Davis et al v. Uhh Wee, We Care Inc. et al Doc. 130

IN THE UNITED ST ATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

WHITNEY DAVIS, *
Plaintiff, *
V. * Civil Case NOSAG-17-494
UHH WEE, WE CARE, INCet al, *
Defendans. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

Following more than two years of litigation, on December 10, 2BlEntiffs Whitney
Davis, Octavia Parker, LaShonda Dixon, Steph@uawford, andlamar Kennedy(collectively
“Plaintiffs”) filed an Amended Complairdagainst Defendan&dwina Murray (“Murray”), Uhh
Wee, We Care Inc. (“Uhh Wee”and Uhh Wee, We Car@ransportation Inc. (“Uhh Wee
Transportation”)collectively “Defendants”),leeging, among other claims, a willful failure to pay
minimum wages and legally required overtime p&CF 98. Currently pending is Murray’s
Motion for Leave to File Response to Amended Complaint, ECF 127 hanBesponse in
Opposition to Clerk’s Entry of Default, ECF 128, which this Court will constalieatively as a
motion to lift the default that the Clerk entered agaMstray on July 27, 202¢‘the Motion”).?

ECF 124. Plaintiffs filed an opposition kurray's filings, ECF 128, buMurray did not timely

1 Kennedy has since voluntarily dismissed his claims. ECF 105, 106.

2 The Clerk’'s Entry of Default against the named corgorfendants remains valid, because
Murray, as gro selitigant, cannot represent the corporatiofied_oc. R. 101.1(a) (D. Md. 2@);
Roland v. Cal. Men’s Colong06 U.S. 194, 201 (1993) (“[It] has been the law for the better part
of two centuries . . . that a corporation may appear in the federal courts anlgttHicensed
counsel.”).
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file a reply. No heaing is necessary. Loc. R05.6 (D. Md. 208). For the reasons discussed
below, Murray's motion will be denied, the default will remain in place, and Plaintifils be
permitted to proeed with filing a motion for default judgment.

I. BACKGROUND

The procedural history of this case is lengthy and complextsdietails areritical to the
resolution of the instant MotionThe originalComplaint in this case was filed on February 17,
2017. ECF 1. Following servic®efendants did not resporid the Complaintand thethen
Plaintiffs filed a motion for Clerk’s entry of default. ECF #However, Plaintiffs subsequently
agreed, with thecounsel for the Defendants, to vacate the entry of defadlproceed with the
litigation. ECF 6, 7. Defendants filed an answer, ECF 9, and a schedulmgvead set. As
discovery commenced, Defendants’ counsel sought, and was granted leavild tawiitom the
case. ECF 17, 18. Thepresiding United States District Judge Ellen L. Hofler entered an
order that the scheduling order would remain uncharejgwughMurray would be proceeding
without counsel unless new counsel entered an appeanarmsz behalf. ECF 20. On August 2,
2017, Defendants’ second counsel, Kenneth Gauvey, erftisi@gpearance. ECF 26.

Almost a year later, as a result of a docketing snafu, on August 28, 2018, Judge Hollander
issued a memorandum ojan and orderddressing Plaintiffstontention thaDefendant$ad
failed to identify theircurrent and former weekend care providerdiscovery ECF 49. In the
course of describing thengoingdispute between the parties, Judge Hollander stétesispecter
of document tampering . . . shrouds¢ of theplaintiffs'] departure from the casedsuggests
an effort to thwart the claim of weekend care plevs.” Id. at 11. She confirmed thah her
view, the time sheets submitted Blrray in discovery‘appear to be altered.ld. Concluding

that “Murray’s questionable conduct cannot be used as a vehicle to thecavety,” Judge



Hollander ordereturray toidentify thecurrent and formeweekend care provideby September
28, 2018. ECF 50.

On October 10, 2018, Plaintiffs filed a motion for sanctions and attorneys’ feesadt
of Defendants’ failure to comply with Judge Hollander's ordBCF 52. Less than two weeks
later, attoney Gauvey sought, and was granted, leave to withdraw his appearance. ECF 53, 56.
Judge Hollander deniddurray's subsequent request fapostponement. ECF 59. On January
15, 2019, Judge Hollander issued an amended scheduling order. ECF 60. fPsnght a
Clerk’'s entry of default as to thevo corporate entities, ECF 61, which the Clerk entered on
Febuary 1, 2019. ECF 64. On Aprik12019, Judge Hollander issued an order, in which she
affordedMurray an additionalseveral weeks$o “comply with the Order of August 28, 2018”
relating to thadentificationof the weekend employees. ETH: She also extended the discovery
deadline “to90 days following Ms. Murray’s compliance with the Court’s Order afyést 28,
2018.” Id.

Despite being afforded the extra time, after mx@ntseven months had already elapsed
since the original Court ordgviurray failed to supply the idntifying information for her weekend
employees. Accordingly, Judge Hollander issued a show cause okdkgy,i2019, and appointed
pro bono counsel for the limited purpose of represemingay at a civil contempt hearing. ECF
72, 73. At the show cause hearimmn June 28, 2019urray agreed to produce the relevant
records. ECH7, 78. On July 31, 2019, Judge Hollander issued a Memorandum Opinion and
Order granting in paRlaintiffs’ Motion for Sanctions and Attorneys’ Fees, and entering judgment
against Defedants for Attorneys’ Fees in the amount of $2,921a8@r finding that “defendants

failed to comply with clear prior orders of this Court.” ECF 79 at 17.



In the meantime, because disputes had arisen regarding subpoenas, JudgerHolland
referred the case to United States Magistrate Jidgle P. Gesneto supervisediscovery and
related scheduling. ECF 89. Shortly thereafter, the case was reassigmgdiocket from Judge
Hollander's. On November 25, 2019, Plaintiffs filed a motion for leave to file aerated
complaint, and to amend the scheduling order. ECF 96. Because no oppositionelyafileiin
| granted the motion on December 10, 2019, &t sliscovery deadline of February 24, 2020,
and a dispositive motions deadline of April 10, 2020, with a notation that “no furtesisens
will be granted.” ECF 97. In accordance with that order, the Amended Cohwés docketed
on December 10, 2019. ECF 98.

The parties continued engaging in discovery, includsegeraldisputes before Judge
Gesner, in the ensuing weeks. According to a Motion to Compel filed by PlaifEfis 99,
Murray appearedoro sefor herdeposition on January 16, 2020, although she was accompanied
by a “paralegal” from an attorney who did not represéuntray. ECF 99 at 2. After reviewing
the transcripts of that deposition, Judge Gesner entered an order prohingipgralegal (or
anyone other than an attorney of recordiarray) from attendingiurray's continued deposition,
and requiring Murray to answer certain deposition questions within the scdgzobery. ECF
100. Judge Gesner also authoriPdaintiffsto file a request for attorneyi®es and costs arising
out of the Motion to Compellid.

Despite her continued patrticipation in discovery paselitigant, Murray did not answer
the Amended Complaint. The corporate Defendants, who remained uengpdessimilarly did
not answer. Accordingly, on February 27, 2020, Plaintiffs again sought a Clerk’s en¢fol,d
or, in the alternative, default judgment as to liability. ECF 108. Afteifiiray, Murray filed a

response to the pending motion before Judge Gesner, seeking attorneys’ fees, butsichmbt



to the Complaint or the motion seeking default. ECF 110. On April 29, 2020, this Coed deni
Plaintiffs’ motion for entry of default judgment without prejudice, but direchedNurray file an
answer to the Amended Complaint by Jan@020. ECF 113The Order specifically provided
that if no answer was filedy that datg“Plaintiff should renew her motion for entry of default
judgment.” Id. The Order also reopened discovery for the limited purpose of afjowire
deposition ofMurray, and noted thatBased onMurray's circumspection and general dilatory
tactics, Plaintiff is unable to fully develop her litigation strategg.’at 2.

One again, the Court’s Order provoked no response Mamay. She did not file an
answer by June 1, 2020. Therefore, on June 2, 2020, Plaintiffs filed their third Motion for Clerk’s
Entry of Default. ECF 116. On May 27, 2020, Judge Gesner entered aandonm opinion and
Order, awarding Plaintiffs fees and costs fidiorray in the amount of $2,077.88, arising out of
the earlier Motion to Compel. ECF 114, 116n June 15, 2020, before the Clerk entered defaultt,
Murray filed her own Motion to Compel, and a Motion for Reconsideratfodudge Gesner's
order awarding fees and costs, baéstill did not file an answer or an opposition to the Clerk’s
entry of default.See, e. g ECF 117,118. Judge Gesner denied bothMfirray's motions, and
Murray filed a motion for reconsideration of one thfose rulingsstill without answering the
Amended ComplaintSeeECF 12-123. On July 27, 2020, nearly two months after the deadline
the Court had set fdviurray to file her answer, the Clerk entered default. ECF 124. More tha
two weeks later, on August 14, 20A0urray filed her instant motion to lift the default, including
as a exhibit her proposed Wswer to theAmended Complaint. ECF 127, 128.

[I. LEGAL STANDARDS
Federal Rule of CiviProcedureb5(c) provides that[tlhe court may set aside an entry of

default for good cause, and it may set aside a default judgment under RYe B3(theFourth



Circuit hasnoted, ‘an extensive line of decisiommas held that [Rule 55(c)] must be ‘liberally
construed in order to provide relief from the onerous consequencesfailtd and default
judgments.”” Lolatchy v. Arthur Murray, In¢.816 F.2d 951, 954 (4th Cir. 1987) (quotifiglson
v. Hodge 411 F.2d 123, 130 (4th Cil.969)). The Fourth Circuit has also stated thatewh
compared tdhe standard under Rule 60(bhe “good cause” standard in Rule 55(c) “is more
forgiving of defaulting parties because it does not implicate any interestaiityt” Colleton
Preparatory Acad.Inc. v. Hoover Universal, Inc616 F.3d 413, 420 (4tiCir. 2010);see also
Consol.Masonry & Fireproofing, Inc. v. Wagman Cons€orp, 383 F.2d 249, 251 (4th Cir.
1967) (“Generally a default should be set aside where the moving party Httseeagonable
promptness and alleges a meritasadefense.”).

Six factors are relevant to the analysis of thistion and whether “good cause” exists
The Court considers “whether the moving party has a meritorious @efehsther it acts with
reasonable promptness, the personal responsibility of the defaulting parpyejinice to the
party, whether there is a history of dilatory action, and the availabilisamdtiois less drastic.”
Payne ex rel. Estate of Calzada v. Brak&9 F.3d 198, 204-05 (4th Cir. 2006).
[11.  ANALYSIS

Given the procedural history described abtesix Paynefactors weigh squarely against
lifting the default in this casan spite of the forgiving “good cause” standard and the general
lenience providegro selitigants Seel & M Companies, Inc. v. Biggers Ill Produce, 1n2009
WL 4823364, at *4 (W.D.N.C. Dec. 9, 2008jf'd, 2010 WL 1439411 (W.D.N.C. Apr. 9, 2010)
(denyingpro selitigant’s motions to set side an entry of default and fileaaswer because the

Paynefactors strongly counseled against it).



The first factor is whetheMurray hasa meritorious defense’A meritorious defense
requires a proffer of evidence which would permit a finding for the defiguttarty or which
would estalish a valid counterclaim.”Augusta Fiberglass Coatings, Inc. v. Fodor Contracting
Corp, 843 F.2d 808, 812 (4th Cit988) see alsdUnited States v. Morad673 F.2d 725, 72{@th
Cir. 1982) (“[A] Il that is necessary to establish the existencea dheritorious defense’ is a
presentation or proffer of evidence, which, if believed, would pemtiierethe Court or the jury
to find for the defaulting party.”):The underlying concern is . . . whether there is some possibility
thatthe outcome . . . after a full trial will be contrary tordseilt achieved by the defaulXugusta
Fiberglass 843 F.2d at 812.

Murray, a pro selitigant, did not presenany evidence in an admissible format, such as
affidavits or declarations, to prove the merits efdefense BecauseMurray is pro se herfilings
must be"liberally construed Noble v. Barnett24 F.3d 582, 587 n.6 (4th Cir. 1994) (citing
Vinnedge v. Gibh$50 F.2d 926, 928 (4th Cir. 1977)). However, she has notatleged that
her defense is meritoriouand certainly has not proffered facts that might constitute domeus
defense. Istead, she simplgtates, “There are relevant matters of dispute sscthe hourly
minimum wage requirements during the different years Plaintifégedl lack of full pay; and
whether the Plaintiffs operated under the Defenddinestly or under a managient company,
and even whether the Plaintiffs were qualified employees or itsideainees, or work activity
participants.” ECF 128 at E&ven construed liberally, those “matters of dispute” do not amount
to meritorious defensmn the meritof the case As Plaintiffs point out, the minimum wage is set
by statute, such that thetan beno dispute as to whahe minimum wage requirements were
during the relevant period. The second “matter of disputefiether Plaintiffs operatadhder a

management comparor under Defendant directhris not linked toany contentionsn Murray’s



proposed answer, whidhils tomention a management company at bstly, Murray’s assertion
that Plaintiffsmay have beefstudents, trainees, or work activity participanisstinsupported by
admissible evidencand even if true, does naictually underminePlaintiffs’ entitlement to
minimum compensationSeeHarbourt v. PPE Casino Resorts Maryland, L1820 F.3d 655, 660
(4th Cir. 2016) (noting that, for purposes of FLSA and Maryland labor compenkatsriwork
broadly encompasses physical or mental exertion controlled or required by the employer
primarily forits benefit and thattraining can constitute worl(internal quotations omitted).

The second factor, “reasonable promptness,” wdighsily againsMurray. It is true that
her instantmotion to vacate was filed roughBighteendays after theClerk’s entry of defaul,
which isnot exceedingly longer thaimes found to have been “reasonably prompt” in other Fourth
Circuit cases.See Colleton Preparatory Acadnc, 616 F.3d at 418 (nine dayS)azco, Inc. v.
Dir., Office of Workers Comrogram, U.SDept. of Labor895 F.2d 949, 950 (4tGir. 1990)
(eight days). However, that analysis ignores the fact tNatrray had been on notice, since
Plaintiffs first sought default on February 27, 2020, that her ansvgre Amended Complaint
was delinquent. ECF 108. She took no action for more than five monthihaftéate, even after
the Courtgenerously extendduer until June 1, 2020 to file tlamswer Accordingly, her action
cannot, under any lens, be viahas “reasonably prompt.”

The third factor, the personal responsibility of the defaulpiadyfor the failure to file a
responsive pleadin@gainweighs heavilyin favor of Plaintifs. Murray cannot credibly claim
ignorance of the requirement that an ansmesdedo be filed, given that she was reminded by
Plaintiffs in their two filings for entry of default, by the Court inasler granting a deadline of
June 1, 202@or the answer, and isubsequent filings relating to her Motion to Compel, all of

which were filed before the Clerk actually enteredadilt against herSeeECF 108, 113, 116,



120, 122. Her suggestion that she “believed that her prior attorney had filedsffen&eprior to
his termination”defies logic ECF 127 at 1.Murray was ®lf-represented at all times since the
filing of the Amended Complaint.Indeed, ke filed multiple motions during the time her response
to the Complaint was due, ECF 117, JftBeclosing any argument that ligo sestatus prevented
her from engaging effectively in the litigation process

The fourth factor, prejudiceagain weighs inPlaintiffs’ favor. Minor delay does not
constitute prejudice, and neither does thet thatPlaintiffs wouldactually have to presetheir
case on the meritsSee Augusta Fiberglas843 F.2d at 812 (“As tprejudice, we perceive no
disadvantage to Augusta beyond that suffered by any party which loses a quick™yictéere,
however,Murray has delayedhefiling of her answer well beyond the discovery deadlikker
answer was due on December 24, 2019, befioyef Murray's depositions. To permi#flurray to
file her proposed answer now would be to permit her to introducesefefter discovery has
concluded, which prejudices Plaintiffs’ ability to present thesieca

The fifth factor is history of dilatory actioMurray's dilatory action in this case is nothing
short of remarkable. Although approximately one yefthe more than three y@dnistory of this
case can be attributedadocketing snafu, themainder of the delay &@most entirelyattributable
to Murray’s dilatory conduct. Sherepeatedly disregarded Court ordeasd declined to produce
required discovery Her failure to file the Answer as required is not an aberration, but a

continuation of her behavior in this case since early 2017.

3 PresumablyMurray's representation refers to attorriggven TMitchell, who accompanieder

to one of her depositions, where he stated, duraad) &0 Judge Gesner, that he was not a member
of the bar of this Couybut would “immediately apply.” ECF 108-4 at 3D~ Mitchell in fact
never entered an appearaimtehis caseand, accordingly, never filed a response to the Amended
Complaint. Any suggestion thisturray may have believed to the contrary is belied, as described
above, by the sheer number of court filings making reference to thidhao answer had been
filed.



The final factor is consideration of sanctions less onerous than defatitis stage of the
litigation, it is clear tht sanctions less onerous than default are entireffeictive. Murray has
not changed her behavior, desgang subject to a contempt hearing and to imposition of two
significant monetaryjudgments for fees and costs associated with her ndswbrmndher failure
to comply with Court orders. The Court expressly waiaday, in its order of April 29, 2020,
that failure to file an answer by June 1, 2020 might result in defae#ECF 1B. Even in light
of that warningMurray, once againentirely disregardedthedeadline Litigation simply cannot
proceed in this manner.

As a result of the foregoing analysi®efendant’s Motions to Lift Default and
consequentlyto File an Answerfall short The Court does not reach this conclusion lightly and
emphasizes thaih many casesa defendant-particularly apro seone like Murray—would be
permitted to remove the entry of default. However, application of theagirefactorssuggests
that this case does not present a close dalirray hagepeatedly demonstrated unwillingness
to cooperate witlhe judicialprocess, and cannot now rely on the Court’s leniency when she is in
this position as a result of her extersidatoryand obstructive tacticsThe Court will not lift the
default that the Clerk entered on July, 2020, and will considePlaintiffs’ motion for default
judgmentin due course
V. CONCLUSION

For the reasons set forth aboyrray's Motion for Leave to File Response to Amended
Complaint ECF 127will be denied, and the Clerk’s entry of default wilinain in effect against
all of the named defendants. Plaintiffs will be affatde tothirty days in which to file a motion
for default judgment, and issues relating to the entry of judgmenagmpriate amount of

damages, if any, will be litigated in that context. A separate order ®llow
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Dated: Septembet8, 2020 Is/

Stephanie A. Gallagher
United State®istrict Judge
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