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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

Januaryl6,2018

LETTER TO COUNSEL

RE: Danielle T. Vinson v. Commission&gcial Security Administration
Civil No. SAG-17-785

Dear Counsel:

On March 22, 2017, Plaintiff Danielle T. Vims petitioned this Court to review the
Social Security Administration’s final decisicqim deny her claims for Disability Insurance
Benefits (“DIB”) and Supplement&ecurity Income (“SSI”). [ECHo. 1]. | have considered
the parties’ cross-motions for summary judgmer@fENos. 15, 18], and Irid that no hearing is
necessary. SeelLoc. R. 105.6 (D. Md. 2016). This Court must uphold the decision of the
Agency if it is supported by substantial esfte and if the Agency employed proper legal
standards. See42 U.S.C. 88 405(g), 1383(c)(praig v. Chatey 76 F.3d 585, 589 (4th Cir.
1996). Under that standard, | will deny both motions, reverse the Commissioner’s decision, and
remand the case to the Commissioner for furtherideregion. This letteexplains my rationale.

Ms. Vinson filed her claims for DIB and SSI on May 18, 2013, alleging a disability onset
date of February 1, 2011. (Tr. 244-56). Her clamese denied initially ad on reconsideration.
(Tr. 171-78, 184-87). A hearing was heldDacember 2, 2015, before an Administrative Law
Judge (“ALJ"). (Tr. 63-120).Following the hearingthe ALJ determined that Ms. Vinson was
not disabled within the meaning of the Sociat&ity Act during the relevant time frame. (Tr.
43-62). The Appeals Council denied Ms. Vinsoréguest for review, (Tr. 1-7), so the ALJ’'s
2016 decision constitutes the finalyimvable decision of the Agency.

The ALJ found that Ms. Vinson suffered from the severe impairments of “COPD;
obesity; degenerative disc diseasmperforate anus (resulting in colostomy bag); sacral
agenesis; sleep apnea; ulnaunopathy and CTS (left hand); [andepression.” (Tr. 49).
Despite these impairments, the ALJ determined that Ms. Vinson retained the residual functional
capacity (“RFC"):

to perform light work as defined in 20 CFR 404.1567(b) and 416.967(b) except
[she] can do work that occasionallygueres kneeling, crouching and crawling,
and frequently requires balancingo@bing, and climbing (except never requires
the use of ladders, ropes, and scaffol@&)e can perform jobs that allow frequent
exposure to extreme cold, extreme hdaimidity, vibration, and occasional
exposure to irritants such as fumes, oddust, gases, and poorgntilated areas.
She can perform jobs that allow freqtihandling and fingering with her left
hand. Because of her mental impairnsersthe can perform jobs consisting of
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unskilled, routine, and repetitive tasks; time off task during workday can be
accommodated by normal breaks.

(Tr. 51). After considering the testimony of a vocational expert (“VE”), the ALJ determined that
Ms. Vinson could perform jobs existing in sigodint numbers in the national economy, and that,
therefore, she was ndisabled. (Tr. 55-56).

Ms. Vinson raises four arguments on appspécifically that the ALJ erroneously: (1)
assessed her credibility; (2) failed to give coling weight to the omions of her treating
physician; (3) assessed her RFC in violatioMafcio v. Colvin 780 F.3d 632 (4th Cir. 2015);
and (4) evaluated the effects of lobdesity. [ECF No. 15-1]. Each argument is addressed below.

l. The ALJ’s Credibility Finding

Ms. Vinson argues that the ALJ erred in dading that her allegations regarding the
intensity and limiting effects of her symptoms wénet entirely credible.” (Tr. 51-52); [ECF
No. 15-1 at 14-15]. In this Cirayiit is well-established thaan ALJ must follow a two-step
process for assessing a claimant’s assestabout her impairments and sympton@&aig, 76
F.3d at 594-96. First, the ALJ must determinetiir there is objective evidence showing the
existence of a medical impairment that reasonablyd be expected to cselthe alleged pain.
Id. at 594 (citing 20 C.F.R. 88 416.929(b), 404.1529(Becond, the ALJ natl evaluate the
“intensity and persistence of the claimant’s paimd the extent to which it affects the claimant’s
ability to work.” Id. at 595. To determine the credibility the individual's statements, the ALJ
“must consider the entire case record, includhmg objective medical evidence, the individual's
own statements about symptoms, statements @her information mvided by treating or
examining physicians . . . and any other relewadence in the casecord.” SSR 96-7p, 1996
WL 374186, at *1 (S.S.A. July 2, 1996). Importly, an ALJ must “diculate which of a
claimant’s individual statements are credible, rather than whether the claimant is credible as a
general matter."Bostrom v. Colvin134 F. Supp. 3d 952, 960 (D. Md. 2015) (quotmmani v.
Comm’r, Soc. Sec. AdmjmNo. JMC-14-CV-976, 2015 WL 2062183, at *1 (D. Md. May 1,
2015)). Here, the ALJ concluded that Ms. Vinsofrhedically determinable impairments could
reasonably be expected to catise alleged symptoms|,]” bdbhat her “statements concerning
the intensity, persistence, and limiting effects ef sgmptoms [were] not entirely credible.” (Tr.
51-52). Ms. Vinson contends that the ALJ errethmnsecond prong of the two-part test, because
he failed to “explain which of [her alleged] sytoms that he found to be inconsistent with the
evidence in the record (or not credible) and hbe evaluation of the symptoms led to that
conclusion.” [ECF No. 15-1 at 15].

| agree that the ALJ erred fimding that Ms. Vinson was “nantirely credible.” (Tr. 51-
52). Here, the ALJ failed to address the veracftyyls. Vinson’s complaints of “constant and
chronic back pain,” which allegedly caused a fted ability to stand and walk.” (Tr. 51-55).
Instead, in discounting Ms. Viog’s credibility and allegationsegarding the intensity and
limiting effects of her symptoms, the ALJ reliedly on objective medicadvidence. The ALJ
cited several medical records which demonstrgtat Ms. Vinson: (1) “was alert and oriented,
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with appropriate thought contgn)’ (2) “displayed normal musculoskeletal range of motion
without edemal;]” (3) “exhibited good strengththre lower extremities bitarally and [] moved
all extremities well[;]” and (4) “exhibited normabgnitive skill, insight, orientation, memory,
and thought content.” (Tr. 52-53). Becausewéer, Ms. Vinson’s individual allegations of
chronic back pain are material tioe “intensity and persistence [bfer] pain, and the extent to
which it affects [her] ability to work,” the ALJ exd in completely failing to analyze the veracity
of these allegations.See Bostrom134 F. Supp. at 960 (stating thet ALJ must “articulate
which of a claimant’s individuastatements are credible, rather than whether the claimant is
credible as a general matter.”) (quotiAgnani No. JMC-14-CV-976, 2015 WL 2062183, at
*1); Masciq 780 F.3d at 640 (“Nowhere, however, dtes ALJ explain how he decided which
of [the claimant’'s] statements to believe and which to discreditr db@ the vague (and
circular) boilerplate statementahhe did not believe any claina$ limitations beyond what he
found when considering [the claim&ijtresidual functional capacity.”};ewis v. Berryhill 858
F.3d 858, 866 (4th Cir. 2017) (holding that anJAdannot rely exclusively on objective evidence
to undermine a claimant’s subjectiassertions of disabling pain).

On remand, in evaluating Ms. Vinson’sedibility, the ALJ should look beyond the
objective medical evidence and also consider subjective complaints, including those of
“chronic and constant back pdi In remanding the case fodditional explanation, | express no
opinion as to whether the ALJ'stmhate conclusion that Ms. Vinsonm®t entitled to benefits is
correct.

I. Opinions of Ms. Vinson’s Treating Physician

Ms. Vinson next argues that the ALJ faileddgioe proper weight to the opinion of her
treating physician, Dr. Beth Barnet. [ECF N&-1 at 13-14]. A treatg physician’s opinion is
given controlling weight when two conditionseamet: (1) it is well-supported by medically
acceptable clinical laboratory diagtic techniques; and (2) it i®esistent with other substantial
evidence in the record.SeeCraig, 76 F.3d at 590 (citation omitteddgealso 20 C.F.R. §
404.1527(d)(2). However, where a treatinguree’s opinion is notsupported by clinical
evidence or is inconsistentithv other substantial evidence, it should be accorded significantly
less weight. Craig, 76 F.3d at 590. |If #h ALJ does not give adating source’s opinion
controlling weight, the ALJ will assign weight aftepplying several factors, such as the length
and nature of the treatment relationship, thgrele to which the opion is supported by the
record as a whole, and any other factors shgdport or contradict the opinion. 20 C.F.R. 88§
404.1527(c)(1)-(6).

Here, | agree that the ALJ erred in “accord[ing] little weight to [Dr. Barnet’s] September
2013 and May 2014 [RFC] Assessments,” that Wiason could “occasionalllift less than ten
pounds.” (Tr. 54, 629, 635). In reaching her Rfe@clusions, the medical records demonstrate
that Dr. Barnet took into consideration Ms. Vinsosubjective complaints of chronic back pain.
(Tr. 623, 626, 632) (identifying Ms. Vinson's sytoms as including “back pain” and “shooting
low back pain”). Thus, it is evident that Ms. Vinson’s subjective complaints impacted Dr.
Barnet's subsequent RFC assessments. Becsseldressed above, thkJ failed to consider
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Ms. Vinson’s subjective allegatiortd back pain, remand is alswecessary to determine if the
ALJ’s consideration of Ms. Vinson’s subjective cdaipts of back pain impacts his analysis of
the weight to accord Dr. Barnet's opinions.

1. Mascio Issue

Ms. Vinson argues that the ALJ erred by faillognclude her moderate limitations with
regard to concentratn, persistence, or pa in the RFC assessment, in violationMdScio V.
Colvin, 780 F.3d 632 (4th Cir. 2015). [ECF No. 15-1 at 12]Miscig the United States Court
of Appeals for the Fourth Circuit determinéltat remand was appropriate for three distinct
reasons, including, as pertinentlds case, the inadequacy oétALJ’'s evaluation of “moderate
difficulties” in concentration, persistence, pace. 780 F.3d at 638. At step three of the
sequential evaluation, the ALJ determines wheghelaimant’s impairments meet or medically
equal any of the impairmentstisl in 20 C.F.R. Part 404, SubpP, Appendix 1. Listings 12.00
et. seq. pertain to mental impairments. 20F®R. Pt. 404, Subpt. P, App. 1 § 12.00. The
relevant listings therein consist of: (1) a brstatement describing a subject disorder; (2)
“paragraph A criteria,” which consists of set of medical findingsand (3) “paragraph B
criteria,” which consistsef a set of impairment-related functional limitationd. § 12.00(A). If
both the paragraph A criteria atite paragraph B criteria aretiséied, the ALJ will determine
that the claimant meets the listed impairmeddt.

Paragraph B consists of folmroad functional areas: (1) aaties of daily living; (2)
social functioning; (3) concentration, persistence, or pace; and (4) episodes of decompensation.
The ALJ employs the “special technique” to ratelaimant’s degree of limitation in each area,
based on the extent to which tblaimant’s impairment “interferes with [the claimant’s] ability
to function independently, appropriately, effeety, and on a sustained basis.” 20 C.F.R. §
404.1520a(c)(2). The ALJ uses a five-point scaleate a claimant’s dege of limitation in the
first three areas: none, mild, moderate, marked, or extrédhe§ 404.1520a(c)(4). In order to
satisfy paragraph B, a claimant saexhibit either “marked” limitations in two of the first three
areas, or “marked” limitation in one of the first three areas with repeated episodes of
decompensation.See,e.g, 20 C.F.R. Pt. 404, Subpt. PpA 1 § 12.02. Marked limitations
“may arise when several activities or functions empaired, or even when only one is impaired,
as long as the degree of limitation is such aattrfere seriously with [the claimant’s] ability to
function.” 1d. 8§ 12.00(C).

The functional area of “concenti@t, persistence, or pace refers to the ability to sustain
focused attention and concentration sufficieritpng to permit the timely and appropriate
completion of tasks commonly found in work settingsd. at 8 12.00(C)(3). Social Security
regulations do not define limitatioms concentration, persistenas, pace “by a specific number
of tasks that [a claimant is] unable to completiel” Further, the regulatis offer little guidance
on the meaning of “moderate” limitations.

The Fourth Circuit remandedasciobecause the hypothetical tAeJ posed to the VE —
and the corresponding RFC assessment — didnotide any mental limtations other than
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unskilled work, despite the fact that, aestthree of the sequential evaluation, the ALJ
determined that the claimant had moderate ditiesiin maintaining concentration, persistence,
or pace. 780 F.3d at 637-38. The Fourth Qirspecifically held thatt “agree[s] with other
circuits that an ALJ does not account for a claitisalimitations in concentration, persistence,
and pace by restricting the hypothetical questiosintgple, routine tasks or unskilled workld.

at 638 (quotingVinschel v. Commof Soc. Se¢631 F.3d 1176, 1180 (11th Cir. 2011)) (internal
guotation marks omitted). In so holding, the Ebw€ircuit emphasized ¢hdistinction between
the ability to perform simple taskand the ability to stay on tgsstating that ‘p]nly the latter
limitation would account for a claimant’s limitation concentration, persistence, or pacéd:
Although the Fourth Circuit noted that the AL&sor might have been cured by an explanation
as to why the claimant’'s moderate difficultiss concentration, persistence, or pace did not
translate into a limitation in thedaimant’s RFC, it held that abnt such an explanation, remand
was necessaryid.

In this case, the ALJ concluded at stepeéhof the sequential process that Ms. Vinson
had “moderate difficulties” with respect to contration, persistence, or pace. (Tr. 50). The
ALJ noted that Ms. Vinson reported: (1) havinghert attention span; (2) having problems with
written and spoken instructions; and (3) that iménd wanders. Referencing the findings of her
State Agency mental assessment, the ALJ also determined that Ms. Vinson has the “capacity to
understand and retain simple (and some complestjuictions, and is able to complete simple
tasks at an appropriate pace and is able to sutiai level across days and weeks.” (Tr. 54).
The ALJ then found that Ms. Vinson had “the [RRE perform light work. . . [and] [b]ecause
of her mental impairments, [] can perform jatmnsisting of unskilled, routine, and repetitive
tasks; time off task during workday can be accommodated by normal breaks.” (Tr. 51).

According to 20 C.F.R. 8§ 404.1520a(c)(2)e thating of “moderatedifficulties” is
supposed to represent the resultmdlecation of the following technique:

We will rate the degge of your functional limitatiobbased on the extent to which
your impairment(s) interferes with your ability to function independently,
appropriately, effectively, and on a sustairmasis. Thus, we will consider such
factors as the quality and level of yoawerall functional performance, any
episodic limitations, the apunt of supervision or astance you require, and the
settings in which you are able to function.

20 C.F.R. § 404.1520a(c)(2). Once the technique has been applied, the ALJ is supposed to
include the results in the opinion as follows:

At the administrative law judge hearing and Appeals Council levels, the written
decision must incorporate the pertindimdings and conclusions based on the
technique. The decision must show thgngicant history,including examination

and laboratory findings, and the functiodimhitations that were considered in
reaching a conclusion about the severtly the mental impairment(s). The
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decision must include a specific finding tasthe degree of limitation in each of
the functional areas describedparagraph (c) athis section.

Id. 8 404.1520a(e)(4). The cursory analysis pravibdg the ALJ in Ms. Vinson’s case fails to
fulfill these requirements. Without further expddion, | am unable to ascertain whether the ALJ
truly believed Ms. Vinson to have moderate diffties in concentratiorpersistence, and pace,
instead of mild or no difficulties, and how tloslifficulties restrict her RFC to “unskilled,
routine, and repetitive tasks” with time d#sk during the workday to be “accommodated by
normal breaks.” (Tr. 51). In sum, this ana&ymsufficiently addresses Ms. Vinson’s pace or
ability to sustain work over aeight-hour workday. In light athis inadequacy, | must remand
the case to the Commissioner for further analysisistent with the Fourth Circuit's mandate in
Mascia On remand, the ALJ should consider tipprapriate level of limitation in the area of
concentration, persistence, or pace, andhé ALJ finds moderate limitation again, should
explain his finding to permit an adedeavaluation under the dictatesMéscia

IV.  The ALJ's Consideration of Ms. Vinson’s Obesity

Finally, Ms. Vinson argues that the Alrdameously evaluated the severity of her obesity
by failing to make any findings regarding itspacts on her physical limitations. [ECF 15-1 at
16-17]. Specifically, Ms. Vinson alleges that tiat) failed to adequately explain her obesity’s
effects on her degenerative didisease and congenital bacllpems, and instead provided an
insufficient blanket asseon that he found “no obftive evidence, which states that obesity has
directly affected the [RFC]. . below the level found.1d. at 17. | disagree. Ms. Vinson has not
cited, and | have not found, any evidence eford suggesting that Ms. Vinson’s obesity
adversely affected her functioning. The claimeantries the burden showing how her obesity
affected her ability to perform work-related functioBge Pass v. Chate$5 F.3d 1200, 1203
(4th Cir. 1995) (findinghat the applicant besthe burden of producticaand of proof during the
first four steps of the inquiry). Because M&nson has not identified how her obesity limited
her to a greater extent than the Aflolind, she has failed to carry her burd€ee Brown v.
Astrue No. JKS-09-1792, 2011 WL 129006, at *2 (D. Mdn. 14, 2011) (“having identified no
evidence to suggest that his site caused greater limitatiotisan the ALJ assigned, Brown has
shown no basis for remand.”).

V. Conclusion

For the reasons set forth above, Ms. Vinson’s Motion for Summary Judgment [ECF No.
15] is DENIED and Defendant’s Motion for Bwnary Judgment [ECF No. 18] is DENIED.
Pursuant to sentence four of 42 U.S.C. 8§ ¢)5he Commissioner’s ggment is REVERSED
IN PART due to inadequate analysis. Tdese is REMANDED for further proceedings in
accordance with this opinion. The Cleskdirected to CLOSE this case.

Despite the informal nature of this lettérshould be flagged as an opinion and docketed
as an order.
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Sincerely yours,
Is/

Stephanie A. Gallagher
United States Magistrate Judge



