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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRET WADE, *

Plaintiff *
V. * Civil Case No. 17-0137IMC
ERIN CHANEY FOSTER *

Defendant. *

*k kkk k%

MEMORANDUM AND ORDER

Plaintiff, Mr. Bret Wadefiled* a“Complaintfor Defamatiori againstDefendant, Ms.
Erin Colleen Foster, following a sexual encounter that occurred on the evening of July 29, 2016
betweerMr. Wade, MsFoster, and others. In his Complaint, Mr. Wallegesthat following
their sexualencounter, Ms. Foster knowinghyade falsend defamatoryepresentations to the

"2 that Mr. Wade had violated her consent duringstvaial encounter

“Kink Community
(CompLAINT, 1 33; ECF No. 2). Those misrepresentations, Mr. \ddléges, destroyed his
reputation in the Kink Community and caused him damages in the amount of $1,500,000.00.
(CoMPLAINT, 1 50).

In response to those allegatioMs. Fosteffiled her Answer’ (ANSWER ECF No. 11), in

which shegenerally denietir. Wadés claims of defamatioand asserted several affirmative

defenses. Furtheks. Foster stated that on the night in question, she was “so intoxicated that she

1 Mr. Wade originally filed his Complairih the Circuit Court for Howard County, Marylarithe case was
subsequently removed to this Court on the bafsiversity jurisdiction. (ECF Ne 1-2).

2 The pleadings describe the “Kink Community” as a “clodelit group of adults who engage in erotic practices
including, but not limited to: bondage, discipline, dominance, sulmisand other adulhemed ativities.”
(CoMPLAINT, 1 33; ECF No. 2)

% This filing is labeled as “Corrected Answer” on the docket because of minor agmifinant corrections made to
an earlier submission.
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was unable to voluntarily consent to sexual activint that following thasexual encounter
Mr. Wade made false s&hents to others that Ms. Foster had lied about what had occurred.
(ANSWER pg.9-10). Thus, she included with that Answer a Counterclaim section (hereinafter,
“original Counterclaim”), in which she set forfire (5) claims, including(1) battery, (2)
assault(3) intentional infliction of enotionaldistress, (4pbuse of process, and (®fdmation.
(ORIGINAL COUNTERCLAIM; ECF No. 11).

ThereafterMr. Wadefiled a “Motion for Partial Dismissal oMs. Foste's]
Counterclaim.” MOTION FORPARTIAL DismissaL; ECF No. 18). In that motion, Mr. Wade
argues that pursuant to Federal Rule of Civil Procedure 12(M)¢6)-oster’s claims of
intentional infliction of enotionaldistresg(Count 3) abuse of pcesgCount 4), and efamation
(Count 5)must be dismissed as a matter of law because those didim&adeavers, “contain(]
nothing more thabald allegations, conclusory statements, and hyperbole,” and as a result, do
not “rise to the level of a formulaic recitation of the appropriate elemeni® @iuses of action
she has alleget{M oTION FORPARTIAL DISMISSAL, pg.1). Rather than responding directly to
that motionMs. Fostelfiled an Amended Qmterclaim (AMENDED COUNTERCLAIM; ECF No.
25), in which she dropped habuse of process claim apcbvided additional details in support
of her intentional infliction of emotionalistress andlefamationclaims That same days.
Fosterfiled a “Motion for Extension of Time,” (MTION FOREXT. OF TIME; ECF No. 26)asking
this Court to clarify whether she is required to respdinectly to Mr. Wadés Motion for Partial
Dismissal now that her Amended Counterclaim addressed the purported deéatised inMr.

Wades Motion.*

* In that filing, Ms. Foster did not concede to the alleged errors outlined indgtierMor Partial DismissaRather
she stated that she submitted an Amended Counterclaim as “a matter of course.”
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The Court then issued an order staying the deadline by Whickostemwas required to
file a response to thdotion for Partial DismissalECF No. 27), so that the Court would have
sufficient time to review these materials and render a deciEalowing that order, Mr. Wade
filed a “Second Motion for Partial Dismissal of Counterclaim or, in the Alteraakiiotion for
Summary Judgment,” (ECF No. 283ndMs. Foster followed with a response in opposition.
(ECF No. 31).

As a preliminary matter, the Court notes that there is no dispute about the timaliness o
procedural propriety of Ms. Foster's Amended CounterclaimVidsFostemotes, by operation
of Federal Rule of Civil Procedure 15(a)(1)(A), she was permitted “as a nfattairee” (that
is, without leave of the Court) to amend beginal Counterclaim following Mr. Wade’s Motion
for Partial Dismissal, and she timalid so byfiling anAmended Counterclaim under the
twenty-one (21) day time frame permitted undetdr16. Therefore, thesole issue presently
before the Court is whether the additions and clarifications that Ms. Fosteatlasmher
Amended Counterclaim address the alleged defects that are outlined in Mr. Watlets figr
Partial Dismissahnd reiterated in his Second Motion for Partial Dismidsahaking this
determination,ite Court has reviewed the above materials, and finds that no hearing is
necessary. Loc. R. 105.6 (D. Md. 2016). For the reasons that fdlowyade’sMotion for
Patial Dismissaland his Second Motion for Partial Dismissal or, in the Alternative, for

Summary Judgment are denied

® Because Mr. Wade’s motions substantively make the sagnenants, the Court will refer to these motions
collectively as Mr. Wade’s Motion for Partial Dismisstilough in doing sahe Court addressthe subtle
differences and caselaw contained in edddreover, given that the Court resolved this dispute without looking
outside of the pleadings, the Court views this motion as a Motion foalHaismissal ratherthan a motion for
summary judgmentccordingly, Mr. Wade is not precluded from filing a motion for summary judgmeet la
this case.



The purpose dfFederaRule of Civil Procedurd2(b)(6) “is to test the sufficiency of a
complaint and not to resolve contests surrounding the facts, the merits of ,socltm

applicability of defensesHejazi v. Oliveri & Assocs., LLC, No. CIV. CCB-14-02974, 2015

WL 3447660, at *2—3 (D. Md. May 27, 201%)t{ng Presley v. City of Charlottesvilld64 F.3d

480, 483 (4th Cir.2006)) (internal quotatiorarks and alterations omittedyhen ruling on a
Rule 12(b)(6)motionto dismissthis Court ‘must‘accept the welpled allegations of the
complaint as trueand ‘construe the facts and reasonable inferences derived therefrom in the

light most favorable to the plaintiff. Id. (citing Ibarra v. United Stated20 F.3d 472, 474 (4th

Cir.1997)). “Even though the requirements for pleading a proper complaint are sulbgtantia
aimed at assuring that the defendant be given adequate notice of the nature obaioim
made against him, they also provide criteria for defining issues for triabaedtly disposition

of inappropriate complaintsid. (citing Francis v. Giacomelli588 F.3d 186, 192 (4th

Cir.2009)).

In order b “survive a motion to dismiss, the factual allegations of a compglainbere
the Counterclain)must be enough to raise ight to relief above the speculative level ... on the
assumption that all the allegations in the complaint are true (even if doubtful)it ldofciting

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)). Accordingly, the one bringing such

claims—hereMs. Foster—must“set forth sufficiently the ‘grounds of his entitlement to relief,
offering ‘more than labels and conclusionsl. Consequentlyfi] t is not sufficienthat the wel

pled facts creatdlie mere possibility of miscondu€tld. (citing Ashcroft v. Igbal 556 U.S.

662, 679 (2009)).Rather, to withstand a motion to dismiss[counterclaimjnust contain

sufficient factual matter, accepted as true, to state a claim to relief that iblelausitsface,’



meaning the court couldraw ‘the reasonable inference that the defendant is liable for the
misconduct alleged.’Id. (citing Igbal, 556 U.S. at 678).
As Ms. Fostecorrectly notes;an amended complaint ... generally moots any pending

motions to dismiss because the original complaint is superseded.” Due Formi Hutb Rest.

Sols., Inc, No. PWG-13-3861, 2014 WL 5797785, at *2 (D. Md. Nov. 6, 2@Q¢4ations

omitted) “Yet, a penthg motion to dismiss is not mooted wmall circumstances, and [the party
that filed the motion to dismisshould not be required to file a new motion to dismiss simply
because an amended pleading was introdut¢gié ¥heir motion was pendingDue Form, 2014
WL 5797785, at *2 (citations, quotations and brackets omittBdther,if some of the defects
raised in the original motion remain in the new pleading, the court simply mayentis

motion as being addressed to the amended pleading. Totheldvise would be to exalt form
over substanceld. (citations, quotations and brackets omitted).

Accordingly, as a general matter, it is possible that Ms. Foster’'s Aedgddunterclaim,
which sought to address the defects alleged by Mr. Wade, ldeyakiMr. Wade’s firstMotion
for Partial Dismissamoot. However, given that Mr. Wade filed a second motion for Partial
Dismissal the Courwill review the original Counterclaiat issue, the defects allegedboth of
Mr. Wade’s Motiondor Partial Dismissaland the corrected statusM§. Foster'sclaims as set
forth in her Amended Counterclaim. In doing so, the Court’s review wilirnéed only to the
claims ntentional infliction of enotionaldistress (Count 3) ancethmation (Coun5), asMs.
Foster’sother claims were either voluntarily droppeds@renot subjects oMr. Wade’sMotion

for Partial Dismissal



Intentional Infliction of Emotional Distress

In order to bringa claim forintentional infliction of enotionaldistressunder Maryland
law, the claimantustplead factshowng that:(1) The conducat issue isntentional or
reckless; (2jhe conducts extreme and outrageous; (Bgteis a causal connection between the
wrongful conduct and the emotional distress; a)dhe emotional distress severeHejazi,

2015 WL 3447660, at *6see alsddarris v. Jones380 A.2d 611, 614 (Md. 1977Recovery
under this theory of liability has been severely limited in Maryland to the maostextases of

uncivilized behaviof. Bryant v. Better Bus. Bureau of Greater Maryland, Inc., 923 F. Supp. 720,

746 (D. Md. 1996). Maryland courts have explained tHgtri“developing the tort of intentional
infliction of emotional distress, whatever the relationship between the pagtiegeny will be
meted out sparingly, its balm reserved for those wounds that are truly aadareapable of

healing themselves.” Figueireddorres v. Nickel 584 A.2d 69, 75 (Md. 1991) (quoting

Hamilton v. Ford Motor Credit Co., 502 A.2d 1057, 1065 (Md. App. 1988&p alsdlejazi

2015 WL 3447660, at *6 (“The tort of intentionafliction of emotionaldistresss ‘rarely
viable, and is to be used sparingly and only for opprobrious behavior that includes truly

outrageous conduct{citing Snyder v.Phelps, 580 F.3d 206, 231 (4th Cir.2009)

In heroriginal CounterclaimiMs. Fostemalleged thaMr. Wade, withouter consent,
“tied and bound [her] while [she] was unconscibasd then proceeded to engage
“penetrative sexual activity with [her]” while she remaingatonscious. (IGINAL
COUNTERCLAIM, pg.9). Further Ms. Fosteistated thatollowing this sexual encountéavjr.
Wade“falsely told others that [she] made false statements about him.” This conduct, she
asserted, was “wrongful, extreme and outrageous and cgnesgextreme and severe emotional

distress.”



In hisMotion for Partial DismissalMr. Wadeargues thaMs. Foster has not sufficiently
pledthe fourth elemerfor a claim of intentional infliction of emotional distresise severity of

the emotional distres# so arguing, Mr. Wade points to Cuffee v. Verizon Commc'ns, Inc.,

whereinthis Courtexplainedhat “[t]o satisfy thigfourth] element[the claimantlmust plead
facts showing that she suffered a ‘severibabling emotional response,’ so acute that ‘no
reasonable man could be expected to endure it.”” 755 F. Supp. 2d 672, 680-81 (D. Md. 2010)

(citing Moniodis v. Cook, 494 A.2d 212, 219 (Md.App.1985)). Mr. Wade contends that Ms.

Foster's Counterclaim contains only conclusory allegations about the harmfelnedsu#nd that
without more those allegations do not meet the required showing of a severely disabling
emotional response.

Seeking to curanydeficienciesn her original pleadingyls. Fostels Amended
Counterclaimexpounds on the emotional distress that she claims to have suffered asa resul
the alleged conduct. Specifically, she explains. tledlbwing the incidentshe “suffered from
anxety and depression” which includedily “flashbacks and intrusive thoughts about the
assault she experienced “difficulty focusing on her work” and “has been less prodattive
work”; she had difficulty Eepingbecause of nightmare®out the allegeslexualassault; she
has been unable to leave her house “to visit family, friends or even to buy grocres’;
scared of being home aloaadhas now developed a fear of men; she has difficulty performing
in Burlesque shows, which wan activityshe had done professionally, because of feelings of
vulnerability and anxiety; anshe has beeseeing a psychotherapist who diagndsexdvith
postiraumatic stress disorder from the sexual ass@@F No. 2511 15-23).

“To show that the alleged distress was sufficierdvere,” as the fourth element for a

claim of intentional infliction of emotion distress requires, parties bringing daahs“must



plead specific facts regarding the nature, intensity, and duration of the allegedral
trauma.”Smith v. Aitg No. CIV.A. ELH-14-3074, 2014 WL 7359503, at *3 (D. Md. 2014)

(citing Chin v. Wilhelm, CCB-02-01551, 2006 WL 827343, at *9 (D. Md. 200®)chfacts

“must give rise to #inference that [plaintiff was$everely emotionally disabled,” which is to
say tha{she was}enderedunable to functionor “attend tonecessary mattefsSmith 2014

WL 7359503, at *3citing Pemberton v. Bethl&m Steel Corp502 A .2d 1101, 1115 (Md.

App. 1986). In other wordsMaryland law recognizes “[s]evere distress [as] that wimoh

reasonable nmacould be expected to endufelakacs v. Fiore, 473 F. Supp. 2d 647, 652 (D.

Md. 2007)(citing Harris, 380 A.2d at 616), anthis standard is met where themotional
distress is so severe as to have disrupted [the individual’s] ability to function dy laadss.”
Takacs 473 F. Supp. 2dt 652 (citing Bryant, 923 F.Supp. at 750).

Nonetheless, “[wjile the emotional distress must be severe, it need not produce total

emotional or physical disableménEigueiredeTorres v. Nickel 584 A.2d 69, 76 (Md. 1991)

(internal citations omittedMoreover, in evaluating the severity of the emotional distress,
Maryland law requires that courts consider not only the alleged harm and emotiaeakdist

itself, but also thegregiousness of the conduct giving rise to such harms. See B.N. v. K.K., 538
A.2d 1175, 1182 (Md. 198&) The nature of the conduct itself may provide evidence of the
severity of the distress. That is, if the acts of the defendant are so hawihtepcious and so
barbaric that no civilized person could be expected to endure them without suffenitad me
distress, [a] jury may find as a matterfatt that ‘sevee’ emotional distress resultgdinternal
citationsand quotationsmitted).Additionally, Maryland law recognizes thgt]n cases where

the defendant is in a peculiar position to harass the plaintiff, and cause emotimessdssich

“conduct will be carefully scrutinized by the courtBijueiredeTorres 584 A.2dat 75.




In Batson v. Shiflett, 602 A.2d 1191 (Md. 1992), the Court of Appeals dsdugyreat

lengththelevel of distress and type of egregious conduat is required for a tort afitentional
infliction of emotionaldistress In that decision, the Court of Appealsed three caseshere it

upheld such claimgigueiredeTorres v. Nickel 584 A.2d 69 (Md1991) (vhere gpsychologist

had sexual relatits with the plaintiff's wife during the time when he was treating the couple as
their marriage counselor); B.N. v. K.K., 538 A.2d 1175 (Md. 1988)efte gohysician did not

inform anurse, with whom he had sexual intercoutisat he had herpesgnd_Youngv. Hartford

Accident & Indemnity 492 A.2d 1270 (Md. 1985Mherea worker's compensation insurer's

“sole purpose” in insisting that claimant submit to psychiatric examination wasdsdine
claimantand force her to abandon her claim or to commit suicidgjarticular, n B.N, the
Court of Appeals upheld a claim of intentional infliction of emotional distress veyargsician
did notinform anurse, with whom he had sexual intercoutisat he had herpeS§38 A.2d 1175
(Md. 1988). In doing so, the Court explained that the alleged conduct was sufficieatjjoeg
because: “We are not dealing here witare insults, indignities, threats, annoyances, petty
oppresions, or other trivialitiesNVe do not have the simple rudeness ambging collection
efforts that were found not outrageous..., or the bad taste and poor judgtBint338 A.2dat
1181. By contrast, the Court of Appeals also mentioned several cases whereatiesefused
to recognize the cause of action proviletause the alleged conduct was not sufficiently

egregious. In particular, the Court pointed to Gallagher v. Bituminous Fire & May492 A.2d

1280 (Md. 1985) (where the wrongful conduct involvedreurer's failure to make timely

benefit paymentandVancev. Vance 408 A.2d 728 (Md. 1979here the defendant

misrepresented that he was divorced at the time of his marriage to the plaintiff).



In light of the above principles amadselawthe Court is satisfiethat these new
assertions in Ms. FosterAmended Counterclaimisperse of any deficienciesitlined in Mr.
Wade’sMotion for Partial DismissaHere, the alleged conduethatMs. Fosterwho was a
house guest of Mr. Wade'’s at the time, was bound up and sexually egsathiout her consent
as she was unconsciouss-quite disturbingandit falls more in line with the three cases
discussed above where the Court of Appeals upheld claims for intentiicéiibn of emotional
distressespecially when Mr. Wadgalled into question the veracity of Ms. Fosteatcount.

As warned irB.N., Ms. Foster'sallegations are not trivial, nor are they mere
inconveniences or the result of simple annoyances. If true, such conduct coulthresult
persistent, lifealtering, and debilitating consequences for Ms. Foster, which adlebes, have
already occurredndea, in describing the “nature, intensity, and duration” of her emotional
distress, Ms. Foster has explained that she has become recluse and unable to flattiod tor
daily life without significant difficulty. For instance, she alleges herilitglto work, sleep,
leave her buseor visit family memberandfriends She also notes that she has obtained
professional help to deal with these issues, which has led to a diagnosistohyosttic stress
disorder. Accordingly, the Court finds that Ms. Foster has plead sufficiesttéastirvive Mr.
Wade’s Motion for Partial Dismissal on the count of intentional infliction of emotidstkds.

Mr. Wadealso relies orthis Court’s decision in Takacs v. Fiod,3 F.Supp.2d 647 (D.

Md. 2007). Although it is true, as Mr. Wade points out, this was a case in which this Court
dismissed an intentional infliction of emotional distress claim where an employeailge
assaulted one of his employees on numerous occasions. Nonetheless, contrary to Mr. Wade
suggestion, the Coudid not dismiss thatlaim because of the conduct at issUeat is to say,

Takacsdoes not stand for the proposititrat anintentionalinfliction of emotional distress claim
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is generally not appropriate in cases of alleged sexual afRather the Court dismissed the
claim because, as we statedhat decision“[w]hile Ms. Takacs alleges ddivating conditions,
includingsevere depression, anxiety, sleeplessness, headachiggimg] sick to her stomach,
she does not allege that she has been unable to function on a daily béisat 653 (citations
to the recorcand quotationsmitted).As a result, Mr. Wade’s reliancgon this case is
misplaced becaudds. Fosterunlike the plaintiff inTakacs has clearlypleddebilitating
conditions that affect her life on a daily and routine basis as required Madgand law

Defamation

“In order to plead properly a defamation claim under Maryland law, [the partyifgin
the claim]must allege specific facts establishing four elements to the satisfaction oftthe fac
finder: ‘(1) that thdalleged tortfeasoninade a defamatory statement to a third person, (2) that
the statement was false, (3) that the [the alleged tootfleaas legally at fault in makinthe

statement, and (4) thfhe party bringing the clainthereby suffered harm.Piscatelli v. Van

Smith, 35 A.3d 1140, 1147 (Md. 201R)iting Indep. Newspapers, Inc. v. Brodie, 966 A.2d 432,

448 (Md. 2009)). Br thefirst element, a defamatory statemenbne that “tends to expose a
person to public scorn, hatred, contempt, or ridicule, which, as a consequence, disaihexges
in the community from having a good opinion of, or associating with, that peRRowté& v.

Maryland CVS Pharmacy, LLNo. CIV.A. TDC-14-2541, 2015 WL 759425, at *5 (D. Md.

Feb. 20, 2015) (citations and internal quotation marks omittedtjorthe second element, “a
false statement is on that is not substéigtc@rrect.” Id. (citation and internal quotation marks
omitted).Establishing thethird element-that an alleged tortfeasas legally at fauk—“requires
a showing that the party making the false statement acted negligently octwahraalice’ Id.

(citation and internal quotation marks omitte®egardinghe fourthand finalelement," harm is
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presumed if the statement was defamaperyse, in that the injurious character of the statement
is selfevident, and if the plainfitan demonstrate actual malite/hich is “established by
showing that the speaker made the statement with actual knowledge that it evas ¥ath
reckless disregard for its truthd. (citation and internal quotation marks omitted).

To satisfy the federal pleadings standard, the pangiong the claim “must specifically

allege each defamatory statememide v. Salisbury University, 123 F. Supp. 3d 748, 757 (D.

Md. 2015) (citations omitted); English Boiler & Tube, Inc. v. W.C. Rouse & Son, Inc., 172 F.3d

862 (4th Cir. 1999)"Each act otlefamation is a separate tort that, in most instances, a plaintiff
must specifically allegg. That is to say, & plaintiff should allege specific defamatory
comments [including] ‘the time, place, content, speaker, and listetiee afleged defamatory

matter.” English Boiler 172 F.3dat 862 (quoting Wiggins v. Phillip Morris, Inc., 853 F.Supp.

458, 465 (D.D.C.1994)Ultimately, “[tjo determine whether a publication is defamatory, a
qguestion of law for the court, the publicatioust be read as a whole:owls have different
meanings depending on the context in which they are used and a meaning not wayrthged b

whole publication should not be imputedPiscatellj 35 A.3d at 114Tciting Chesapeake Publ'g

Corp. v. Williams, 661 A.2d 1169, 1174 (Md. 1995)

In her original Counterclaim, Ms. Fostateghat

Afterthe everiswhich occured on or about July 29, 2016 Plaihtdding diredly
or thraughthreaening leters sent ly Plaintiff's attorney, on Plantiff's behalf,
falsdy claimedto others, orally anth writing, including (bu not limited to) by
the mechanism of thlawsut, that Defendant had lied about Plaintiff egopain
unconsatedsexual actiity with Defendant.

(ECF No. 114 15). Elsewhere, in that original Counterclaim, akserts
[Mr. Wade] made oral and published written statements to others tending to

expose [her] to public scorn, hatred, contempt, or ridicule to third persons who
reasonably recognized the statement as being defamatorystagsaents were
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false; [Mr. Wade] was at fault in communicating the statements; and [she]
suffered harm because of the statements.

(ECF No 11 35).

In his Motionfor PartialDismissal, Mr. Wade points to these two assertions and argues
that “it iswholly unclear as what if any — statements made by [Mr. Wade] are to be construed
as defamatory.Further he argues that “[Ms.] Foster's Counterclaim fails to reference the
allegedly defamatory statements, [she] failed to specify who made the comntemntshey
were made, the context in which they were made, whether the statements were made to a thi
party, whether the statements were written or oral, and, generally, taget forth any manner
whatsoever the words which [Ms. Foster claimed] wer@aalbile so as to give [him] notice of
the statements at issue.” (ECF No-1L&age 12-13). Similarly, he argues that Ms. Fdsdsr
failed to show any such statements had subjected keotn hatred, contempt, ridicule, or that
she suffered any actuaduim. Furthermore, Mr. Wade asserts that the statementsetihade as
a part of the Complaint in the instant litigation cannot serve as the basis of a Claimttar
defamation because such statements are protegtbeé doctrine ofbsolute judicial privilege.

Again seeking to cure these allegaeficiencies Ms. Fosteés Amended Counterclaim
added several criticallegationgo her claim for defamation. Specifically, she asserted that

24. After the events which occuedonor about July 20, 2016 Wade’s attorney,

ading unde Wade’s diredbn and irstructions, sent letrsto threepersons, none

of whomis a partyto this lawsuit falsely claimng that Fostr had lied about

Wade engging in unconseset sexwal activity with Wack. At leag one ofthese

letters vassent in tle first haf of May 2017. That letrreferred to Fosrs

statements aboutetsexual assaulis“lies.”

25.1n about tle first half d 2017 on his FetLife” page, an inemet forum, Wae

persondy posted tk following statementeferring to the sexu&assault incident:

“[Foster’s]allegaion is fdse. Shetold alie toherhusband, and grew into

samething higger.” The posfurther staedthat “[s]he [Fosterfcratedher stay
well, and spun th cetails skillfuly to suit kerlie.”
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26. On information and beti, during the periodrom August 201&hrough the
present Wad has mae other wiitten false statements (o#tr thanstatements to his
attorneys ord acourf aserting that Fosr falselyaserted tathe sexudly
assaluted fer.

27. On information and beli, during the periodrom August 2016&hrough the
present Wad has maddalse oral statements to persons évthanstatements to

his attorney®r acourt) asserting tht Foster falsely aserted thahe sexually
asauledhe.

* % %

31.Becaise of Wade’s condt Foster sufered sevee camagesincluding seere
emotioral distresswhich required significant profesional meatal health teament,
harmto reputation and econominjuries.

(ECF No. 25Amended Counterclain[f 24-27, 31).

The Court finds that these new additionset the federal pleading standards and cure the
defectsoutlined in Mr. Wade’s Motion for Partial Dismissalo begin withMs. Foster has
provided Mr. Wade with notice of specific factstbé alleged communications that serve as the
basis for hedefamation claim. Wile paragraphs 26 and 27 of the Amended Counterclaim are
limited on the details and circumstances of the alleggdrsents contained therein, paragraph
25, on the other hand, sets forth in considerable detail the time, place/forum, content,
speaker/author, manner, and audience of these stateMeniostethasalsopled sufficient
facts showng thatMr. Wade knew the statements to be false andstieguffered emotional and
economic injurie&lamagesn the form of lost professional opportuagto perform in Burlesque
shows,costs associated withbtaining mental health treatmeasg well as the pain and suffering
from aninability to take part in her daily activities and routine.

As it relates to paragra@ of the Amended Counterclaimweverthe Court will
reserve judgmerdn whether thetatementshat were allegedly offereda letter correspondeac

by Mr. Wade’s attorneyat Mr. Wade’s requestip persons who are not currently parties to the
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litigation, may serve as the basis for a claim of defamalibe. Court is reluctant to rule on this
issue at this juncture because the application of theigligievilege doctrine varies significantly
based upon considerationst yet established by the record in this case, such as who were the
parties to the communication, what was the nature of the communicationaartde
communcation related to the onong litigation.

TheMarylandCourt of Appeal$ias explainethat ‘the application of an absolute
privilege differs depending on whether the putative tortfeasor is a witnesg/jpdge, or an

attorney of record in the cas&lbrman v. Borison, 17 A.3d 697, 708 (Md. 2011hefe are “at

least three situations implicating” this protection of absolute privilege: (1) statemadésin a
judicial proceeding, (2) statements made in a quakcial proceeding, and (3) statements made
extrinsic to a quagudicial proceeding.ld. at 708-711Here, he alleged communications,
which Ms. Foster states were made by Plaintiffgnsel at the behest of Mr. Wade, could
implicate either the first or third situations, as at the tfitaese communications (at least one
of them was madm the first half of May 2017) the present law suit, which was commenced on
May 17, 2017, was already on going.

As it relates to the first of these catego(@Estements made in a judicial proceeditigg
Court of Appeals has observidtht “for witnesses, parties, and judgeabgé “Englishrule’ is
employedwhereby‘the putative tortfeasanjoys absolute immunity from civil liability, even if
the statement is wholly unrelated to the underlying proceédithcat 708-709 However, “[flor
attorneys whose appearances are entered in a case,” Marylafiodldaws the majority
“American rulg’ and requiresthat the defamatory statement have some rational relation to the
matter at bar before unfurling the umbrella of absolute privilddeat 709.This privilege, the

Maryland Court explained, “extends not only to defamatory statements made in tin@ocour
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during the course of the trial, but also to such statements published in documents which have

been filed in a judicial proceedindd. (citing Adamsv. Peck 415 A.2d 292, 293 (Md. 1980)).

As it relates to this third category or situati@rhereabsolute privilegenayapply to
some statements made extrinsic to a judicial or gudstial proceedingthe Court of Appeals
has explained thatheseprivilegedextrinsic statements occur in thragb-categories: (1)
statements made with tli@ect purpose or effect of producing a judicial or qyadieial
proceeding; (2) statements “prepared for possible use in connection with a gaeduohiad
proceeding, but which remain unfiled at the time of the alleged injury”; arstg@ments that
are not designed necessarily to produce a proceeding or cause one to be “filetijtbures

connected contextually to a pending or ongoing proceeding. Long v. Welch & Rush28Ikc

Supp. 3d 446, 459 (D. Md. 201&)ting Norman 17 A.3d at 711-715).

Without delving into further explanation of these sategories or the doctrine of
absolute judicial privilege, and unable to determine the exact nature and caccessof the
communications alleged in paragraph 24 of the Amended Counterclaim, then@loeserve
judgment on whether the alleged communications are protected by the doctringluitabs
judicial privilege. As stated above, the exact nature and circumstances of the communications
alleged in paragraph 24—who they involved ariaat signifcant they may have hadis not yet
clear.

In sum, the Court finds that Ms. Foster's Amended Counterclaim costdfitsent facts
that address thdeficiencies set forth in Mr. Wade’s Motion for Partial Dismissal. As a result,
Mr. Wade'sfirst Motion for Partial Dismissa{ECF No. 18) is MOOT, and Mr. Wade’s second
Motion for Partial Dismissal (ECF No. 28) is DENIEBowever, as indicated above, the Court

casts no judgment on whether the communications alluded to in paragraph 24 of the Amended

16



Counterclamn implicate the doctrine of absolute judicial privilege. The parties are invited ¢o rais

this issue again, once details about these communications become available.

Dated:August21, 2017 /sl

J. Mark Coulson
United States Magistrate Judge
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