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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
CX REINSURANCE COMPANY *
LIMITED, f/k/a CNA REINSURANCE *
COMPANY L IMITED , *
*
Plaintiff, *
*
V. * Civil Case No. JKB-17-1476

*
CITY HOMES, INC., etal, *
*
Defendants. *
*
*
*
*

* * * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Pursuant to Judge Bredar's May 22, 2@#&ler, this matter has been referred to me for
discovery disputes and related scheduling matfg€F No. 55]. Presently pending is Plaintiff
CX Reinsurance Company Limited’s (“*CX Re”) Motion for Protective Ofde&CF No. 61],
Defendant City Homes, Incet als Opposition [ECF No. 69], and CX Re’s Reply [ECF No. 75].
Also pending ar€€X Re’sMotion to SeaPlaintiff's Motion for Protective Order [ECF No. §2]
City Homes’s Motion to Seal Opposition to Plaintiffs Motion for Protective O[&#CF No.
71], andCX Re’s Motion to Seal Reply in Support of Plaintiff's Motion for Protective Order
[ECF No. 76]. | find that no hearing is necessar$eeloc. R. 105.6 (D. Md. 2016). For the
following reasons, CX Re’s Motion for Protective Order is DENI&md CX Re’s Motion to
Seal Plaintiff's Motion for Protective Order, City Homes’s Motion to Seapd@3ition, and CX
Re’s Motion to Seal Reply are &ENIED, though the parties are granted leave to file redacted

versions of the documents in question, along with a new motion to seal the redacted portions.
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BACKGROUND

In this action, CX Re seeks to rescind commercial general liability insuraniceegol
(“Policies”) issued to City Homes, Inc. (“City Homegs”its principal Barry Mankowitz
(“Mankowitz”), and other named insurents1997, 19981999, and 2000. Compl. 1711-19,
63. The Policies provide insurance coverage for certain risks, including lead expelstiey
to specified residential rental properties in Baltimore, MaryladeePolicies, [ECF Nosl-1, 1-
2, 1-3, 1-4].

In particular, CX Re alleges that City Homes made misrepresentations of maigrial f
the Application upon which the Policies were issued. Compl. J 1. CX Re avers thab@ieg H
falsely answered “No” to (astions 12 and 14 of the Application, which ask, respectively,
whether there is “lead paint on any interior or exterior surface of the byflding whether there
is “any paint chipping or flaking, or otherwise peeling off any interior orrexteurfaceof the
building[.]” Id. 1 2027, 5758. CX Re argues that, if Defendants had answered the question
truthfully, CX Reeitherwould not have issued the Policies, or would have issue@dheies
subject to substantially different term&d. 9 5960. CX Re asserts that it first learned of the
alleged misrepresentations regarding Questions 12 and 14 of the Application in May, 2017, and
filed this action shortly thereafter on May 30, 201d. | 61, 62.

On September 10, 2013, wdlefore CX Re filed this actionCity Homes filed for
bankruptcyrelief. In re City Homes Ill, LLCNo. 13-2537(RAG (Bankr. D. Md. 2013).CX Re
was an active participant in the Chapter 11 proceedagne of City Homes’s lead paint
insurers. On April 13, 2017, the Bankruptcy Court entered an order confirming the Third
Amended Chapter 11 Plan, and on April 17, 2017, the Bankruptcy Court appointed Zvi Guttman

(“Mr. Guttman”) as the Plan Trusteén re CityHomes ECF Nos. 849, 853When CX Re fied



this lawsuit against City Homes, Mr. Guttman sought clarification from the Bptayr(Court
regarding his obligation to defend against CX Re’s actiarre City HomesECF No. 899. On
September28, 2017, over CX Re’s objectionBankruptcy Judge Gdon issued an order
approvingCity Homess Term Sheet anduthorizingCity Homes to engage tHaw firm of
Gallagher Evelius & Jones LLP (“the Gallagher firm@§ defense counsel in this actiolm re
City Homes ECF No. 921 The law firm of Semmes Bowets Semmes (the Semme&rm”)
has representedll of the Defendants in this acti@inceJuly 3, 2017. [ECF Nos. 7, 8]0On
September 252017, theGallagher firmentered its appearan@s coecounsel onbehalf of
DefendanCity Homes, but not Mankowitz. [ECF Nos. 28, 29, 30, 31].

On February 2, 2018, Judge Bredar issued a Stipulated Protective Order in this case,
allowing the partiesat designate as confidential any documents they believe, in good faith,
contain ‘information or items that are entitled confidential treatment undapplicable legal
principles” [ECF No. 519 1. Pursuant to the Stipulated Protective Ordescuinents
designated as confidential may be disclosed only to the limited group of authorizedspers
identified in paragraph 5.2 ¢fie Order [ECF No. 511 5.2]. The Stipulated Protective Order
specifically excludes from the group of authorized persons “outside counsel itlaery
litigation (unless those same attorneys are also counsel of record in this h)igatcdudng,
without limitation, counsel in any case alleging lead paint liability to which this litigatiap
relate.” 1d. 1 5.2(a).

CX Re now seeks a protective ordermprevent the Gallagher firm from accessiagd
disseminatingo anyone outside of th@allagher firm litigation files from the Semmes firm and
documents produced by CX Re in thiseeadk=CF No. 61]. CX Re also seeks to prevent the use

of Defendants’ interrogatory answers from this case in any other leadighilitty lawsuit, and



to prevent the Gallagher firm from providing advice to any lead paint plairaifforneys who
have sued, or may later sue, any person insured by CXdRe.
Il. LEGAL STANDARD

Parties may obtain discovery “regarding any-porileged matter that is relevant to any
party’s claim or defense.” Fed. R. Civ. P. 26(b)(1). Under Federal Rule of Civildarece
26(b), relevance, rather than admissibility, governs whether informataiacoverable Seeid.;
Herchenroeder v. Johns Hopkins Univ. Applied Physics, 1ad F.R.D. 179, 181 (D. Md.
1997). Information sought need only “appear[] [to be] reasonably calculated to leagl to th
discovery of admissible evidence” to pass musgae Innovative Therapies, Inc. v. MegBG2
F.R.D. 364, 377 (D. Md. 2014). However, even in the case of relevant information, “the simple
fact that requested information is discoverable under Rule 26(a) does not meancthadrgis
must be had.”Nicholas v. Wyndham Int'l Inc373 F.3d637, 543 (4th Cir. 2004). Instead, Rule
26(b) inserts a proportionality requirement into the amount and content of the dissoughy,
and requires courts to consider “the importance of the issues at sthkeaittitn, the amount in
controversy, the parties’ relative access to relevant information, thespaesources, the
importance of the discovery in resolving the issues, and whether the burden or e{piese
proposed discovery outweighs its likely benefifed. R. Civ. P. 26(b)(1). Significantly, Rule
26(c)(1) permits courts to, “for good cause, issue an order to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 26(c)(1).

Where a protectiverder is sought, the moving party bears the burden of establishing
good cause.Webb v. Green Tree Servicing, LLZ83 F.R.D. 276, 278 (D. Md. 2012). To
determine whether the movant has met his burden, the court must balance the thtepasty

in obtaining the information versus the interest of his opponent in keeping the information



confidential or in not requiring its productionUJAI Tech, Inc. v. Valutech, Incl22 F.R.D. 188,
181 (M.D.N.C. 1988). In other words, “the Court must weigh the need for the information
versus the harm in producing itA Helping Hand, LLC v. Baltimore Cnty., M@95 F. Supp.
2d 585, 592 (D. Md. 2003) (internal qatbn marks omitted).Despite the broad discretion
conferred on trial courts to “decide when a protective order is appropriatehatddegree of
protection is required,5ee Seattle Times Co. v. Rinehd®7 U.S. 20, 36 (1984), the standard
for issuanceof a protective order is highMinter v. Wells Fargo Bank, N.A258 F.R.D. 118,
125 (D. Md. 2009)jd. at 121 (“Although the Fourth Circuit . . . has not explicitly held that a
First Amendment right of access exists with regard tedigpositive civilmotions and hearings,
the precedent strongly favors that view, with the higher burden for sealing.”).
1. ANALYSIS
A. CX Re’s Motion for Protective Order
CX Re argues that a protective orderreqquired in thiscasebased on the Gallagher
Firm’s conflict of interest and the prejudicial impact that the disclosure of sensitorenation
to the Lead Paint Plaintiffs’ Firms may have on the underlying lead paintibtiga [ECF No.
61 at 15]. Accordingly, CX Re seeks an order prohibitingt®allagher firm from:
(i) accessing underlying defense counsel’'s litigation files or any related
information CX Re might produce to Defendants in this lawsuit; (ii)
disseminatingo anyone outside of the Gallagher Fiemy information that the
GallagherFirm learns in this lawsuit about the defense of the underlying lead
paint actions; and (iii) providing advice to any lead paint plaintiffs’ attorneys tha
have sued, or may later sue, any person insured by CX Re.
Id. CX Re also seeks a protective ordprohibiting the use of Defendants’ interrogatory
answers from this lawsuit in any lead paint liability lawsuitd. 1 find that CX Re has not

established good causecessary to issube protective order it seekandl will address each of

CX Re’sconcerns below.



1. The Gallagher Firm's Representation of Lead Paint Plaintiffsand
Lead Paint Plaintiffs’ Firms

CX Res principal concern ishat a conflict existen the Gallagher firm’gepresentation
of City Homes becausehe firmis also representinigad paint plaintiffsfirms and their clients
in other actionsegarding lead paint liability[ECF No. 61 a6-9]. While CX Re is willing to
produce documents to the Semmes firm, it has “grave concerns” about produaogitheents
to the Gallagher fim, or allowingthe Semmes firnio sharedocuments with the Gallagher firm
because such access would have a “prejudicial impact on the defensaradeHging lead paint
lawsuits.” Id. at 7.

CX Re’srequestedelief effectively seekdisqualification of the Gallagher firm as-co
counsel for City Homes.The Gallagher firm cannot represent City Homes if it is unable to
receive or review discoveryln the Fourth Circuit, a “motion to disqualify is a serious nmatte
which must be decided on a case by case bag&chair, Ltd.v. Driggs, 965 F. Supp. 741, 750
(D. Md. 1997) (internal citations and quotation marks omitted). Courts must find a “balance
between the client’s free choice of counsel and the maintenance of the highest ethical and
professional standards in the legal communitiyranklin v. Clark 454 F. Supp. 2d 356, 364 (D.

Md. 2006) (internal quotation marks omitted). “Because disqualification neigssaults in a

drastic result of a party losing its freetflosen counsel, the movant ‘bear[s] a high standard of
proof to show that disqualification is warranted.Fenzel v. Group2 Software, LLOKC-13-

0379, 2014 WL 7404575, at *2 (D. Md. Dec. 29, 2014) (quoranklin, 454 F. Supp. 2d at

364). Thus, “the movant has the burden of proof as to all facts necessary to show the rule of
professional conduct that requires the attorney’s disqualificatih.”

CX Realleges that the Gallagher firm violated Rule3.7 of theMaryland Ruls of

Professional Condu€¢tMRPC”). This district applies th#IRPC as they have been adopted by



the Maryland Court of Appeals. Loc. R. 704 (D. Md. 2016). MRPE&QR7 prohibits an
attorney from representing a client if the representation involves &ctaifinterest. Md. R.
Prof'l Conduct 19301.7. A conflict of interest exists when: “(1) the representation of one client
will be directly adverse to another client; or {Bgre is a significant risk that the representation
of one or more clients wilbbe materially limited by the attorney’s responsibilities to another
client, a former client or a third person . . .Id.

CX Re insists that it does not seek disqualification of the Gallagher[&@F No.75 at
1-2], andbecause | find tha€CX Re has not met the burden of establishing good cause for a
Protective Order| need not address whether CX Re can meet the higher burden to disqualify
counsel. CX Re has failed to show, pursuant to Rule 26(c)(1), how, without the requested
protective orderit would be subject to “annoyance, embarrassment, oppression, or undue burden
or expense."SeeFed. R. Civ. P. 26(c)(1)CX Re argues that the Gallagher firm’s representation
of lead paint plaintiffs and lead paint plaintiffs’ firms other state andetfleral actiongs
incompatible with its representation of the landlord in this case, City HorBeg, e.9.CX
ReinsuranceCo. Ltd v. JohnsgrnCase No. 1%&v-3132RWT (D. Md.); Jeffers, et al. v. Levitas,
et al, Case No. 24-C-12-005059 LP (Circuit Court for Baltimore City).

CX Re cites no case law or other authority to support its position that this diatwes
warrants a protective order preventing City Homes from consulting theeysmf its choce.
CX Re cannot point to any specific “annoyance, embarrassment, oppression, or undue burden or
expense” that it will face if the Gallagher firm has access tdigovery documents in this case.
Nor can CX Re point to any evidence showing a sigmficesk that the Gallagher firm will be
materially limited by its representatiom other casexf lead paint plaintiffs and their firms.

The Gallagher firm does not represent adyerse lead paint claimants or their firms agatast



current client,City Homes. The fact that CX Re is adverse to the Gallagher firchants in
differentcontexts does not place the Gallagher firm’s cliamtonflict with one another.

Importantly, Bankruptcy Judge Gordaspproved the Gallagher firm’s representation of
City Homes even over CX Re’s objections that the Gallagher firas “conflicted.” In re City
Homes ECF Nos. 918, 921.Judge Bredahas previously found thaandlord defendants and
lead paint claimanisrepresented by the Gallagher firfnave mutualobjectives defending
against CX Re’s rescission clam In granting permissive intervention other cases to lead
paint claimants represented by the Gallagher fi'adge Bredareasoned that the lead paint
claimants and the policyholder landlord defemddshare the same ultimate objectiveayment
of insurance proceeds.CX Reinsurance Co. Ltd. v. Leader Realty Co., eCalse No15-v-
3054JKB, ECF No. 74 at 8D. Md. Jan. 10, 2017)l see no reason not to follow the same logic
in this case. Thus | find that CX Re’s concerns regarding the Gallagher firm’s conflict of
interest are unavailing.

2. The Gallagher Firm’s Prior Disclosures

CX Re also cites the Gallagher firm’s prior disclosures of confidentiarnrdtion in
other casesysa basis fora protective order in this casgECF No. 6lat 1311]. In theJohnson
case, the Gallagher firm inadvertently ealed information subject to @otective order in a
public filing. Johnson ECF No. 174 at 11 n.@. Md. June 12, 2018).The Gallaghefirm
corrected this error within a week, pursuant to Judge Situsler. Johnson ECF No. 181 (D.
Md. June 18, 2018).In another casethe Gallagher firm inadvertentlgmailed confidential
settlement information ttawyers for lead paint claimantsCX Reinsurance Co. Ltd. v. B&R

Management, In¢.Case No. 1%v-3364ELH, ECF No. 167 (D. Md. Apr. 12, 2017)The



Gallagher firm discovered its error, recalled the enagiti immediately informed the Court and
CX Re of the inadvertent disclosuril.

CX Re has not alleged any violation of the Stipulated Protective Order in placs in thi
case norwasthe Gallagher firm disqualifiedsanctionedor otherwise restricted from accessing
confidential documents as a result w$ inadvertent disclosures idohnson and B&R.
Furthermore] do not find that these twdiscreteinstancesboth of which were addressed and
remediedoromptlyby the Gallagher firnxise to the level of good causepevent thdirm from
further meaningfukrepresentatioof its clients in other cases

The Stipulated Protective Order already in place is sufficient to preventsoigstire of
information CX Re deemsonfidential. See[ECF No. 51]. Under théerms of that @ler,
documents designated as confidential mayliselosed only to the limited group of authorized
persons identified in paragraph 5.2 of the Order, which “does not include...outside counsel in
any other litigation (unless those same attorneys are also counsel of recordlitig#tisn),
including, without limitation, counsel in any case alleging lead paint liability to which this
litigation may relate.”ld.  5.2(a). To the extent that CX Re is concerned about the Gallagher
firm sharing defendants’ interrogatory answers from this lawsuit in faag paint liability
lawsuit,” the Order protects:

all documents and tangible items generated, produced, disclosed, refer@nce

otherwise used in this litigation, including, without limitation, . . . all Answers to

Interrogatories, all Answers to Requedts Admissions, all Responses to

Requests for Production of Documents, all transcripts of depositions, hearings, or

other proceedings, all demonstratives and exhibits used in connection with such

proceedings, and all pleadings, motions, briefs, memoraamad, other such
documents filed with the Court.

Id. § 2.2. Accordingly, | see no basis to issnetherprotective order in this case that restricts

future dissemination of materigdroducedduring discovery. Any potential future disclosure of



privileged information by the Gallagher firm speculative, and does not warrant a protective
order that has the effect ohpedingthe Gallagher firm’s ability to represent its client in this
case
3. The Gallagher Firm’'s Financial Incentives

CX Re is also concerned about the Gallagher firm’s “financial incentive tohelpead
Paint Plaintiffs’ Firms obtain judgments.[ECF No. 61 at 11].CX Re notes, “[tjhe more lead
paint lawsuits the Lead Paint Plaintiffs’ Firms win, the more opportunities thegGetldirm
may have to litigate their collection or coverage actiorid.” | find this concern meritless. CX
Re does not cite any case lawother authority in support, and | do not find any issue with the
Gallagher firm advocatingndattempting to succeeash behalf of its clientsCertainly, there is
no evidence that any financial incentive would cause the Gallagher firm toevib&eisting
StipulatedProtectiveOrder in this case.

4. Lead Paint Plaintiffs and Plaintiffs’ Firms’ Interests

CX Re’s final concern is that the Gallagher fifavors the interds of the lead paint
plaintiffs’ firms over itsindividual clients. [ECF No. 64t 1215]. Specifically, CX Re argues
that the Gallagher firntaused City Homesits client, to admit to lead levels in a sworn
interrogatorybecause the Gallagher firm has an “interest in seeing the underlying lead paint
plaintiffs obtain judgments against Cityokhes” Id. at 14. CX Realleges attorney misconduct
thatis unsupported by the record agree with City Homeés view that the interrogatory answer
is couched in broad terms and does not constitptejadicial factual admissiorAccordingly, |
find that CX Re’s concern regarding this matter does not rise to the level of goeaerjuired
to issueCX Re’srequestegbrotective ordeand to prevent the Gallagher firm from accessing the

discovery produced in this case, pursuant to the existing Stipulated Protective Orde

10



5. Other Requested Relief

CX Re also seeks farevent the Gallagher firm from “providing advice to any lead paint

plaintiffs’ attorneys that have sued, or may later sue, any person insured Rg.CXECF No.
61 at 15.]. CX Re provides msupportfor this prospective request.find no basis to restriche
Gallagher firmfrom providing advice, in other casés,current anduture clientsnsured by CX
Re Any issues arising in other existing or future cases should be litigattheyarise not
before.

B. CX Re’s Motions to Seal

CX Realsomovesto seal thedocumentdiled in support ofits Motion for Protective
Order. [ECF Nos. 62, 76]. City Homes opposed CX Re’s Motion to[&€4 No. 69], but, in
the event that this Court granted CX Re’s Motion to Seal, City Homes filed a Mot®eal its
Opposition to Plaintiff’'s Motion for Protective Order. [ECF No. 71]. For the reassnassied
below, this Court DENIE&II of theMotions to Seal [ECF Nos. 62, 71, 76].

Local Rule105.11 provides that a party moving to seal documents “shall include (a)
proposed reasons supported by specific factual representations fiothestsealing and (b) an
explanation why alternatives to sealing would not provide sufficient protectlamt” R. 105.11
(D. Md. 2016). The Court must balance the privacy interest of the party moving amaewst
the presumptive First Amendment rigbf public access to court records in civil cas&ee
Ashcroft v. Conoco, Inc218 F.3d 288, 302 (4th Cir. 2000) (noting the presumption favoring
public access to court recojds “This presumption of access, however, can be rebutted if
countervailing interests heavily outweigh the public interests in atcBsshford v. New Yorker

Magazine, InG.846 F.2d 249, 253 (@ Cir. 1988). The party seekingp rebut this presumption
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“bears the burden of showing some significauérest that outweighs [it] Id. (citing Bank of
America Nat'l| Trust and Sav. Ass’'n v. Hotel Rittenhouse As860. F.2d 339, 344 (3d Cir.
1986)).

| do not find it necessary teeal all of thefilings pertaining to CX Re’s Motion for
Protective Order, [ECF Nos. 61, 70, 7| their entireties | see very little information in any of
thefilings of a protected nature, and a significant portion of the contents coofsighashing
and summarizing public filings in other casesccordingly, the filings can be redacted to
accommodate both CX Re’s interest in maintaining the confidentiadigertaininformation
contained in the filingsand the right of the public to access court recoiise currently sealed
documents will remain under seal uritibvember 1, 2018 On orbefore that datehe parties
are directed to filappropriatelyredacted versions of ECF No. 61, ECF No. 70, and ECF No. 75
along with a new motion to seal the redacted portions. Coshseld confer, to the extent
possible, so as to file thhedacted versionsy consent of all counsel.

C. City Homes’sRequest for Attorneys’ Fees

City Homes requests an award of attorneys’ fees and expecse®d in defendinghis
Motion for Protective Order. [ECF No. 70 at-22]. Federal Rule of Civil Procedure 28®3)
provides that “Rule 37(a)(5) applies to taeard of expnses associated with a motion for a
protective order. Fed. R. Civ. P. 26(c)(Rule 37(a)(5)B) provides, if a motion for a protective
order is denied, the court “must, after giving an opportunity to be heard, require the nfwvant, t
attomey filing the motion, or both to pay the party or deponent who opposed the motion its
reasonable expenses incurred in opposing the motion, including attorney’s fegsR. Eav. P.
37(a)(5)(B). Importantly, “the court must not order this paymenteifntimtion was substantially

justified or other circumstances make an award of expenses unjist-iere, because this case
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presents ainiqueset offactual circumstancesnd issues of first impressionfind thatCX Re’s
motion, while unsuccessful, wasbstantially justified.Accordingly,an award of attorney$ees
and expenses is inappropriate.
IV.  CONCLUSION

For the reasons set forth above, | find that Plaintiff has not shown good cause for a
protective ordeabove and beyond the Stipulated Protectdrder already in place in this case
Accordingly, Plaintiff's Motion for Protective Order [ECF No. 61],D&ENIED, and Plaintiff's
Motion to Seal Plaintiff's Motion for Protective Order [ECF No. 62], Defendantsidn to Seal
Opposition to Plaintiff's Motion for Protective Order [ECF No. 71], and Plaistiotion to
Seal Reply in Support of Plaintiff's Motion for Protective Order [ECF No. 76], lal2EENIED,
though the parties are granted leave to file proposed redacted versionscofrémly sealed
documents on or befofdovember 1, 2018 The documents currently under seal will remain

under seal until that ta

Dated October 18, 2018 /sl
Stephanie A. Gallagher
United States Magistrate Judge

13



	IN THE UNITED STATES DISTRICT COURT

