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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division
LOVELY WILLIAMSBEY,
Plaintiff,
V. Civil Action No. CBD-17-2292

NANCY A. BERRYHILL,

Acting Commissioner,
Social Security Administration

Defendant.
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MEMORANDUM OPINION

Lovely Williams Bey(“Plaintiff’) brought this action under 42 U.S.C. § 405(g) seeking
judicial review of the final decision of the Commissioner of the Social Securityirstration
(“Commissioner”). Commissioner denied Plaintiff's claim for a period ofpfrpental Security
Income Benefits (“SSI”) under Title XVI of the Social Security Act. Befthre Court are
Plaintiff's Motion for Summary Judgment (“Phiff’'s Motion”) (ECF No. 15) and
Commissioner’s Motion for Summary Judgment (“Commissioner’'s Motion”) (§8GFL6).

The Court has reviewed the motions, related memoranda, and the applicable law. Npifiearin
deemed necessarfieelocal Rule 105.6 (D. Md.). For the reasons presented below, the Court
herebyREVERSES andREMANDS the mdter for further clarification.

l. Procedural Background

OnJanuary 14, 201 #laintiff filed for SSI under Title XVI, alleging disability beginning
March 23, 2010. R. 33Plaintiff later amended her complaint, alleging disability beginning on

January 21, 2015d. Plaintiff alleged disability due tbipolar disorder, schizophrenia, and
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back problems. R. 213. An administrative hearing was heMayn19 2016, R. 52-88, and on
June 2, 2016the claim was deniedR. 45. Plaintiff sought review by the Appeals Council,
which concluded oduly 6 2017that there was no basis foragting the Request for Review. R.
8.

. Standard of Review

On appeal, the Court has the power to affirm, modify, or reverse the decision of the

ALJ “with or without remanding the cause for a rehearing.” 42 U.S.C. 8 405(g) (2015).
The Court must affirm the ALJ’s decision if it is supported by substantial evidenicéhe
ALJ applied the correct lawid. (“The findings of the Commissioner of Social Security as
to any fact, if supported by substantial evidence, shall be conclussee”glso Russell v.
Comm’r of Soc. Sec440 F. App’x 163, 164 (4th Cir. 201X1itfing Hays v. Sullivan907
F.2d 1453, 1456 (4th Cir. 1990)). “In other words, if the ALJ has done his or her job
correctly and supported the decision reached with substantial evidence, this Goott ca
overturn the decision, even if it would have resth contraryesult on the same evidence.”
Schoofield v. Barnhar220 F. Supp. 2d 512, 515 (D. Md. 2002). Substantial evidence is
“more than a mere scintilla.Russell 440 F. App’x, at 164: It means such relevant
evidence as a reasonable mind might accept as adequate to support a condtiision.”
(citing Richardson v. Peralegl02 U.S. 389, 401 (1971pee also Hay907 F.2d, at 1456
(quotingLaws v. Celebrezz868 F.2d 640, 642 (4th Cir. 1966)) (internal quotation marks
omitted) (“It consists of more than a mere scintilla of evidence but may be sohiesgha
than a preponderance. If there is evidence to justify a refusal to direct@ wend the

case before a jury, then there is substantial evidence.”).



The Court does not review the evidence presented loavovo nor does the Court
“determine the weight of the evidence” or “substitute its judgment &rdahthe Secretary
if his decision is supported by substantial evidént¢¢ays 907 F.2d at 1456 (citations
omitted);see also Blalock v. Richardsod83 F.2d 773, 775 (4th Cir. 1972)T(he
language of § 205(g) precluded@novgudicial proceeding and requires that the court
uphold the Secretary's decision even showdcthurt disagree with such decision as long as
it is supported by ‘substantial eviden&p.’ The ALJ, not the Court, has the responsibility to
make findings of fact and resolve evidentiary conflid¢days 907 F.2d, at 145@itations
omitted). If the ALJ’s factual finding, however, “was reached by means of an improper
standard or misapplication of the law,” then that finding is not binding on the Court.
Coffman v. Bower829 F.2d 514, 517 (4th Cir. 1987) (citations omitted).

The Court shall find a person legally disabled under Title XVI if she is unable “toydo an
substantial gainful activity by reason of any medically determinable @ysienental
impairment which can be expected to result in death or which has lasted or candbedebqpe
last for a continuous period of not less than 12 months.” 20 C.F.R. § 416.905(a) (RP0d4.2).
Code of Federal Regulations outlines a fetep process that the Commissioner must follow to
determine if a claimant meets this definition:

1) Determine whethehte plaintiff is “doing substantial gainful activity.” 20 C.F.R. §
416.920(a)(4)(i) (2012). If she is doing such activity, she is not disabled. If she is not
doing such activity, proceed to step two.

2) Determine whether the plaintiff has a “severe mdljicketerminable physical or mental
impairment that meets the duration requirement in 8 [416.909], or a combination of
impairments that is severe and meets thetduraequirement.” 20 C.F.R. 8
416.920(a)(4)(ii) (2012). If she does not have such impairment or combination of

impairments, she is not disabled. If she does meet these requirements, proeged to st
three.



3) Determine whether the plaintiff has an impairment that “meets or equals one of [th
C.F.R.’s] listings in appendix 1 of this subpart amelets the durain requirement.” 20
C.F.R. 8 416.920(a)(4)(ii)) (2012). If she does have such impairment, she is disabled. If
she does not, proceed to step four.

4) Determine whether the plaintiff retains the “residual functional capacity”CRte
perform “pasrelevant work.” 20 C.F.R. § 416.920(a)(4)(iv) (2012). If she can perform
such work, she is not disabled. If she cannot, proceed to step five.

5) Determine whether the plaintiff can perform other work, considering her &f&;
education, and wrk experience20 C.F.R. 8 416.920(a)(4)(v) (2012). If she can
perform other work, she is not disabled. If she cannot, she is disabled.

Plaintiff has the burden to prove that she is disabled at steps one through four, and
Commissioner has the burden to prove that Plaintiff is not disabled at steplfiager v.

Sullivan 993 F.2d 31, 35 (4th Cir. 1992).

The RFC is an assessment that represents the most a claimant can do despitecahy physi
and mental limitations on a “regular anchtiauing basis.” 20 C.F.R. 88 416.945(b)-(c). In
making this assessment, the ALJ must consider all relevant evidence of thentkim
impairments and any related symptons®e20 C.F.R. 8§ 416.945 (a). The ALJ must present a
“narrative discussion describing how the evidence supports each conclusion, citifig spe
medical facts (e.g. laboratory findings) and nonmedical evidence (eyadalities,
observations),” and must then “explain how any material inconsistencies ayugebiin the
evidence in the case record were considered and eesbl8SR 96-8p, 1996 WL 374184, at *7
(S.S.A). “Ultimately, it is the duty of the [ALJ] reviewing the case, andhtésponsibility of
the courts, to make findings of fact and to resolve conflicts of evidemtay§ 907 F.2d at 1456
(citing King v. Califang 599 F.2d 597, 599 (4th Cir. 1979)).

1. Analysis

The ALJ evaluated Plaintiff’'s claim using the fiseep sequential evaluation process. R.

35-45. At step ondghe ALJ determined that Plaintiff has not engaged in substantial gainful



activity sinceJanuary 21, 2015. R. 35. At step two, under 20 C.F.R. § 416.9%&&),J
determined that Plaintiff hatthe following severe impairmentdegenerative disc disease
asthma, hypothyroidism, obesity, degenerative joint disease, bipolar disorder, autbgiaigce
abuse, in remissiond. The ALJ stated that the listed impairmetitore than minimally limit
the claimant’s physical and mental ability to perform bagd tasks” and thereforeoald be
categorized as severtd. At step three, the ALJ determined that Plaintiff does not have an
impairment or a combination of impairments that meet or medically equal the sevengy aff o
the listed impairments in 20.F.R. 88 416.920(d), 416.925 and 416.926. R. 35E&8ore
proceeding tstep four, the ALJ determined that Plaintiff

[H]as the RFC to perform sedentary work as defined in 20 CFR 416.967(a),

except the claimant can lift and carry twenty pounds occasionally and ten pounds

frequently; stand and walk for six out of eight hours; and sit for six out of eight

hours. The claimant cannot push or pulhAier right lower extremityShe can

occasionally climb stairfalance stoop, kneel, crouch, and crawl, but cannot

climb ladders The claimant must have the option to change positions between

sitting and standing every thirty minutes and requiresisieeof a cane for

ambulation The claimant cannot have concentrated exposure to hazards or

respiratory irritants The claimant is limited to simple, routine tasks and

occasional contact with supervisors, coworkers, and the puliie.claimant is

limited to low stress work, defideas occasional decisionmaking [sac]d

occasionathanges in the work setting.
R. 38-39. At step four, the Aldetermined that “transferability of job skills is not an issue
because [Plaintiff]l does not have past relevamkw R. 44. At step five, the ALJ found that
there were “jobs that exist in significant numbers in the national economy katifff can
perform” including assembler, inspector, and production worker. R. 45. The ALJ then
concluded that Plaintifs not disabled within the meaning of the Social Security Adtt.

On appeal, Plaintiff argues that the Court should enter judgment as a matterroh&

favor, or in the alternative, remand this matter to the Social Security Admioistoacausehe



ALJ failed in his evaluation of the presented evidence. For the reasons set forth e lGautt
reverses and remands the ALJ’s decision.

A. The ALJ did not err in his weighof thetreating physiciansopinions.

The ALJ did not err in assigning little to no weight to Plaintiff’s treating primary aad
rehabilitation physician®pinions. Plaintiff argueghat”[t]he ALJ disregarded the opinion of
the treating primary care physician, Jessica Lue, and treating redtadvlphysicianShaun
Curtin, and improperly substituted her own jutgnt in liai of competent medical opinions,”
specifically in the RFC assessmeBCFNo. 15-1, 12.The Court, however, is not persuaded by
Plaintiff's argument orthe following grounds.

An ALJ should onlyassigncontrollingweightto atreatingphysicians opinionwhen®1)
it is well-supportedby medicallyacceptablelinical laboratory diagnostic techniques)d2) it is
consistentvith other substntialevidencen the record.However,whereatreatingsource's
opinionis not supportedby clinical evidence ors inconsistentvith other substantiavidencejt
should beaccordedsignificantlylessweight” Griffin v. CommissionemNo. SAG-16-274, 2017
WL 432678at*3 (D. Md. Jan.31, 2017)citing Craig v. Chater, 76 F.3d 585, 585, 9@th Cir.
1996); 20 C.F.R. 8 404.1527(d)(2)). Indeed, “[ijn appropriate circumstances, opinions from
State agency medical and psychological consultants and other program pkyancia
psychologists may be entitled to greateright than the opinions of treating or examining
sources."SSR 966p, 1996 WL 374180, at *3 (S.S.A.The term “substantial evidence's*
intended to indicate that the evidence that is inconsistent with the opinion need not peove by
preponderance that the opinion is wroiSR 962p, 1996 WL 374188, at *3 (S.S.A.k need
only be such relevant evidence as a reasonable mind would accept as adequate ta support

conclusion that is contrary to the conclusion expressed in the medical opifdon.”



The ALJ in the present case explaitieatshe gave little weight to Dr. Lue’s opinion
because it was not supported by the objective evidence in the record. [R. 4Re stated that
Plaintiff was severely limited in her motor functions, but the &itdd to objective medical
evidence, which explaindgtdatduring the relevant period, Plaintiff only showed “mild
osteophyte formation” in her right knee, “had full range of motion in her right\itadull
motor strength, and no instability or tenderness to palpatiaoi (titing R. 607, 885). The ALJ
determined that Dr. Lue’s opinion was not supported by the objective evidence anddbsig
opinion little weight Id. The ALJwenton to explain that she gave no weight to Dr. Curtin’s
opinion, because Dr. Curtin’s opinion was “inconsistent [with his] own findings.” R. 4D43.
Curtin’s records statihat Plaintiff “had full range of motion in her knee withatability and
made no mention of difficulty ambulating meeding an assistive devitdd. However,Dr.
Curtin stated in hiopinionthat Plaintiff met the standards for the Listth§2A impairmenta
major dysfunction of a joint, which requira$inding of aninability to ambulate effectivelyld.;
20 C.F.R. § 404 Appendix 1 (2012)The ALJ acordinglyassignedittle weight to Dr. Lue’s
opinion and no weight tBr. Curtin’sopinion due to the substantial evidemicatthe ALJ
provided in support of her decisions.

B. RFC Assessment

Before step four of the sequential evaluation, the ALJ makes a determinatien of t

residual functional capacity of the plaintiff. 20 C.F.R. § 416.920(a)(4)(iv) (200 ALJ

! Listing 1.02A involves the “major dysfunction of a joint (due to any cause)” with the
“involvement of one major periphenakightbeaing joint (i.e., hip, knee, or ankle), resulting in
inability to ambulate effectivelyas defired in 1.00B2b.”20 C.F.R. 404 Appendixl (2012).
“Inability to ambulate effectively means an extreme limitation of the ability to walkan
impairment(s) that interferes very seriously with the individual’s ability to iedéently initiate,
sustain, or complete activitietneffectiveambulation is defined generally as having insufficient
lower extremity functioning (see 1.00J) to permit independent ambulation withouetbé ais
handheld assistive device(s) that limits the functioning of both upper extrerhitigs.

7



found that Plaintiff could perform sedentary work, but was “limited to simpleijnetdasks and
occasional contact with supervisors, coworkers, and the public.” R. 38f9also needed
“low stress work , defined as occasional decisionmaking [sic] and occasiongésharnhe
work setting.” Id.

a. TheALJ properly addressdPlaintiff’'s mental limitations, as stated under SSR
96-8p, in the RFC assessment.

Plaintiff argues thain the ALJ’s narrative discussiotthe ALJ failed to address
[Plaintiff's] limitations in her ability to: understand, carry out, and remermsgructions; and
respond appropriately to supervision,workers and work situations,” which Plaintiff clairase
required in the ALJ’s narrative discussion under SSR 96-8p. ECF No. 15-1, 15. However, the
ALJ addressethese limitations in the RFC assessment and narrative discussion, andeherefor
remand is not required.

In the RFC assessment, the ALJ “must include a narrative discussion idgsical the
evidence supports each conclusion, citing specific medical facts (e.qg. ttetpdiradings) and
nonmedical evidence (e.g., daily activities, observations).” SSR 96-8p, 1996 WL 374184, at *7
(S.S.A)). “The RFC assessment must address bofhakertional and nonexertional capacities
of the individual.” Id. at *5. For nonexterional capacities, like mental limitations, the ALJ
should express these “in terms of work related functiofts.at *6. “Work+elated mental
activities generally mguired by competitive, remunerative work include the abilities to:
understand, carry out, and remember instructions; use judgment in makingeladek-
decisions; respond appropriately to supervision, co-workers and work situations; andtdeal w
changesn a routine work setting.’ld.

The ALJ addresseilaintiff’s mental limitations, which include bipolar disorder and

polysubstance abussgpecifically limitingPlaintiff to “low stress, unskilled work with only



occasional interaction with others.” R. 4Ihe ALJ further explainethat “the record does not
support any greater limitations” because Plaintiff’'s objective medical higttgdshat “she was
alert and cooperative, had a normal mood and affect, and had a normal attention span and
concentrabn.” Id. The ALJ cited further medical evidence thainforced Plaintiff'slack of
significant mental limitations. R11-42. The ALXonsideredPlaintiff's ability to “understand,
carryout, and remember instructidrtsy stating that Plaintiff was “alt” and “had a normal
attention span,” and also accounted for her ability to “respond appropriately to sigpecao
workers and work situatioh®y limiting Plaintiff to only “occasional interaction with others”
and stating that she was “cooperativéd’ (citing R. 731). By citing further evidence that no
other limitation was needed, the ALJ properly assessed Plaintiff's mental linstaftori142.
Therefore, remand is not required.
b. The ALJ failed to consider the holding of Mascin the RFC determination.

Plaintiff argues that under tiasciodecision, the ALJ's RFC assessment limiting
Plaintiff to “simple, routine tasks” did not account for her moderate limitationgnoentration,
persistence, and pace. ECF No. 15-1, 17-18. Uvdsciq the Fourth Circuit helthat an RFC
assessment must connect back to the step three finding of moderate limitatmmseimt@ation,
persistenceand pace beyond just limiting the assessment to “simple, routine tas&scio v.
Colvin, 780 F.3d 632, 638 (4th Cir. 2015). This Court further clarified that holding, stating that
“[p]ursuant toMascig once an ALJ has made a step three finding that a claimant suffers from
moderate difficulties in concentration, persistence, or gheeALJ must either include a
corresponding limitation in her RFC assessment, or explain why no such bmitahecessary.”
Talmo v. Comm’r, of Soc. Seblg. ELH-14-2214, 2015 WL 2395108, at *3 (D. Md. May 19,

2015). The ALJfailed to provide amxganation following the RFC assessment about why she



did not include a limitation in concentration, persisteaog, pace in the RFC. Therefore, the
Court remands this cageth specific instructions for the ALJ to include a limitation for
concentration, persistence and pace, or explain why this limitation was not inciuledRFC.

C. The Vocational Expert identified and explained inconsisterigith her testimony
and the Dictionary of Occupational Titles.

Plaintiff argues thatat step five, thé&LJ failed to identify conflicts between théocational
Experts (“VE”) testimony and thBictionary of Occupational Title§ DOT”). ECFNo. 15-1,
18-19. Plaintiff relies on theourt’s holding inPearson v. Colvinwhich states that it is the
ALJ’s regonsibility to identify those conflictsld. at 1920. However, Plaintiff'sreliance on
Pearsonis misguided.In Pearson before the VE testified, the ALJ asked the VEdentify any
conflicts between the DOT and his testimomfearson v. Colvin810 F.3d 204, 205 (4th Cir.
2015). After the VE testified, the VE failed to identigny conflictsand the ALJ subsequently
failed to ask the VEo do so.Id. at 206. The main issue addressedPaarsorwaswhether the
ALJ ever received an adequaésponse as to whether there were conflicts between the DOT and
the VE’s testimonywith the court finding in that the ALJ did nad. at 20809.

In the instant case, the ALJ specifically asked the VE, after theestiied, ifhertestimony
was consignt with the DOT. R. 86. The VE replied that kestimony was consistent, with the
excepion of her additionalimitations including a “skstand option, use of a cane, absenteeism,
work breaks and offask behavior.”ld. The VE explained thathe basd her decision off of her
own experience, because the DOT doesspetificallyaddresghose limitations.ld. The ALJ
explained in her decision that she found the VE’s explanation toopempand accepted the
testimony. R. 45;see Chavis v. BerryhillNo. ADC-17-1123, 2018 WL 1033267, at *15 (D. Md.

Feb. 22, 2018[" As the record shows, the ALJ directly questioned the VE about the consistency
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of her testimony and the DOT and the VE provided a sufficient explanation nafeyder prior
relevant experience.”)Therefore, the Court finds no error in YE’s testimony.
V.  Conclusion
Based on the foregoing, the CoREVERSES andREM ANDS with instruction for the

ALJ to supply further consideration of the holdingMascioin the RFC assessment.

July 12, 2018 /s/

Charles B. Day
United States Magistrate Judge

CBD/gbdejm
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