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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BROCK STONE, et al., *
Plaintiffs, *
V. * CIVIL NO.: GLR-17-2459
DONALD J. TRUMP, et al., *
Defendants. *

*kkkkk

MEMORANDUM OPINION

On September 3, 2019, this matter was remanded to me “to ap@ipthone factors to
the categories of documents Pléfstseek in their motion toompel and permit Defendants to
argue that Plaintiffs should more narrowlyfide the categories of documents” (ECF 267 at p.
10). On September 18, 2019, the Court ordered sappital briefing with respect to the issues
upon remand. The parties hdited their supplemental brfie (ECF 276, 281, and 285). The
parties also filed a joint statusport at the request of the Co(ECF 298). There has been some
additional disclosure by Deferala (ECF 294) and the jointastis report more accurately
pinpoints the issues that remamndispute. | have reviewdde pleadings along with the
authorities cited by the parties. lHearing is necessary. Local Rule 105.6.

Backaground

The Court views the resolution of the remandsdes as a two-stg@pocess. First, are
the three categories of documents Plaintiffs moveompel sufficientlydefined to permit the
Court to apply the&€ipollone factors.Cipollone v. Liggett Group, Inc., 812 F.2d 1400 (& Cir.
1987). Defendants argue that Plaintiffs’ docutrrequests are overly broad, overly burdensome
and therefore no meaningfapplication of theCipollone factors will occur. Plaintiffs argue that

the three categories of documents requested aerreed from the privilege logs supplied to
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Plaintiffs by Defendants and Paiffs have made every effoid define the categories of
documents based upon the privilegg tisclosures. Plaintiffs algmwint out in their Reply that
Defendants in their Response have added infiloméghat provides addadnal descriptions not
previously contained in therivilege logs, making thegs a work in progress.

The parties describe the threeegptries that remain in dispute:

“As stated in Plaintiffs’ Motbn, the three categories of docemis Plaintiffs seek are
as follows:

(1) deliberative material®lating to the Presidenttwiginal July 2017 Tweets and
August 2017 Memorandum banning transtgrindividuals fron military service
[“Category 17;
(2) deliberative materials relating to theigities of the Department of Defense’s so-
called “panel of experts” and its workingogips tasked with devagbing a plan to study
and implement that dectsi [“Category 2”]; and
(3) deliberative materials relating to thedaetment of Defense’s Implementation Plan
and the President’s acceptance of thahh his March 23 nmeorandum including any
participation or interference in that preseby anti-transgender activists and lobbyist[s]
[“Category 37].
ECF 298. Defendants also represent that they pandiced documents to Plaintiffs in response
to the order in the related caseDue 2 v. Esper, No. 17-cv-1597 — CKK (D.D.C.)d. The
parties agree that the additional disclosure neked solely to Category 2 documents and that
Plaintiffs allege that the addnal disclosure still does not satisfy the Defendants’ burden of
production as to even the Categ@rdocuments. The disputes otiee supplementalisclosures
are captured in ECF 294 and ECF 296 as well.
Discussion
At the start, the Court gives no weightDefendants’ argument that the three categories
of documents are overly broad. Dedants have argued here a¥Karnoski v. Trump, 926 F.3d
1180 (9" Cir. 2019) that a more “granular” ajmaich is necessabefore applying th€ipollone

factors. After reviewing all thpleadings and exhibits, it is clei@ the Court that Defendants

already have knowledge of the documents toatprise each of éthree categorieSee, ECF



296-2 (Transcript of Proceedings, February 3, 20@@yernment counsel described in detail the
types of documents containedaach category and relied upon previlege log that according to
government counsel, containgdaited description of those doments. Unfortunately for
government counsel, Plaintiffs here as wellnathe Western Distriodbf Washington, have
convinced the Court that the Dafiants’ privilege logs woefully lacking and somewhat “fluid”
in its continually adaptive descriptis. ECF 285 at p. 10, 296-2 at pp. 19- 20.

The Court is also not persuaded by Defants’ argument that the production of the
requested documents and informationnsiuly burdensome. At the hearing<arnoski before
Judge Pechman on February 3, 2020, government counsel stated “We have privilege logs which
list every single document we’ve withheld ahé basis for withholding those documents. Then
we have the 218 requests for productions we’ve receisaxs all four cases (emphasis added).
Now, when we conducted our search in this casedid not say, all righconduct 218 separate
searches, one for each RegdesProduction, and then we haadlifferent bucket of documents
for each Request for Produmni. So, we did an extraordinigrbroad search. We picked 156
custodians. And basically anythitigpse custodians had that rethte transgender went into our
collection. And documents that veeresponsive and that we tlield as privilege, we noted
those on a privilege log.” ECF 296-2 at pp. 58-5% tard to support a defense of burdensome
when government counsel in the related casa@tadhe documents are not only available, but
also culled as to the governntisrposition on privilege. Therefer | find that the Plaintiffs’
categories are appropriately diset, Defendants have alreadgntified the documents as
categorized and the Court will apply tBgoollone factors to the categes as requested.

The Application of Cipollone

Before reaching an analysis of thisean light of the factors set forth @ipollone, it is

important to first revew the principles espoused by the Court.



“The courts have frequenthjited three interrelated reasons why some deliberative
agency communications should be shielftech disclosure. First|the deliberative
process privilege] serves to assure that subordinateis &ithagency will feel free
to provide the decisionmakwith their uninhibited opiions and recommendations
without fear of later hag subject to public dicule or criticism."Coastal Sates Gas
Corp. v. Department of Energy, 617 F.2d 854, 866 (D.C.Cir.1980). Second, the
privilege “protect[s] againgiremature disclosure ofqposed policies before they
have been finally formulated or adoptett” Third, the privilege “protect[s] against
confusing the issues and misleading fublic by dissemination of documents
suggesting reasons and rationales for a caafraetion which wer@ot in fact the
ultimate reasons for the agency's actiod.”

All three of these purposes look not to paiton of the documents but, rather, of
the deliberative process itsdfLRB v. Sears, Roebuck & Co., 421 U.S. 132, 151
(1975). It follows that each assertiontbé privilege must be checked against the
details of the deliberative process and the role of the documents to that
processSee Renegotiation Board v. Grumman Aircraft Engineering Corp., 421

U.S. 168 (1975). In part because the stilemd the government's interest varies
with each “deliberative process,” and besmathe privilege is only qualified, the
case law has developed incrementally andhages, inconsistently. As the Supreme
Court noted in an early case construing Freedom of Information Act, drawing
lines “between what may be withheld ambdat must be disclosed is not without
difficulties” since “the rule governing discovery in suditigation have remained
uncertain from the very bagiings of the Republic.’EPA v. Mink, 410 U.S. 73, 86
(2973). As Judge Friendly noted, tigsa “masterpiece of understatemehead
Industries Association v. OSHA, 610 F.2d 70, 82 (2d Cir.197%)ipollone at 2.

The takeaway from the language here is thiatthe deliberative jpcess itself that is
being protected, not the documewtsich are a byproduct of thatquess. Further, the privilege
covers opinions, it does not cover fatts.In application, it is nohow the opinion was formed
that is protected (the d&s). It is the generated opinion ifs@ he facts relied upon as well as the
facts regarding the process arg protected by the privileged. So by way of example, the
factual information provided tthe decisionmakers along with hdose facts came to exist and
how they were applied (absehe opinion itself) remaioutside the scope of the privilege. Did
the President tweet his ban mout factual support? Were thdraly no Generals or experts
consulted? Did the President give his owrafohing orders” or in this case, non-marching

orders to deny transgender see? What was relied upon and whats the true impetus of the



ultimate ban? These are critical areas that aggezt value in determining the outcome of these
constitutional challenges.

When a party to a separate lawsuit seeks agency materials, the validity of the
privilege “depends ... upon a balarg of the public interest inondisclosure wittthe need for
the information as evidencdd., citing, Dowd v. Calabrese, 101 F.R.D. 427, 431 (D.D.C.1984).
In Cipollone, the Fourth Circuit adopted the balancing te$tGE v. Warner, as follows:

In striking this balance, the common lafvdiscovery developed a number of factors

for the court to consider, including: (1)etlhelevance of the evidence to the lawsuit;

(2) the availability of alternative evidenoa the same matters; (3) the government's

role (if any) in the litigation, and (4) “thextent to which disclosure would hinder

frank and independent discussion melijjag contemplated policies and

decisions.’FTC v. Warner Communications, Inc., 742 F.2d 1156, 1161 (9th

Cir.1984). While the last fagt obviously requires a coeration of the policies

underlying the privilege, it does sapressly in the context afeighing the public

interest in nondisclosa of the particulamaterials at issuéd. at 2.

On remand, | will apply the four factors tockacategory of documents and elaborate where
possible. While Defendants alletieey have satisfied catega2ydisclosure, Plaintiffs contend
that there are still category 2 dooents being held by Defendants,| sall include them in this
analysis. Also of note, iKarnoski, the District Court stated d@h Defendants always have the
remedy of a protective order if there is a paitic document at issubat Defendants have a
good faith basis to seek protectidinis Court fully rejects the natn that Plaintiffs must seek
the disclosure of documents individually andaotordance with the ipilege log provided by
Defendants. Even the accuracy and dependabilitiyeoprivilege log remains in dispute due to
its fluid nature. That suggested approach to this Court as it wasKarthaski court appears to
simply be a delay tactic to keépe discovery process at bay.

As a preliminary matter, th€ourt adopts the fagtset forth in itd¢Memorandum Opinion

of August 14, 2018. The Court aladopts the reasoning set fomhts decision. The remaining

matter here is to apply thefmur factors to the three categgs of documents. This Opinion



serves to supplemetite August 14, 2018 Memorandum Opineanmd comply with the District
Court’s directive to apply th€ipollone factors to the discovery a&sue. The Court refers to
these documents collectively as category 1,23arThere is some detail available in the
pleadings that more specificalligfine the actual documents.this Opinion | have taken those
specific descriptions into consideration befier to them more simply by category.

(1) The Relevance of the Evidence to the Lawsuit

Parties may obtain discoverygagding any nonprivileged matttrat is relevant to any
party’s claim or defense and propional to the needs dhe case, conside the importance of
the issues at stake in the actittre amount in controversy, the past relative access to relevant
information, the parties’ resources, the importaotthe discovery in resolving the issues, and
whether the burden or expenselod proposed discovery outweighslikely benefit. Fed. R.
Civ. P. 26(b)(1). To be relevant, the infornoatimust relate to aaim or defense and be
proportional to the needs of the case.

The party resisting discovebears the burden of persuasiand not the party seeking
discovery.Santiago v. Southern Health Partners, 2016 WL 4435229 (M.D.N.C. 2016)
(unreported decision). Restorittge proportionality calculation tBule 26(b)(1) did not change
the existing responsibilities of the court ahd parties to consid@roportionality, and the
change does not place on the party seeking discovery the burdidregsang all proportional
considerations.”); see also id. (“Nor is tfgange intended to peitnthe opposing party to
refuse discovery simply by making a boilerplabgection that it is nioproportional.” Fed. R.

Civ. P. 26(b)(1) (Advisory comittee note, 2015 Amendment). tlme present case, Defendants
have not argued with any support that the requelsetvery is not proportional to the needs of
the case. Defendants in companion cases hatexlghat they have the requested discovery

within their control. After considering all thediars set forth in Rul26(b)(1), the Court finds



that as to all three categories, that Defendaate not met their burdexi persuasion that the
requested discovery is not proponiid to the needs of the case.

Category 1 Documents

In category 1, Plaintiffs sealeliberations regarding theiginal July, 2017 tweets and
the August 2017 Memorandum. In essence, Plairglfége the Presidenf the United States
actedsua sponte and unconstitutionally in announcing on ifter a ban on trasgender military
service. Plaintiffs allege this was doatesent the deliberative process,usang a flurry of activity
on the part of Secretary Mattingthe Department of Defense justify the President’s ban with
follow up deliberations. Fitsand in accordance witBipollone and the authorities cited therein,
the facts surrounding these eveaits not privileged and musé disclosed. The who, what,
when, where and how this Twitter announcenoaaurred along with the facts regarding
Secretary Mattis and the Departmef Defense’s actions andactions to the Twitter are not
protected by the deliberative process. Tdlevance of the cagery 1 information is
unquestionable. It goes not onlythe crux of Plaintiffs’ claim$ut also to the heart of the
Defense, as the Court understaitgdthat there were ongoing dedifations regarding transgender
military service and the impendir@garter policy prior to the Twitteflurry of July 2017. That
defense includes evidence of Secretary Madtisiden postponement of the Carter Policy going
into effect on July 12017, prior to the tweets.

With respect to any documents that weréart deliberative in nature and otherwise
privileged, those documents are just as relevemy would tend to pr@va claim or a defense
at the heart of thistigation. The documents requested in category 1 are relevant and therefore

meet the first requirement undeéipollone.



Category 2 Documents

The category 2 documents consist of delibeeatiaterials relating tthe activities of the
Department of Defense’s panelefperts and its working groupasked with developing a plan
to study and implement the decision to bamsgender service. €helevance of these
documents is blatantly obvious and the evidemoald tend to prove Rintiffs’ claims or
support the Defendants’tranale for the ban.

The Defendants have stated to the Courtttieyt have “[p]roduced to Plaintiffs here all
documents reviewed by the Panel of Expertsahcbmmunications to or from members of the
Panel of Experts from September 14, 2017 toddd.8, 2018, that were previously withheld
pursuant to the deliberative process priviledeCF 298 at pp. 2-3. Defendaritave continued to
withhold documents in Rintiff's category 2 (the workingroup documents) relying on the fact
that the Ninth Circuit granted a temporatgy pending review ddefendants’ mandamus
petition. Defendants have never challengedréievance of these category 2 documents.
Therefore, as to category 2 documents, theylaeened relevant and meet the first requirement
underCipollone.

Category 3 Documents

The documents requested in category 3 areithescas “deliberative materials relating to
the Department of Defense’s Ingphentation Plan and the Presidsrtceptance of that Plan in
his March 23 Memorandum including any participator interference wittthat process by anti-
gender activists and lobbyist€&€CF 298. It appears to the Cotlrat the Plaintfs here are
looking for any evidence that taide special interest groups yrfaave unduly influenced the
decision-making process resultimgthe transgender ban. In order to determine whether such
evidence exists, Plaintiffs are looking for what was ultimately relied upon by the President in

acceptance of the Plan. Again, wRéaintiffs seek is critical tproving their claims and if no



such influence was inserted into the deliberativeess, critical to the defense of these claims.
The information sought is relevant and therefoearfiffs have met theiburden as to the first
requirement oCipollone with respect to the category 3 documents.

(2) The Availability of Alternative Evidence

As to all three categories, no one has suggdsttte Court that there are alternate means
to gather the information requested. Plaintifé&not properly depose any witnesses until they
have reviewed the document disclosure. Ther@asources of alternate evidence in this case
since the government control$ @i the documents and the wisses related tihose documents.
As to all three categoriehie second requirement Gfpollone has been met.

(3) The Government’s Role in the Litigation

With respect to all three categories of doemts requested, the govarent controls the
information, has already acquired @il the information and is a p# to the litigation. Therefore
the government plays a necessary and importantrrobe litigation and the third requirement of
the Cipollone test has been met.

(4) The Chilling Effect of Disclosure

The fourth factor requires éhCourt apply a balancing teSwhile the last factor
obviously requires a consideratiohthe policies underlying the piigge, it does so expressly in
the context ofveighing the public interest in nalisclosure of the particat materials at issue”.
Cipollone at 2 (emphasis in the original). Defenttaargue that discture of any of the
documents would have a chillingfett on the deliberative procesbl any event disclosure of
all the deliberative documents would have a caiglleffect across all levels of officials at the
Department of Defense in futudeliberations”. ECF 281 at p. 34.i$lapproach of sheltering all
documents because the exposure of any oneasililt in the catastrophic disruption of the

deliberative process, is far-fetched. The positibBDefendants here is belied by their disclosure



already of many documents. As equally far-fetchatiésnotion that Plaintiffs are entitled to the
universe of documents regardlesghd# level of its origin and the why the privilege applies. The
privilege exists for a purpose —pootect the opinions expressedtlie process of deliberations
and to encourage full and frank discussion ofesday government officials. The privilege is
overcome when the public interéavors disclosure. Neither partyestitled to an all or none
result here.

The litigation here is very fact driven. @President of the UnileStates with no obvious
backdrop of the deliberative pregs, takes to social mediagionounce a change in policy that
drastically effected transgendgervice members and transgemgersons who intend to serve
their country. As stated beforthe “facts” of who, what, when, where and how this came about
are not protected under the privilege. The governmmerst disclose the farmation requested in
discovery.

Category 1 Documents

Whether there were deliberatiopeceding the July Twitter (fOTUS is a fact issue and
the public interest weighs in favor of disclosengy materials identifieds deliberative process
regarding the documents and informatioagading the July 2017 Tweets. The information
regarding pre-tweet deliberationscidtical to both sides of thigtigation. To prohibit disclosure
would not be in the interest of the public and there is no paatizatl showing that a significant
chilling effect would occur in fute deliberations. The balancing test as applied to the category 1
documents weighs ifavor of disclosure.

Category 2 Documents

With respect to category 2 dowents, the same analysis applies. Documents generated to
and from the panel of expertsdaits working groups are inextably intertwined with the

decision-making process or lackmiocess as Plaintiffs allegehe same dictates apply — facts
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are not protected under the prigée only opinions. It is oneitig for Defendants to allege a
chilling effect on future deliberatis, it is another to explain to the Court what the chilling effect
is and how it will hinder full and frank discuss®ohy government officials. It is also evident

from Defendants’ notice of production (ECF 2843t many of the documents have been
disclosed in accordance with the court’s decisiodaime Doe 2. ECF 294. The prior disclosure
and the lack of specificity in Defendants’ objeas weigh in favor ofull disclosure of the
category 2 documents. Nondisclosure of categaitgcuments does not serve the public interest.

Category 3 Documents

The category 3 documents relate to the Depent of Defense’snplementation plan
and the formation of the March 23, 2018 Memorandwxecuted by the Prieent. What really
seems to be at issue as stateviously is whether any special interest groups participated in or
interfered with the deliberative process in its final formation. The evidence relied upon in the
execution of the Memorandum is critical to betties. The fact that a prior administration had
adopted the Carter plan, which by all accountperly followed the deliberative process and did
not announce a change in military policy viaifer, and now that plan was abandoned on the
eve of its inception, begs the question of whyatTfwhy” may not only bdound in the category
1 and 2 documents but in the final formation, category 3 documents as well. This Court is not
judging the validity of any governmedecision, only the availdlty of discovery in this
specific litigation. The categorydcuments are just as criti@nd if there were outside
influences that were taken intonsideration, the Plaintiffseentitled to that information.

Of course and of necessity, there are cavedtse ordered disclosures. If Defendants
have specific and well-defad objections based upon fleeel at which the documents were
issued, or any othgood faith reasons as to specific documentdgfendants have the available

relief of protective orders. 1 @uld caution Defendants that tBeurt will be closely examining
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any requests for protective ordémdight of the dscussions between government counsel and the
court inKarnoski regarding persistent dgléactics by the garnment. | also took note in the
transcript the government counsel asked for clarification of each and every ordeKlyribeiki
court. Any disclosure can be made pursuatiécconfidentiality agreeemt between the parties.
There is also the remedy of regtiag a sealing ordédrom the Court and ihecessary pretrial
motionsin limine where applicable.

As predicted by Judge Russell of this Court,uénapplied the four faot test set forth in
Cipollone and the results here, afterigi@ing the factors compel dissure of categories 1,2 and
3 of documents consistent with thisi@ipn. The Motion to Compel is GRANTED.

A separate Order will follow.

Jlpid 2020 A~

Date ' A.David Copf)erthité Y
UnitedStatesMagistrateJudge
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