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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CARL E. A., JR,, *
*
Plaintiff, *
*

V. * Civil Case No.: RDB-17-3229
*
COMMISSIONER, *

SOCIAL SECURITY ADMINISTRATIONY, *

Defendant. *

AMENDED REPORT AND RECOMMENDATIONS

Pursuant to Standing Order 2014,-0fe above-captioned caseslmeen referred to me to
review the parties’ dispositive motions andntbake recommendations pursuant to 28 U.S.C. §
636(b)(1)(B) and Local Rule 301.5(b)(ix). [ECF | issued a Report and Recommendations on
September 7, 2018. [ECF 20]. On Octoli&; 2018, the Social Security Administration
(“SSA") filed an Objection to the Report aRcommendations. [ECF 23Judge Bennett then
recommitted the matter to me with instructiois consider the objection, including the new
arguments contained therein, and to make @mnges required. [ECF 25]. This Amended
Report and Recommendations supersedes fig;alr Report and Recommendations. | have
now considered the parties’oss-motions for summary judgmemtaintiff's Reply, the SSA’s
Objection to the Report and Recommendations, and Plaintiff's Response. [ECF 12, 18, 19, 23,
26]. 1 find that no hearing is necessargee Loc. R. 105.6 (D. Md. 2016). This Court must

uphold the decision of the Agendyit is supported bysubstantial evidence and if the Agency

! Currently, the position of Commissioner of the Social Security Administration is vacant, and most duties
are fulfilled by Nancy A. Berryhill, Deputy Comssioner for Operations, performing the duties and
functions not reserved to the Commissioner of Social Security.
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employed proper legal standardSee 42 U.S.C. § 405(g)Craig v. Chater, 76 F.3d 585, 589
(4th Cir. 1996). Under thatastdard, | recommend that Plaffi§ motion be denied, the SSA’s
motion be denied, and the caserbmanded pursuant to senterfour of 42 U.S.C. § 405(Q).

On January 31, 2013, Plaintiff applied for widaisensurance benefits. (Tr. 19-21). On
March 9, 2013, the SSA notified dntiff that, although he was tthed to monthly widower’s
benefits, he would not be paiddageise the amount of his benefitsilass than two-thirds of the
amount of his government pension. (Tr. 25-2dphon Plaintiff's request for reconsideration, the
SSA affirmed its initial determination on M 25, 2014. (Tr. 28-38). On June 17, 2016, a
hearing was held before an AdministrativenLdudge (“ALJ”). (Tr. 94-111). Following the
hearing, the ALJ issued an unfavorablecisien on September 12, 2016. (Tr. 9-14). The
Appeals Council denied Plaiffts request for furthe review, (Tr. 4-8) so the ALJ's 2016
decision constitutes the final, reviewable decision of the Agency.

As background, Plaintiff worked for the Depaent of the Navy r&d retired on May 3,
2001. (Tr. 110). Based on thernployment, he receivesgaoss monthly annuity of $4,595.00
from a government pension. (Tr. 82). Purguto a qualified domestic relations order
(“QDROQ") issued on December 5, 1989, Plaintiff'sweife, Carol A., is etitled to a share of
Plaintiffs monthly retirement income. (Tr51-77). Accordingly, the government pays
$1,428.12 to Carol A. each month, representing a sifdPéintiff's pensiorbenefits. (Tr. 82).
Plaintiff married Patricia R. oAugust 23, 2003. (Tr. 15). Patricia R. died in 2010. (Tr. 20).
Subsequently, Plaintiff applied for, and beea entitled to, monthly widower’s insurance
benefits. (Tr. 19-27). The Gawenent Pension Offset (“GPO”) grision of the Social Security
Act provides that the amount @h individual’s monthly SociaBecurity benefit “shall be

reduced (but not below zero) by an amount etmaWo-thirds of theamount of any monthly



periodic benefit payable to suaidividual for such month whicis based upon such individual’s
earnings while in the sape of the Federal Government any State (or pdiical subdivision
thereof... .)” 42 U.S.C. § 402(k)(5)(A).

The ALJ found that Plaintiff became entitledréxeive widower’s benefits in July 2012.
(Tr. 13). Despite this entitlement, the ALJ detmed that Plaintiff's receipt of a government
pension subject to the GPO prean required reduction of $iSocial Security widower’s
benefits. Id. To calculate the GPO amount, the ALdlirded the portion of Plaintiff's pension,
$1,428.12, that is paid to his-aife pursuant to the QDRQJeeming that portion a “court-
ordered allotment? (Tr. 14). The ALJ confirmed the SSA'’s calculation that two-thirds of
Plaintiff's full pension amount, including the court-ordered allotment, or $3,063.33, exceeded the
amount of his widower’s benefits, $2,084.30. (Tr. 13-14). Consequently, the ALJ found that no
widower’s benefits were payable to Plaintiff.r(13-14). Plaintiff's sole argument on appeal is
that the ALJ erred by wrongfullincluding, in the GPO amount,dlportion paido his ex-wife
pursuant to the QDRO.

Ultimately, my review of the ALJ’s decision t®nfined to whether substantial evidence,
in the record as it was revied by the ALJ, supports theedsion and whether correct legal
standards were appliedRichardson v. Perales, 402 U.S. 389, 390, 404 (1971). The deferential

standard of review appld to the agency’s findings of fadbes not apply toanclusions of law

2 The term “allotment” is found in the SSA’s Program Operations Manual System (“POMS”) GN
02608.400.C.1, which explains the application of the GPO by “determin[ing] the gross monthly amount
payable before any deductions for: health insurapegroll taxes; allotments; or bonds.” Allotment,
however, is not defined in POMS or in the ALJ’sraph, and the ALJ does not expressly cite to POMS.
Without knowing what standard the ALJ intendedafgply, | cannot review the conclusion that the
portion paid to Carol A. constituted an allotment.
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or the application of legal standards procedural rules by the agencWiggins v. Schweiker,
679 F.2d 1387 (11th Cir. 1982).

Plaintiff's case turns solely on the questminwhether the ALJ applied the correct legal
standards in determining the amount of hisSOGPThe GPO provision requires reduction of a
Social Security benefit by two-thirds of the ambof any monthly periad benefit “payable to”
an individual based upon “soicindividual’s earnings while in the service of the Federal
Government... .” 42 U.S.C. 8§ 402(k)(5)(A); 20 C.F.R § 404.408a.

The ALJ determined that Plaintiff's full pension amount, $4,595.00, included the
“portion of his pension that goes to his exavifinder a court-ordered allotment.” (Tr. 14).
Plaintiff argues that the portion bis pension that goes to his-eife is not “payable to” him,
because it is paid directly tois ex-wife and he does not “recelvit. (Tr. 104). The ALJ
rejected Plaintiff's interpretation of the wortleceived,” and found #t Plaintiff's “earned
benefit is ‘received’ by him and then per a couderrpart is paid to his ex-wife.” (Tr. 14).
Importantly, the ALJ framed the issue as “hing[iong][the] interpretation of the word ‘received’
in [the GPO provision,] 42 U.S.@02(k)(5)(A).”). (Tr.14). However, the word “received” is
not found in the relevant portion of the GPO statiiee 42 U.S.C. 8§ 402(k)(5)(A). Instead, the
word “receive” is found in the SSA regulatigefining a “pension” asany monthly periodic
benefit (or equivalent) you recewvthat is based on your Feder8tate, or local government

employment.” 20 C.F.R § 404.408a(a)(1)(i). Whie ALJ may have intended to refer to this

3 Purported statutory restrictions on judiciaviesv will not be found absent clear and convincing
evidence of legislative intentSee Lindahl v. Office of Personnel Management, 470 U.S. 768 (1985)
(holding that the Civil Service Retirement Act balrenly judicial review of factual determinations
regarding disability and not review afleged errors of law and procedur The deferential standard set
forth in 42 U.S.C. 8§ 405(g) provides only thamdings “as to any fact, if supported by substantial
evidence, shall be conclusive...” and suggests no liomitgudicial review of the application of law and
procedure by the agency.



regulation rather than the statute, the ALJ did prolvide any explanatioaf this regulation in
his analysis, and did not citeyacase law or other authority smpport his interpretation. (Tr.
12-14). Indeed, the ALJ never discussed hosv@PO provision is applied, using the standard
of “an amount equal to two-this of the amount of any monthberiodic benefit payable to such
individual...” 42 U.S.C. § 402(k)(5)(A). Detp finding that the $1,428.1i8 question “goes to
[Plaintiff's] ex-wife under a court-ordered allotngrhe does not reconcile this finding with the
statute’s requirement that the amounphgable to Plaintiff. See (Tr. 14).

On appeal, the SSA now argues that “it is cteat [Plaintiff and his ex-wife] negotiated
and agreed on the pension allocation to” hisméfe based on their Voluntary Separation and
Property Settlement Agreement (the “Settlementeagrent”). [ECF 23 at 2]; (Tr. 59-77). As a
result, the SSA contends, thentee monthly amount of $4,595.00 isyadle to Plaintiff, but he
has chosen to assign a portion of the pension payments to ... his former wife.” [ECF 23 at 3].
This argument, focusing on the voluntary naturéhefallocation, blatantly contradicts the ALJ's
finding that the $1,428.12 “goes to [Plaintiff's] exfevunder a court-orderedlotment” and that
“a court has ordered [the $1,428.12] takkeom the claimant and given his ex-wife.” (Tr. 14).

The analysis provided by the ALJ in the amst case falls short of explaining why the
$1,428.12 paid to Plaintiff's ex-wife should beclided in the calculaih of Plaintiff's GPO
amount. The QDRO “order[s]” the Office of Penmiel Management to “make payments directly
to [Carol Al] if, as, and when [Plaintiff's] retingent benefits become payable to him” and that
“the former spouse, [Carol A.], ... shall receivigyfipercent of the marital portion of [Plaintiff's]
federal civil service retirement benefits.” (#09-50). In addition, the QDRO denotes Plaintiff’s
ex-wife as an “alternate payee” asiates that “[b]enefits will bpaid from the plan from which

benefits are assigned...to the ati@te payee, [Carol A.], undére following formula: [b]enefit



= number of years married while in program/nuntifeyears in program %0%.” (Tr. 55). The
QDRO further states that the “plan will pay betsefo the alternate payee for as long as the
participant receives benefitmder the plan or until the alternate payee’s dedi.”

The Court notes that great deference musgiken to an agency’s interpretation of a
statute that it is entrusted to administe€hevron U.SA., Inc. v. Natural Resources Defense
Council, 467 U.S. 837, 104 S. Ct. 2778, 81 L.Ed.2d ©9984). In this case, however, a
completeChevron analysis is unnecessary, because théd fsiled to provide any interpretation
of the governing statute, namely the GPO providid®ee 42 U.S.C. § 402(k)(5)(A). The ALJ
did not explain whether the $1,428.12 owedPlaintiff's ex-wife urder the QDRO and the
Separation Agreement, is “payable toamliff, as required by the statut&ee id. Instead, the
ALJ asserted an unsupported interpretationthef word “received,” and cited to the GPO
provision, which does not use that wérd(Tr. 14). Accordingly, the ALJ did not apply the
correct legal standards tietermine that Plaintiff's Social Security widower’s benefits should be
reduced pursuant to section 4K2%)(A). | therefore recommend remanth so recommending,
| express no opinion as to whethbe ALJ’'s ultimate conclusion that Plaintiff’'s Social Security

widower’s benefits should heduced is correct.

4 Even under theChevron two-step analysis, the ALJ's opinion cannot be sustained because, by
misquoting 42 U.S.C. § 402(k)(5)(A), the ALJ does offer a reasoned interpretation of the statute, let
alone a “permissible construction” of itSee Chevron, 467 U.S. at 843, 104 S. Ct. at 2782 (“[l]f the
statute is silent or ambiguous with respect to theipessue, the question for the court is whether the
agency'’s answer is based on a permissible construction of the statute.”).

® lronically, the ALJ rejected “the claimant’s inpeetation of the word ‘received,” because “[tlhe
claimant has offered no case law or other authority ppeu of his interpretatioh. (Tr. 14). However,

the ALJ likewise offered no case law or other authority to support his own interpretation. The only non-
record cite in the ALJ’s entire analysis is the erousecite to 42 U.S.C. § 402(k)(5)(A) for a word it does

not contain in the relevant portion.



CONCLUSION

For the reasons set forth above, | retipddg recommend that the Court DENY
Plaintiff's Motion for Summandudgment, [ECF 12], DENY Defedant’'s Motion for Summary
Judgment, [ECF 18], and REMAND the casethe Commissioner under sentence four of 42
U.S.C. 8 405(g) for further proceedingsaocordance with this Report and Recommendations;
and order the Clerk to CLOSE this case.

Any objections to this Report and Recommeimiegs must be served and filed within
fourteen (14) days, pursuant to Federal RofeCivil Procedure 72(b)(2) and Local Rule
301.5(b).

NOTICE TO PARTIES

Failure to file written objections tothe proposed findings, conclusions, and
recommendations of the Magistrakedge contained in the foregoirgport withinfourteen (14)
days after being served with apy of this report may result ithe waiver of any right to de
novo review of the determinations containedtlire report, and suchifare shall bar you from
challenging on appeal the findingad conclusions accepted and adopted by the District Judge,

except upon grounds pfain error.

Dated: November 29, 2018 /sl

Stephanie A. Gallagher
United States Magistrate Judge




