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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NICOLE WALLACE, et al,
V. Civil No. CCB-17-3718

STEPHEN T. MOYERet al.

L

* * * * * * * * * * * * *

MEMORANDUM

Plaintiffs Nicole Wallace and Daquan W&k filed a fourteen-count complaint against
defendants Stephen T. Moyer,tBeJohnson, Tamara Patterson, Jackens Rene, Ericka N. Shird,
and Lisa Portee, alleging violations of the Lh8d Maryland constitutiorss well as various tort
claims. (2d Am. Compl., ECF 82). Moyer is therm@r Secretary of Malgnd’s Department of
Public Safety and Correctional Services (“DFS);Johnson is the former warden of the
Baltimore City Detention Center (“BCDC”), and Patterson, Rene, Shird, and Portee are former
BCDC correctional officers. The defendants filesh@tion to dismiss or, in the alternative, for
summary judgment. (Mot., ECF 89)he motion has been fullyibfed and no oral argument is
necessary. For the reasons explained below, themwill be granted in part and denied in part.

BACKGROUND'?

The following facts are taken from the $ad Amended Complaint. On September 3,

2014, Daquan Wallace was committed to BCD&dpeg trial on nonviolent criminal charges.
(2d Am. Compl. 1 164). His bail was se®d5,000, which he could not afford to palg. (1 2,
42). Within one week of his commitment, M¥.allace complained to BCDC officials and the

offices of Johnson and Moyer that he was beingtadyfor rape and fightsue to his refusal to

join the Black Guerilla Family (“BGF”) gangld. 1 25). An infirmary report dated six days after

! The parties have a lengthy history. The court recites the minimum facts necessary to resolve the motion.
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Mr. Wallace was committed notes that he regabtfight/rape” and was provided with HIV
education. Id. 1 26).

Mr. Wallace informed his mother, Nicole e, that he had been the victim of
frequent, violent attacks by gang members and that he feared tdeh{2d Am. Compl. 11 27,
29). During a visit to BCDC in October 2014, M&allace observed bruising on Mr. Wallace’s
face, but Mr. Wallace refused to discuswith her due to fears for his safetid.( 36). Ms.
Wallace began calling BCDC to advisdiatls of the threats to her somd({ 30). Ms. Wallace
spoke with BCDC staff on at least six occasiamf®rming them that MrWallace was in danger
due to his refusal to join BG&nd asking them to take measures to protect Mr. Wallate] (
32). On or about November 5, 2014, Ms. Wallgoeks with correctionabfficer Patterson, told
Patterson about the death threats against Miadéa and asked that Mr. Wallace be moved to
protective custodyld. 11 35, 15). On or about Noveml!&r2014, Ms. Wallace spoke with
Warden Johnson, told Johnson about the deatatthagainst Mr. Wallace, and asked that Mr.
Wallace be moved to protective custody. § 35). On or about November 19, 2014, Ms.
Wallace again spoke with Patterson; Patterson adedlged injury to Mr. Wallace’s eye, stated
she was concerned for his sgfetnd indicated that he woubd moved to protective custody.
(Id.). Mr. Wallace, however, was nevwaoved to protective custodyd( T 37).

On December 2, 2014, Mr. Wallace was agdiacked by other BCDC inmates. (2d Am.
Compl. 11 38—-39). He sustained bruising to acefand left eye, a laceration to his lower lip,
and a left shoulder abrasiomnd.(f 38). Later that day, Mr. Wate was transported to the
Baltimore City Courthouse for a pretrial conferende. { 40). During transport, Mr. Wallace
was again attacked by other inmatég. { 41). At the hearing, Mr. Wallace was bleeding from

one eye and his other eye was swollen shaitf[(44). Mr. Wallace’s attoey argued for bail



reduction so that Ms. Wallace could post laatl protect her son from further haradl. @ 42).
The presiding judge decka to review bail.lfl. T 45).

At approximately 6 p.m. on Decemii&r2014, Mr. Wallace reported to several
correctional officers that he had been hithie eye, was having trouble seeing, and needed
medical treatment. (2d Am. Compl. T 46). Ldteat night, Ms. Wallace again contacted BCDC
officials to express concern about her son’s welfaoting her belief that Mr. Wallace was being
subjected to assaults whiletime presence of BCDC staffd({ 47). For the next two weeks,
Ms. Wallace spoke with her seeveral times; each time thgyoke, Mr. Wallace indicated that
there were too many people presnthim to discuss his safetyd( § 49).

Throughout most of his detention at BCPMr. Wallace was assigned to the Jail
Industries (“JI”) buiding. (2d Am. Compl. { 50). iended to hold nonviolent offenders and
inmates with lower security classifications, as compared with the more dangerous Men’s
Detention Center (“MDC”).1¢. 11 52, 69). The JlI buildingad open dormitory housing, and
each dormitory was supereis by two officers.Ifl. 11 66, 67). MDC, by contrast, contained
“more private cells,” and each tier was supervised by one offidef] £8).

On the morning of Decemb&B, 2014, correctional officer Remerked the “A Shift” at
JI and interacted with Mr. Wlalce. (2d Am. Compl. 1 53). During A Shift, Patterson falsely
claimed that a correctional officevorking in the JI building lhcomplained about Mr. Wallace
being disrespectful and insubordinate and #mf result, Mr. Wallace should be transferred.
(Id. 11 54-55). Patterson directeatrectional officer Portee to ngplete paperwork to have Mr.
Wallace transferred, citing false allegations tWat Wallace was extorting other inmatelsl. (T1
57-59, 61).

After working the A Shift in the JI buildindRene was scheduled to work the B Shift in



the G-Section of MDC. (2d Am. @apl. { 72). Correctional officer Shird had worked the A Shift
in G-Section on December 18, 2014, but on thatadsy worked overtime hours and overlapped
with Rene on B Shift.I¢. { 73). During B Shift, Rene acceptbeé transfer of Mr. Wallace from
the J-Section of the JI building to the G-Sewtof MDC, despite theatt that the transfer
paperwork did not contain the shift commandeppraval or a traffic offier’s signature, which
are required for a valid transfeld (1 51, 74-78, 80). Rene signdtlam the deficient transfer
form and placed Mr. Wallace incell with his handcuffs still onld. T 85). Immediately
thereafter, Mr. Wallace’s new cellmate was ordevat of the cell by Rene and told to leave
early for dinner.Id. 1 86). Five to ten minas later, the rest of G-Section was released for
dinner, but Rene did not allow Mr. Wallace to dd. {1 86—87). Instead, Rene held Mr.
Wallace back with the innt@s in cells 3, 47, and 48, who were BGF memb&ds{{] 87, 121).

It was against BCDC policy to allow inmatisstay back from diner unless medically
authorized, which none of these inmates wede (90, 91).

While the rest of G-Section tier was at dinriRene released thenmates from cells 3, 47,
and 48. (2d Am. Compl. 1 92). Re either personally open&tt. Wallace’s cell or gave the
keys to Shird to open. (Id. 11 92, 93). The itesdrom cells 3, 47, and 48 then entered Mr.
Wallace’s cell, beat him severebnd attempted to rape hinbd (Y 97). Rene and Shird were
present on the tier anditwessed the attackd( 19 97-98, 102, 118).

Rene later submitted a false report that Wallace went to dinnghat evening. (2d Am.
Compl. 11 99, 122-24, 126). Rene also reportedithée the other G-Sdion inmates were at
dinner, he twice completed “rounds,” which invethwalking from cell to cell and making sure
that all the cells were securéd.(f 100). Within minutes of whelRene claims to have completed

a round, marking Mr. Wallace’s cels vacant and secured, the otGeSection inmates returned



from dinner. [d.  103). Rene locked tlwemates of cell8, 47, and 48 back in their cell$d (1
108). Upon returning from dinner, Mr. Wallace'slimate found Mr. Wallace unresponsive in
his bunk and immediately notified Renkl. (] 106). Rene did ndimely call for medical
assistanceld. 1 127). Eventually, the BCDC Medical Unit responded to treat Mr. Wallace for
multiple head woundsld. 1 109). Due to the severity of MNallace’s injuries, EMS personnel
were called to the scene, and Mr. Wallace was taken to the hoddit§l141-42).

As a result of the attack, Mr. Wallace suséai a traumatic brain injury and a fracture to
his inner eye socket, along with various otherrief (2d Am. Compl. { 143). He remained in a
comatose vegetative state for hgane month after the attackd( { 144). While in treatment,
Mr. Wallace experienced bed sores, pneumanteacheostomy tulfer ventilation, and a
feeding tube.Ifl. § 160). As of the filing of the Compta, Wallace’s feeding and tracheostomy
tubes had been removed, butwes unable to talk, walk, or writeemained on a ventilator; was
confined to a chair; requireg#t-hour care; and underwentensive daily therapy. (Id. 1 145,
160).

Several months later, on April 25, 2015tBCDC warden Johnson was approached by
a former BCDC inmate. (2d Am. Compl. T 130) eTihmate refused to give his name but was
later identifiedas Lloyd Noonan.Id. 11 130, 136). Noonan askexhdson “if they ever found
out who killed the young boy on G-Section[]ir@mber,” and indicated he was there when it
happened.Id. 1 130). Noonan said that BGF membergatlihe, Meatball, and D-Nice beat him
up and put him back in his bed” and that “O&heraton was on the section and allowed these

assaults and robberies to occutd.).

The Wallaces’ Second Amended Compiasserts fourteen counts against the



defendants: violations of Fdeenth Amendment due proces® (@t I); violations of various
rights under the Fourth and Feeenth Amendments (Count Il); ldeerate indifference to harm
in violation of the Eighth Amedment (Count Ill); conspiracy taterfere with civil rights in
violation of 42 U.S.C. § 1985 and 8§ 1986 (Countahd V); retaliation in violation of the First
Amendment (Count VI); violations of dueqmess under Articles 24 and 26 of the Maryland
Declaration of Rights (Count VlIeliberate indifference to harm wolation of Articles 16 and
25 of the Maryland Declaration of Rights (Couritl){ retaliation in violation of Article 40 of
the Maryland Declaration of Bints (Count IX); negligence (CouX); gross negligence (Count
XI); common law civil conspiracy (Count Xll)ntentional infliction of emotional distress
(Count XlII); and assault (Count XIV).

The Wallaces appear to asseou@ts I, II, III, VII, VIII, X, XII, Xlll and XIV against all
defendants, but assert Counts IV, V, VI, IXdaX| against only Patterson, Rene, Shird, and
Portee (the “officer defendants?).

STANDARD OF REVIEW

To survive a motion to dismiss for failure to state a claim under Federal Rule of Civil
Procedure 12(b)(6), the factual allegations ocbmplaint “must be enolgto raise a right to
relief above the speculative level on the assumption that all the allegations in the complaint are
true (even if doubtful in fact).Bell Atlantic Corp. v. Twomb)J\650 U.S. 544, 555 (2007)
(citations omitted). “Tesatisfy this standard, a plaintiff neadt ‘forecast’ evidence sufficient to
prove the elements of the clairlowever, the complaint must allege sufficient facts to establish
those elementsWalters v. McMaher684 F.3d 435, 439 (4th Cir. 2012) (citation omitted).

“Thus, while a plaintiff does not need to demoatgtrin a complaint that the right to relief is

2 Throughout the Second Amended Complaint, thatkes refer to Moyer and Johnson as the “Defendant
Administrators.”



‘probable,’ the complaint must advance the plfistclaim ‘across thdine from conceivable to
plausible.”ld. (quotingTwombly 550 U.S. at 570). Additionally, although courts “must view
the facts alleged in the light most favoratdehe plaintiff,” they “will not accept ‘legal
conclusions couched as factsunwarranted inferences, unreasonable conclusions, or
arguments™ in deciding whether a ca®uld survive a ntmn to dismissU.S. ex rel. Nathan
v. Takeda Pharm. North Am., InG07 F.3d 451, 455 (4th Cir. 2013) (quotivMgg More Dogs,
LLC v. Cozart680 F.3d 359, 365 (4th Cir. 2012)).
ANALYSIS

Conversion of the motion to dismiss to one for summary judgment

The defendants argue that they are eudtittesummary judgment on certain claims
against them. The Wallaces counter thatsiary judgment is premature. The Wallaces
acknowledge that discovehas been conducted in arglel state court actiohbut note that the
state court case involves “different parties, different claims, and diffdeanages.” (Opp’n at
27, ECF 89). The Wallaces asdbdt additional discovery ithis matter is “absolutely
necessary.’lfl.). As conversion of a motion to disssito one for summajudgment “is not
appropriate when the parties have not hadmportunity to conduct essonable discoveryZak
v. Chelsea Therapeutics Int'l, LidZ80 F.3d 597, 606 (4th Cir. 2015), the court will not review
the Wallaces’ claims under the sumgnardgment standard at this time.

The court notes that the defendants attach to their motion depositions taken as part of the
state court case. The defendants rely heawilthese depositions their arguments. Although
the court will review the Wallaces’ claims under the motion to dismiss standard, the court is not

precluded from considering the depositions. “Sldaration of a document attached to a motion

3 The parallel state court action is Baltimore City Circuit Court Case No. 24-C-17-006410.
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to dismiss [] is permitted [] wan the document is integraland explicitly relied on in the
complaint, and when the plaintiffs do not challenge the document’s authentsagzak, 780
F.3d at 606—07 (citation, quotation marks, and bracietitted). Here, the depositions of Rene,
Portee, Patterson, Shird, and Johraanintegral to and expitty relied on in the Second
Amended Complaint. Throughout the complaihg Wallaces describe things that the
defendants have “admitted,” @med,” or “testified” to. $ee, e.g 2d Am. Compl. 11 54, 59, 63,
79, 84). These appear to be referencesdaasthte court depositions. Indeed, the Wallaces
acknowledge that they relied upon the state coynbsigons to support theaims in the Second
Amended Complaint, (Opp’n at 27), and attacth&ir Opposition the sanmepositions attached
to the defendants’ motion. Accordingly, the court will consider the state court depositions of
Rene, Portee, Patterson, Shird, and Johnsotiig on the motion to dmiss. Any additional
evidence extrinsic to the Second Ameth@omplaint will not be considered.
Il. Claims against Moyer

The Wallaces bring claims against Moyer onhis official capacit. Indeed, the parties
agree that Moyer was not DPSCS Secretarp@ecember 18, 2014, nor is tiee current DPSCS
Secretary’. Moreover, the Wallaces have indicated that the claims against Moyer are brought
pursuant to Federal Rule Givil Procedure 25(d)seeOpp’n at 51 n.6), which applies only to
official capacity suitsseeFed. R. Civ. P. 25(d) (“An action does not abate when a public officer
who is a party in an official capacity. . ceases to hold office Wanthe action is pending. The
officer’'s successor is automatically substituted @sirty.”) (emphasis added). Official capacity

suits “generally represent only another way eigpling an action against an entity of which an

4 According to the DPSCS website, Robert L. Green has occupied the office of Secretary since May 13,
2019.SeeDPSCS Home Paggitps://msa.maryland.gov/msa/mdnual/22dpscs/html/msal8110.hifhalst visited
March 25, 2020).




officer is an agent.Kentucky v. Graham#73 U.S. 159, 165 (1985) (citation omitted). As “a suit
against a state official in his ber official capacity . . . iso different from a suit against the
State itself,"Will v. Michigan Dep't of State Policd91 U.S. 58, 71 (1989) (citirgraham 473
U.S. at 165-66), the court will construe tharmakwagainst Moyer (Counts I-lll, VII-VIII, X,
XII-XIV) as claims against the state of M&agd and, as explained below, will dismiss the
claims.

The Wallaces’ federal cotitsitional claims against Moyer are brought pursuant to 42
U.S.C. § 1983, which provides that any “perswitio, “under color” of state law, violates
another’s constitutional rights, “shall be liable to the party injurBde42 U.S.C. § 1983. The
Supreme Court has held, however, that “neith®tade nor its officials acting in their official
capacities are ‘persg’ under 8 1983.5eeWill, 491 U.S. at 71. The federal constitutional
claims (Counts I-lll) thus will be dismissed.

The Wallaces’ state law claims againstyér must also bdismissed. While the
Maryland Tort Claims Act (“MTCA”) providea limited waiver oMaryland’s sovereign
immunity for tort claims (including constitutional tortsgeMd. Code Ann., State Gov't § 12-
104;Lee v. Cling384 Md. 245, 255 (2004), that waiveredaot apply to claims based on
tortious acts or omissiortd state personnel “made withalice or gross negligenceséeMd.
Code Ann., Cts. & Jud. Proc. 8822(a)(4)(ii). As the claimagainst Moyer are essentially
claims against Maryland premised on the actmiritbe other defendantiese claims are only
cognizable if the alleged actions were madtbout malice or gross negligence. In the Second
Amended Complaint, however, the Wallaceplieitly allege that the defendants acteith
malice or gross negligencBeePart IX.A,infra. Accordingly, Moyer ismmune from suit on the

state law claims, and Counts VII-VIII, X, aidl—-XIV will be dismissed as to Moyer.



[I. Failure to protect claims (Counts | and VII)

While Counts | and VII appe#&o contain vague and expansiallegations of federal and
state constitutional violationssde2d Am. Compl. 11 196, 252he defendants more simply
characterize these counts d@saarteenth Amendment failure pootect claim (Count I) and a
failure to protect claim brought uadArticles 24 and 26 of the Maryland Declaration of Rights
(Count VII), (Mot. at 5-6). This characterizatiorakes sense. The Supreme Court has held that
“when an aspect of pretrial deteon that is not alleged to vile any express guarantee of the
Constitution is challenged,” thanly cognizable Fourteenth Amément due process claim is a
challenge to “conditions or restriohs of pretrial detention that . . . amount to punishment of the
detainee.’SeeBell v. Wolfish441 U.S. 520, 534-36 (1979) (“[tder the Due Process Clause, a
detainee may not be punished ptman adjudication of guilt in accordance with due process of
law.”).> A government official’s detierate indifference to a pregtidetainee’s s@us medical
needs amounts to unconstitutional “punishmeBéglcher v. Oliver898 F.2d 32, 34 (4th Cir.
1990), as does “a prison officiakieliberate indifference to a suéstial risk of serious harm,”
(i.e., failure to protectlsee Brown v. Harris240 F.3d 383, 388 (4th Cir. 2001) (internal
quotation marks omitted)Here, the Wallaces allege thhe defendants knew about serious
risks to Mr. Wallace’s safety andt minimum, failed to protect im from those risks. The court
thus agrees with the defendantkaracterization of Counts | aidll as “failure to protect”

claims. In any event, the Wallaces do appear to contest this characterizati@edOpp’'n at

5 While theWolfishCourt observed that a pretridetainee’s due process chafie might also involve “his
understandable desire to be as comfortable as possible during his confin&vufiglj 441 U.S. at 534, the Court
held that such a desire “simply does not rise to the level of those fundamental liberty inteoésts& by
substantive due procesd.

6 In Brown, the Fourth Circuit applied the Supreme Court’s analydimaimer v. Brennan511 U.S. 825
(1994), an Eighth Amendment failure to protect case,fcetrial detainee’s Fourteenth Amendment failure to
protect claimSee240 F.3d at 388—90. In so doing, the Fourth Circuit notetititie “deliberate indifference”
standard under either the Eighth or Fourteenth Amendments is theldaat388.
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38-42)7

A pretrial detainee’s Fourteenth Amendméziliure to protect claim is analyzed under
the two-pronged inquy set forth inFarmer v. Brennan511 U.S. 825 (1994%ee Brown240
F.3d at 388—-90 (applyingarmerto a pretrial detainee’s failure to protect claiking-Fields v.
Leggett No. CIV.A. ELH-11-1491, 2014 WL 6949609, %0 (D. Md. Feb. 19, 2014) (sanmf®).
First, a pretrial detainee must show thatis being detained under conditions posing a
“substantial risk” of “objectivel, sufficiently serious” harmBrown 240 F.3d at 389 (citations
omitted). Second, the detainee must showttif@atgovernment officiahcted with “deliberate
indifference.”ld. (citations omitted). “Deliberate irffierence” is a subjective standard; it
requires that the official knewf the general risk and actedreasonably in response told.

(citations omitted§.

7 Based on the language of the Second Amended Complaint alone, it is difficult fouthi® ammprehend
the exact scope of the claims alleged in Counts | andddilint I, for example, contains the following “claim”:
Defendants deprived Plaintiff of his Constitenal rights under the Fourteenth Amendment,
including but not limited to:
a. freedom from imprisonment and seizurdrekhold, liberty and privilege without due
process, and without judgment of his peers;
b. freedom from the deprivation of libertyitihout due process of the law, and without
the judgment of his peers;
c. freedom from the abuse of power by lamforcement and correctional officers;
d. freedom from summary punishment; and
e. freedom from prison officials’ and employ@ealeliberate indifference to the health
and safety of inmates and deliberate indifference to serious assaults by other inmates.
(2d Am. Compl. 1 196). The Wallacksther allege in Count | that the defendants’ actions infringeéhter, alia,
Mr. Wallace’s “protected propsgrand liberty interest in his freedom, laisility to exercise his free will and domain
over his person, his ability to be free from unlawfud amwelcome abuse and attack by prison employees and
administrators, and his ability to practice his chosen profession and earn a living thédel§y?’98). Count VII
contains similar language; the onlgat difference betweendtCounts is the constitutional provision under which
each is brought.
While the court here is able to rain later representations by plaintiffs’ counsel to decipher the meaning of
these Counts, the court firmly discourages this type of pleading in the future.
8 Unpublished opinions are cited for the soundness of their reasoning, not any precedential value.
9 The Wallaces argue that the Sepe Court dispensed with the sulbige component of the failure to
protect inquiry inKingsley v. Hendricksqri35 S. Ct. 2466 (2015). (Opp’n at 39-40). The court is not persuaded. At
issue inKingsleywas the appropriate standard for a pretrial det&meeessive force claim, not a failure to protect
claim. Seed. at 2473. Moreover, at leastenourt in this district has declined to extend the holdirgrgsleyto
claims of deliberate indifference tesarious medical need, noting that “neither this Court nor the Fourth Circuit has
appliedKingsleyto a pretrial detainee’s claim ilure to protect or deliberatedifference to a serious medical
need, where there are no allegationfoofe applied by the defendantS&ePerry v. BarnesNo. CV PWG-16-705,
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The court will also analyze the Wallacesitst constitutional failure to protect claim
(Count VII) using thé=armerframework. Article 24 of the Maryland Declaration of Rights
provides to pretrial detaineasleast as much due processtection as the Fourteenth
AmendmentSmith v. Bortnerl93 Md. App. 534, 553 (2010) (citingpshko v. Haining398
Md. 404, 443—-44 (2007)), and “Supreme Court imetigtions of the Fourteenth Amendment
function as authority for intpretation of Article 24, Pitsenberger v. Pitsenbergez87 Md. 20,
27 (1980) (citations omittedy.

The defendants argue that the Wallac@snot meet the second prong of aemer
inquiry and that, consequently, Counts | andist be dismissed. €kcourt will address the
claims against each defendant in turn.

A. Rene

The defendants argue that Rene did not aitt deliberate indiffererebecause (1) he did
not know Mr. Wallace was in dger until the assautin December 18, 2014, (Mot. at 18), and
(2) once halid suspect Mr. Wallace may be in dangerabted reasonably to avert the hariah, (
at 19). In so arguing, the defemdisirecite a version of the events on December 18, 2014, that
differs substantially frm the allegations of the Second Amded Complaint. Relying on Rene’s
state court deposition, the defendants asisatton December 18, 2014, Mr. Wallace went to

dinner with the rest of his tier and was assalbafter he and the other G-Section inmates

returned. (Mot. at 17-18). Acading to the defendants, onBene realized there was a

2019 WL 1040545, at *3 n.3 (D. Md. Mar. 5, 2018cordMays v. SprinkleNo. 7:18CV00102, 2019 WL
3848948, at *1 (W.D. Va. Aug. 12019). The court will thus tre#tingsleyas limited to its terms and assume that
Farmer still provides the appropriate framework for analyZtiogrteenth Amendment failure to protect claims.

10 While Article 24 may, in some cases, offieoreprotection than the due prosedause of the Fourteenth
AmendmentseeKoshkg 398 Md. at 443-44 & n.22, the Wallaces offerexamples where Mgand courts have
held that a pretrial detainee’s state constitutional rightisigncontext exceed those guaranteed by the Fourteenth
Amendment. Accordingly, the court wilssume that a pretrial detainee’s rights under Article 24 are coextensive
with those under the Fourteenth Amendment.
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disturbance near Mr. Wallace’slicéne called for assistance froother officers. (Mot. at 18).
Based on this version of events, the defendants dingiti¢he Wallaces faib state a failure to
protect claim against Rendéd(at 19).

On a motion to dismiss, however, the court assg the sufficiency adhe plaintiffs'—not
the defendants’—version of event$e Wallaces allege that Re(1) accepted a deficient
transfer of Mr. Wallace for the purpose of allng him to be assaulted by BGF members; and
(2) facilitated the assault by preventing Mr. Velal from attending dinner, unlocking the cells of
Mr. Wallace and his assailants, and failing teimene while Mr. Wallace was being assaulted in
front of him. Taken as true, theefacts certainly suppattie claim that Renacted with deliberate
indifference to a serious risk to Mr. Walla€d. Short v. Smoo#t36 F.3d 422, 427 (4th Cir.
2006) (“[D]eliberate indifference . . . is satisfied something less than acisomissions for the
very purpose of causing harm or with knowletlggt harm will result.(citation omitted)).
Accordingly, the court will not disies Counts | and VIl against Rene.

B. Shird

The defendants argue that Shird could not lzted with deliberate indifference toward
Mr. Wallace because “there is no connection betw&erShird and this incident.” (Mot. at 19).
The defendants assert that “Shilenied knowing anything aboDaquan Wallace, and attested
in her deposition that his bed was empty, andhbavas not assigned ber section during her
shift.” (Id. at 16). Relying on Rene’sagé court deposition, the def#ants further assert that
when Mr. Wallace arrived on G-Section on Debem18, 2014, Shird had already left for the
day and had no knowledge of the transfigk. 4t 16—17). But as the court explained above, for
the purposes of this motion, the court acceptsugsthe allegations of the Second Amended

Complaint. The Wallaces allege that Shwrdrked overtime hours on December 18, 2014, so

13



that she would overlap with Rene on B Shifid—like Rene—failed to intervene when Mr.
Wallace was being assaulted in front of her. Tladlegations are sufficiend state a claim of
deliberate indifference, ar@ounts | and VIl against Shird will not be dismisséd.

C. Patterson and Portee

The defendants argue that Patterson anc®@alitl not act with deliberate indifference
toward Mr. Wallace because, while they admétytvere responsible for Mr. Wallace’s transfer,
“[t]he reasons for the transfer stemmed solely from the conduct of Daquan Wallace at JI,” and
the transfer “served to protedr. Wallace by placing him in a m@ secure setting, away from
the dormitory at JI where he had been pressured allegedly to join a gang.” (Mot. at 15). This
version of events is supportby the defendants’ state courfpdsitions. The Wallaces, however,
allege that Patterson and Portee orchestratgettdahsfer for the purpesf allowing Mr. Wallace
to be assaulted. The Wallaces point to thectit transfer paperwork; the fact that the
justification for the transfer wdabricated; and the fact that even if the stated reason for Mr.
Wallace’s transfer—his alleged extortion of atdetainees for commissary—was true, it would
not have been grounds for the transfer.ABd Compl. 1 57-64). Taken as true, these
allegations are sufficient to ssfly the standard for deliberatadifference. Accordingly, Counts |
and VII against Patterson and Portee will not be dismissed.

D. Johnson

The defendants argue that Johnson did nowabtdeliberate indifference toward Mr.

Wallace because “[t]here are raxfs demonstrating that Warden Johnson turned a blind eye” to

u The parties dispute whether Shird is the “Ofc. Sheraton” Noonan referenced in his comveditfatio
Johnson. The Wallaces allege that“®Bé. Sheraton” alleged to have witssed the assault was actually Shird. (2d
Am. Compl. 1 132). The defendants, lewer, claim that Shird was “sued simpecause her last name resembles
‘Sheraton,’ and because sherlwed occasionally on G Section.” (Mot.Z8). For now, the agt will assume that

the Wallaces have a good faith basis—beyond the refeteri@dc. Sheraton” in Johnson’s email—to assert these
allegations against Shird.
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the threats against Mr. Wallace. (Mot. at 8). The court disagrees. Although the Second Amended
Complaint contains minial allegations regardinJohnson’s conduct, the Wallaces do allege that
on November 8, 2014, Ms. Wallace communicatedbtinson her concerns about Mr. Wallace’s
safety and requested he be mbte protective custody, but thadhnson failed to do so. (2d Am.
Compl. T 35). As explained above, “deliberatdifierence” requires that éhofficial knew of a
substantial risk of serious hatmthe plaintiff and aetd unreasonably in response to that harm.
SeeBrown, 240 F.3d at 389. The Wallace’s contend fwditnson’s failure to move Mr. Wallace

to protective custody—despite Ms. Wallace’s plaad the fact that Mr. Wallace was the victim

of frequent attacks by loér inmates—was unreasonable andanted to deliberatindifference.
(Opp’'n at 52-53). Based on thedlegations, the Wallaces have saiéntly stated a claim of
deliberate indifference. Count and VII against Johnsamill not be dismissed.

V. Fourth Amendment claim (Count II)

In Count II, the Wallaces assert claiagainst the defendants under the Fourth and
Fourteenth Amendments. Althougtetlanguage of Count Il is nottimely clear,it appears that
the Fourth Amendment claims for excessive forceSee2d Am. Compl. § 213). The defendants
argue that this claim should desmissed, as the Fourth Amendment does not apply to actions
taken against pretrial detainees.

According to the Wallaceshe Supreme Court cakéngsley v. Hendricksqri35 S. Ct.
2466 (2015), provides that “FourBmendment excessive forc&ims brought by a pretrial
detainee are analyzed pursuant to the leeath Amendment dueqaress jurisprudence.”

(Opp’n at 53). BuKingsley a Fourteenth Amendment cdhat did not involve Fourth
Amendment claims, contains no such holdiagel35 S. Ct. at 2470. Indeed, the Fourth Circuit

has expressly rejectelde idea that the Fourth Amendmepotverns claims brought by pretrial
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detainees, explaining, “[o]nce tkangle act of detaining andividual has been accomplished,
the Amendment ceases to applRdbles v. Prince Gege’s Cty., Maryland302 F.3d 262, 268
(4th Cir. 2002). Accordingly, the Fourth Amendnt excessive force d¢ha in Count Il will be
dismissed as to all defendants.

Without the Fourth Amendmeantaim, it is difficult to £e how Count Il differs from
Count I. Count Il is captioned as “CIVIL RIGHTACT [42 U.S.C. § 1983] Fourth & Fourteenth
Amendment,” and includes claims of summponishment, deliberatiadifference, and due
process violations. (2d Am. Compl. 1 2237). Count I, though, already captures the
Wallaces’ Fourteenth Amendment claims. The ri@ing claims in Count Il are thus redundant,
and the court will dismiss Count Il agat all defendants in its entiretyeeFed. R. Civ. P. 12(f)
(“The court may strike from a pleamj . . . any redundant . . . mattet?).

V. Article 26 excessive force claim

The defendants argue that, to the extenitMadlaces attempt in@int VII to bring an
excessive force claim under Article 26 of theriland Declaration of Rights, that claim should
be dismissed. (Mot. at 22). Although nowharé&ount VIl do the words “excessive force”
appear, the parties proceed athé claim exists. The court wilhus analyze their arguments in
turn.

As explained in Part I\supra a pretrial detainee may nating an excessive force claim
under the Fourth Amendment. The defendants ditatehe Article 26 ex@sive force claim in
Count VII should thus be dismissed, as Article 26 is “Mangls analogue to the Fourth
Amendment,’'seeRandall v. Peacol75 Md. App. 320, 330 (2007), which Maryland courts

“consistently construe[] . . . as beimgpari materiawith the Federal provisionsee Scott v.

12 To the extent that the Wallaces also #saeCount Il a civil conspiracy claimsée2d Am. Compl. 1
215-16), that claim will be dismissedagsplicative of Counts IV and V.
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State 366 Md. 121, 139 (2001). The Wallaces counteredther Article 26 extends to pretrial
detainees’ excessive force claims is an uleskguestion of Marylad law. (Opp’n at 54).
Indeed, “[tlhere appears to be no Maryland @dsepting or rejecting th‘continuing seizure’
rationale for an Article 26 or a FadhrAmendment excessive force claim[gtmith v. Bortner
193 Md. App. 534, 548 (20163.But theBortnercourt did not addressetguestion further, and
the Wallaces cite no cases where a court applMaryland law analyzed a pretrial detainee’s
excessive force claim under Article 26. The couthiss not persuaded thiashould depart from
Maryland courts’ practice of “essgally [] equat[ing]” Article 26with the Fourth Amendment.
SeeScott 366 Md. at 139 n.2. Accordinglyo the extent that it exis, the Wallaces’ Article 26
excessive force claim in Count VII will be dismisséd.

VI. Cruel and unusual punishment caims (Counts Il and VIII)

The defendants argue that the Wallaggghth Amendmentrad Articles 16 and 25
claims (Counts Ill and VIII, respectively) mus¢ dismissed, as these constitutional provisions
do not apply to pretrial deta@es. The court agrees. The Supegebourt has explained that the
Eighth Amendment’s prohibitioan cruel and unusual punishmepiplies only to convicted
prisoners, and that a pretrial detainee’s claims of mistreatment while detained are instead
governed by the Fourteenth A&mdment’s due process clauSeeKingsley 135 S. Ct. at 2475.

Maryland courts read Articles 16 and 25rapari materiawith the Eighth Amendmengee

3 The “continuing seizure” doctrifextend[s] Fourth Amendment prattions beyond a suspect’s initial
arrest to include, to various degrees, some dfithe during which the suspect remains in police custdgigriner,
193 Md. App. at 547.

14 The Wallaces argue that because this claim invawamsettled area of Maryld law, thecourt should
allow both claims to proceed, as analysis of a praetatdinee’s excessive force claim under Article 26 uses the
same standard as analysis under Article 24. The Wallmeewistaken. While “Maryland cases have said that the
standard for analyzingaims of excessive force by police officans the same under Articles 24 and Bxyttner,
193 Md. App. at 544 (emphasis added), Maryland courts have not yet determined whether a pagigalsiet
excessive force claim is even cognizable under Article 26, let alone under which standard to aithlpr&44—
45,
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Brooks v. Statel04 Md. App. 203, 213 n.2 (199%hrogated on other grounds by Winters v.
State 434 Md. 527 (2013), (citinblarris v. State312 Md. 225, 237 n. 5 (1988)). Accordingly,
Counts Il and VIII wil be dismissed®
VII.  Conspiracy to interfere with civil rights (Counts IV and V)

In Counts IV and V, the Wallaces alletipat the officer defendants engaged in a
conspiracy to violate Mr. Waidte’s civil rights in violatiorof 42 U.S.C. § 1985 (Count IV) and
§ 1986 (Count V). Section 1985 proit#ba conspiracy to depriyeersons of their rights or
privileges, and § 1985(3) createpravate right of actioragainst “two or more persons . . . [who]
conspire . . . for the purposes of deprivingany person . . . of the eduaotection of the laws,
or of equal privileges and immunities under the la8&&Facey v. Dae Sung Corf®92 F.
Supp. 2d 536, 540 (D. Md. 2014) (quoting 8§ 198pb(Bo state a claim under § 1985(3), a
plaintiff must show: “(1) A onspiracy of two or more pamss, (2) who are motivated by a
specific class-based, invidiouslysdriminatory animus to (3) deprive the plaintiff of the equal
enjoyment of rights secured by the law to all, (@ avhich results in injury to the plaintiff as (5)
a consequence of an overt astnmitted by the defendants iormection with the conspiracyX
Soc’y Without a Name v. Virgini&55 F.3d 342, 346 (4th Cir. 2011) (citation omitted). Under §
1986, a person may be liable if he or she hagtwer to prevent an act prohibited by § 1985
and neglects or refuses to do See42 U.S.C. § 1986. “A cause of action based upon 8§ 1986 is
dependent upon the existenof a claim under § 1985Tterice v. Summong55 F.2d 1081,
1085 (4th Cir. 1985).

The Wallaces allege that the officer defemdaconspired with each other and members

15 The court also notes that the claims in Counts WIéhl are duplicative of claims raised in other parts of
the Complaint. $eeCounts | and VII, 2d Am. Compl. 11 194-207, 250-55 (bringing deliberate indifference claims
under the Fourteenth Amendment and Articles 24 and 26)).

18



of the BGF gang to facilitatine attack on Mr. Wallace. Whif§t]lhreadbare recitals” of a
conspiracy do not state a clai8pc’y Without a Nam&55 F.3d at 346—47, discovery must
proceed on the failur® protect claimsseesupraPart Ill, which implicate the officer
defendants’ alleged role in the attack. The tuiill thus not dismiss Gunts IV and V at this
time.

VIII.  First Amendment and Article 40 retaliation claims (Counts VI and 1X)

In Counts VI and IX, the Wallaces claimattby retaliating against Mr. Wallace for
reporting unconstitutional treatmig the officer defendants depe Mr. Wallace of his free
speech rights under the First Amendment (CouhgXd Article 40 of the Maryland Declaration
of Rights (Count IX)® To establish a First Amendmentakation claim, a plaintiff must
demonstrate that: (1) he engaged in constitulippaotected speech; (2) the defendant’s alleged
retaliatory action adversely affect the plaintiff's protected spch; and (3) a causal relationship
exists between the speech and the alleged retaliatory &stiarez Corp. Indus. v. McGrak02
F.3d 676, 686 (4th Cir. 2000) (citati® omitted). Article 40 is read pari materiawith the First
AmendmentPendergast v. Stat®9 Md. App. 141, 148 (1994).

The Wallaces allege that Mr. Wallace engageprotected conduct when he reported to
medical staff, to his attorney, and to a judge Heatvas subject to “unastitutional behavior” at
BCDC. (2d Am. Compl. 11 244-45; Opp’'n at 58)eTNWWallaces further algge that the officer
defendants retaliated against Mr. Wallace byilitating the attack®n Mr. Wallace,” which
“permanently chilled his ability to exercisestitirst Amendment rights.” (2d Am. Compl. T 246).

Taking these allegations as true, the defendagtseahat the Wallaces’ claims nevertheless fail

16 To the extent that the Wallaces claim that tfieer defendants deprived Ms. Wallace of her free speech
rights, 6eeOpp’n at 58), these claims have not been sufficiently alleged2¢ Am. Compl. 1 243—-49, 260-62
(alleging violations of Mr. Wallace’s—but not Ms. Wallage-rights under the First Aamdment and Article 40)).
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because they fail to pleacdtausal connection between the protected conduct and the officer
defendants’ alleged facilitatiaof the attack. (Mot. at 25—-26)he court agrees. The Wallaces
merely assert—without supportifgctual allegations—that thdfizer defendants’ conduct was
motivated by a desire to retaliate agaist Wallace for reporting unconstitutional conduct.
(See2d Am. Compl. 111 31, 119, 244, 261). This wsufficient to state claim for First
Amendment retaliatiorSee Ashcroft v. Igbab56 U.S. 662, 678 (2009JA] complaint [does
not] suffice if it tenders naked assertions dediturther factual enhancement.” (cleaned up)).
Accordingly, Counts VI ad IX will be dismissed.
IX. State law tort claims (Counts X—XIV)

A. Immunity

The defendants argue that the state lawdarims against themnegligence (Count X),
gross negligence (Count XI), civionspiracy (Count XII), interd@nal infliction of emotional
distress (“llED”) (Count XIIl),and assault (XIV)—must be disssed, as the defendants are
immune from suit on these claims under Manddaw. Specifically, the defendants claim
immunity under the Maryland Tort Claims AEMTCA”), which provides that state personnel
“are immune from suit . . . and from lidity in tort for a tortiousact or omission that is within
the scope of the public duties of the Statespenel and is made without malice or gross
negligence.” Md. Code Ann., Cts. & Jud. Proc. § 5-5&# alsdVd. Code Ann., State Gov't 88
12-101 (defining “state personnel”), 12-105 (staeesonnel have immitg from liability
described in § 5-522(b)). Whether the deferidare entitled to MTCA immunity on Counts X—
XIV thus turns on whether the Wallaces haveca@¢ely alleged that ¢hdefendants acted with
malice or gross negligence.

Malicious conduct is “conduct chasterized by evil or wrongfuhotive, intent to injure,
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knowing and deliberate wrongdoing, ill-will or fraudarbre v. Pope402 Md. 157, 182 (2007)
(citation and quotation marks omitted). Gross neglae is “an intentional failure to perform a
manifest duty in reckless deggard of the consequences dee@fng the life or property of
another, and also implies a thougbks disregard of the conseqoes without the exertion of any
effort to avoid them.d. at 187 (quotindg.iscombe v. Potomac Edison C803 Md. 619, 635
(1985)). Taken as true, the allegations ef 8econd Amended Complaint support a plausible
inference that the officer defendanin effecting the transfer dr. Wallace to MDC so that he
could be assaulted by BGF members, either actiédtiae intent to injure Mr. Wallace or with
reckless disregard for his life.c8ordingly, the officedefendants are not &tted to immunity
under the MTCA.

The question remains whethirhnson is entitled to imunity under the MTCA. While
Count XI (gross negligence) is asserted onlyiagt the officer defendds, it appears that
Counts X (negligence), XllI (civil conspiracy)]IK(IIED), and XIV (assault are asserted also
against Johnson. The only wagtWallaces may sustain thesaigls against Johnson is through
a theory of supervisory liabilitygs she is not alleged have participated in or witnessed the
attack!’ But as neither party has presented arqumeegarding MTCA immunity from state law
claims asserted via supervisory authority, thercwill not address the issue here. Accordingly,

the court assumes that Johnson is not imnfitome suit on Counts X, XII, XlIl, and XIV.

e In their Opposition, the Wallaces state that idit@h to supervisory liabilityJohnson should be held
responsible for her “direct actions” of “ignoring thenmerous complaints about Mr. Wallace’s safety and well-
being, and continually failing to correct or prevent any tiattkl serious harm to Mr. Wlace.” (Opp’n at 51). But,
by their terms, Counts X, XllI, Xllland XIV allege more direct involvemeintattacks on Mr. Wallace. In Count X,
the Wallaces allege that the defendants “encourage[edillamged] the brutal attack,(2d Am. Compl. { 266); in
Count XII, the Wallaces allege that the defants conspired todtilitate” the attack,id. § 284); in Count XllI, the
Wallaces allege that the defendants intentionally inflicted emotional distiessiiecting him to repeat attacks at
the hands of other inmatesiti({ 289); and in Count XIV, the Wallacetegke that the defendants “intended to
cause, and did cause, Mr. Wk to suffer apprehension of immediate battergl,”(299). The Second Amended
Complaint does not allege that Johnson personally engadieid conduct; accordinglyghe cannot be directly
liable on Counts X, XIlI, XIlI, and XIV.
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B. Negligence and gross negligence (Counts X and XI)

The defendants’ only argument for dismissiaCounts X (negligence) and Xl (gross
negligence) is that the th@pssess immunity under the MTCAccordingly, Counts X and Xl
will not be dismissed.

C. lIED (Count XIII)

The Wallaces allege that “Defendants imienally inflicted emotional distress on
Plaintiff by subjecting hinto repeat attacks at the handotfer inmates, ensuring that the
attacks were carried out andrfieépating in covering up thettacks.” (2d Am. Compl. § 289).
The tort of IIED requires four elements: (1) intentional or reckdessluct; (2) extreme and
outrageous conduct; (3) a causal connectiondtvihe wrongful conduct and the emotional
distress; and (4) severe emotional distrelssris v. Jones281 Md. 560, 566 (1977). This tort is
“rarely viable” and should be “used sparinglydamly for opprobrious bevior that includes
truly outrageous conductBagwell v. Peninsula Reg’l Med. Ctd.06 Md. App. 470, 514 (1995)
(quotingKentucky Fried Chicken Nat'l Mgmt. v. Weathersk®6 Md. 663, 670 (1992)).
Nevertheless, as discovery will proceed on the failure to protect cleaemjpraPart 111, which
implicate the alleged unconstitatiality of the defendants’ actianthie court will allow the IIED
claim to go forward at this time.

D. Assault (Count XIV)

The tort of assault consists of two eleme(it3 “the plaintiff mwst prove that he was
threatened by a defendant who possessed the appagsent ability to cay out that threat,”
and (2) “the defendant’s actions must haveacis the plaintiff's mind an apprehension of
imminent bodily harm.See Lee v. Pfeife®16 F. Supp. 501, 505 (D. Md. 1996) (citing

Continental Casualty Co. v. Mirabijl&2 Md. App. 387, 398 (1982)). The defendants argue that
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this claim should be dismissed, as the Wallaciésofallege any facts that the defendants
threatened Mr. Wallace. The court agrees. WhiégeWallaces alleginat Mr. Wallace was
repeatedly threatened byher inmatesvho were members of BGF, they do not allege ttiat
defendantsnade such threats. Accordingly, the Wallalcage failed to state an assault claim,
and Count XIV will be dismissed against all defendants.

E. Civil Conspiracy (Count XlI)

In Count XlI, the Wallaces appear to assestandalone tort claiwf “civil conspiracy.”
But, as the defendants point out, “civil conspirecgot a separate tarapable of independently
sustaining an award of damages in the absehcther tortious injuy to the plaintiff.”Hoffman
v. Stamper385 Md. 1, 25 (2005) (citation and quotatioarks omitted). In the Opposition, the
Wallaces clarify that Count XIl was not intendedaastandalone cause of action, but rather as an
“aggravating factor” of the asdaglaim. (Opp’n at 60). As the Wlaces fail to state a claim for
assault, however, Count Xdlso will be dismissed.
X. Qualified Immunity

The defendants argue that they are entitleglidified immunity on all claims against
them. The remaining claims aigst the officer defendantsea€ounts | and W (failure to
protect); IV and V (conspirady interfere with civil right X (negligence); XI (gross
negligence); and XIllII (IIED). The remainiragims against Johnson are Counts | and VII
(failure to protect), X (negligence), and X(IIED). No claims remain against Moyer.

Pursuant to the doctrine of qualified imnityneven if a public official engages in
unconstitutional conduct, he “may neverthelesstbelded from liabiliy for civil damages if
[his] actions did not violate clearly established statutory or constitutional rights of which a

reasonable person would have know®ee Hope v. Pelzes36 U.S. 730, 739 (2002) (citation
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and quotation marks omitted). A “cikiaestablished” righis violated when, “at the time of the
officer's conduct, the law was sufficiently ctehat every reasonabtéficial would understand
that what he is doing is unlawfulDist. of Columbia v. Wesb$38 S. Ct. 577, 589 (2018)
(citations and quotatn marks omitted).

The defendants argue that the Wallaces lfailexd to allege \oalations of clearly
established rights. The court disagrees. At thetloédine remaining claims is the allegation that
the defendants acted with deliberate indiffereoeeards serious threats to Mr. Wallace’s life,
either by refusing to move Mr. Wallace to mctive custody or by facilitating the December 18,
2014, attack. In holding that quaéti immunity did not shield a correctional officer defendant
from a prisoner’s failure to protectaiin, the Fourth Circuit explained:

It has long been establishétht jail officials have auty to protect inmates from a

substantial and known risk barm, including harm inflice by other prisoners. . .

. [W]e haJve] made it clear that a prisofficial acts with deliberate indifference

when he ignores repeated requests framlaerable inmate to be separated from a

fellow inmate who has issued violent thte which the aggresswill likely carry

out in the absence of official intervention.

Cox v. Quinn828 F.3d 227, 239 (4th Cir. 2016) (intel citations andjuotation marks
omitted)!® If the defendants did, in faangage in the allegedrduct, a reasonable official

would have known that this conduct violated bisaaied law. Accordingly, the defendants are

not entitled to qualified immunity aotihe remaining claims against them.

18 While Coxinvolved a sentenced prisoner’s Eighth Amendment failure to protect claim, the Fourth Circuit
has recognized that a pretrial detainee may assert a failpretect claim under the Edeenth Amendment that is
assessed under the same standard as its Eighth Amendment cou@eeBaotvn, 240 F.3d at 388.
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CONCLUSION
For the foregoing reasons, the defendants’ omatd dismiss will be granted in part and
denied in part. All claims will be dismissed aggiMoyer. Counts II, 111, VI, VIII, IX, XII, and
X1V will be dismissed as to all defendants. CauhtV, V, VII, X, XI, and XIII will not be

dismissed. A separate order follows.

3/30/20 IS/
Date Gatherine C. Blake
United States District Judge
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