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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LEE E. STEPHENS, JR., *
Petitioner *
\% * Civil Action No. RDB-18-493

STEPHEN T. MOYER, *
DAYENA M. CORCORAN,

TERRY ROYAL, *
MIKE CARPENTER, and

THE ATTORNEY GENERAL OF THE *
STATE OF MARYLAND

Respondents

*k%k

MEMORANDUM OPINION

Petitioner Lee E. Stephens, Jr., who is espnted by counsel, filédis Petition for Writ
of Habeas Corpus pursuant to 28 U.S.C. § 22bdllenging his 2012 convion for first degree
murder in the Circuit Coufor Anne Arundel County, MarylandeECF No. 1. Respondents filed
an Answer asserting that Stephisridaims do not merfiederal habeas relieinder the applicable
standards. ECF No. 15. Stepkdiled a Reply disputing Respomdg assertion. ECF No. 20.

No hearing is necessary to resollie matters pending foee this Court SeeRule 8(a),
Rules Governing Section 2254 Cases in the United States District @owdrisocal Rule 105.6
(D. Md. 2016); see also Fisher v. Le215 F. 3d 438, 455 (4th Cir. 2000) (petitioner not entitled
to a hearing under 28 U.S.C. § 2254%%). For the reasons stateddwe, the Petition for Writ of
Habeas Corpus shall be denied and afezte of appealability shall not issue.

Background

Wicomico County Conviction

1 As such, Stephens’s request for oral argunECF No. 21), which Respondents opposed (ECF
No. 23), is denied.
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In 1999, a jury sitting in # Circuit Court for Wicomico Gunty, Maryland found Stephens
guilty of felonious homicide, first-degree assaufte of a handgun in the commission of a felony,
and carrying a handgurgee Stephens v. Staio. 1639, Sept. Term 1999, Slip Op. at 1 (Md. Ct.
Spec. App. Aug. 11, 2000), ECF No. 15-1186. At the trial in that ca<e,

Officer Mark White of the Salisbury Cifyolice Department testified that, on April

19, 1997, he received a call at 3:37 a.nregpond to an incident at a nightclub
known as “the Pit.” Upon arriving atetPit, Officer White saw Duane Holbrook

on the ground with two gunshot wounds to his chest. Officer Jason Yankalunas
and Detective Todd McGill also arrived at the scene and noticed bullet casings from
9mm, .380 caliber, and .4%&liber firearms.

Opal Camper testified that she was at the Pit during the early hours of April 19,
1997, and, as she left the establishmertsstw Lamont Mitchell, a/k/a Lance, and
Carlos Mills a/k/a Stuff, involved im confrontation witha man named Lance
Martin. Camper was with Holbrook andddim to “come on,” but he refused to
leave the Pit. Camper moved away fribra group and then heard a single gunshot,
which prompted her to run behind the P@amper then heakveral more shots
and, when she returned to the fronttleé¢ Pit, she saw Holbrook on the ground.
According to Camper, before Holbrook svahot, she was dang with Stephens

in the Pit and Holbrook tried to pull her away from Stephens.

At a pretrial investigation, Jovonne Chagrdktated that she was at the Pit until
approximately 3:30 a.m. on Ap19, 1997. Chandler stateldat she went into the
parking lot, where she observed a groumeh from Salisbury’&ast Side arguing

with men from Salisburg West Side, with whonHolbrook was affiliated.
Chandler noticed that Holbrook was gagtready to fight someone, but she did not
know who the other person was. On her way to her car, she saw a man named
“Alpo” retrieve a small handgun from a car that was parked near hers and hand the
gun to Stephens, who then walked towards the confrontation between the two
groups. Chandler continued to walk to her car, when less than a minute later, she
heard numerous gunshots from different guBke jumped intber car and drove

to the Super Giant, where she placed a 911 call. Upon returning to the Pit, she saw
Holbrook lying on the ground with agup of people standing over him.

Nearly four months later, on August 1897, Lieutenant Elmer Davis was on street
patrol with Officer Jay Klaverweidenyhen he saw Stephens on the street.
Lieutenant Davis saw Stephens place gbimg in his pants, and then run away

2 Stephens does not challenge 1899 conviction in this PetitionTherefore, the Court adopts the
facts as summarized by the Court of Special egdp of Maryland when it affirmed Stephens’s 1999
conviction on direct appeal.
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when he saw Lt. Davis looking at hith. After a brief footchase, Ofc.
Klaverweiden caught Stephens and thearshed the area that Stephens had run
through. Soon thereafter, Ofc. Klaverweiden said, “Look what | found,” to which
Stephens responded with his back facdig. Klaverweiden, “It's not my gun.”

Id. at 106-08.
According to Stephens’s own appellate boef direct appeal, the State’s evidence also
revealed the following:
Kenny Cox was an inmate at the Wicom{@ounty Detention Center in September
and October of 1997. During that time perhe was the cellmate of the Appellant.
Appellant told him that hevas at the Pit the night of the shooting, and that he was
shooting his gun in the direction of the wiet Prior to the shooting he had seen
Appellant with a black .380 Berretta with a brown handle. He identified the gun
seized by Lt. Davis as the gun he seen [sic] in the possession of Appellant.
Appellant told him how thegot the gun from him when he ran and that he through
[sic] the gun near a fence. That gurs\ilae same gun from the shooting. On cross-
examination he admitted that the Appellant and he did not get along. Earlier he

told an investigator from the Publizefender that he didn’t know anything about
the case.

Joseph Kopera, a ballistics expert, deieed that the .380 cartridges from the

scene and the .380 spent bullet from the Medical Examiner were matched to the

weapon seized by Lt. Davis.
Stephens’s Appellate BfiecECF No. 15-1 at 98.

After a jury found Stephens guilty of the mardf Holbrook, the ccuit court sentenced
Stephens to life imprisonment for homicide dridyears for use of a handgun in the commission
of a felony, to run consecutivelyd. at 108. For sentencing purpogike court merged the charges
of first-degree ass#uand carrying a handgund.

In 2006, while Stephens was serving his lifeteace at the Maryland House of Corrections

(“MHC”) for the 1999 conviction, he and anothemate, Lamar Harris, wereharged with first-

degree murder and conspiraoycommit murder of Correctional Officer David McGuinBee

3 Officer Davis did not write a report to that effesttil later, at a date uncertain. June 28, 1999
Trial Transcript, ECF No. 2-5 at 98.
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Anne Arundel Cty. Case Summary, ECF No. 15-3. athe charges were severed and proceedings
in Harris’s case were stalled due to issuasiray out of Harris’s cort-ordered competency
evaluation.See Harris v. Staj2 A.3d 886 (Md. 2011). Stephemas subsequently determined
to be entitled to representation by the Office dflluDefender, and his case was assigned to panel
attorneys Gary E. Proctor and Michael E. Lawl ECF No. 15-1 at 30n August 12, 2008, the
State noted its intent &eek the death penaltid. at 7.

In August 2009, Proctor and Lawlor filed petition for postconetion relief from
Stephens’s 1999 conviction inettCircuit Court foWicomico County. W&omico County Case
Summary, ECF No. 2-5 at 257. Counsel arguadpart, that Stephens’s conviction was
unconstitutional because Kopera, the State’s withess who testified at trial that he had a mechanical
engineering degree from the Uargity of Maryland ad an engineering degree from the Rochester
Institute of Technology, hafhlsified his credentials. Wicomico Cty. Postconviction Petition,
ECF No. 2-5 at 220-21; June 29, 1999 Trial TrapscECF No. 2-5 at 120. Thereafter, Proctor
and Lawlor focused on Stepigs pending capitatase in Anne Arundel County, and a new
attorney took over Stephengmstconviction casen Wicomico County. Anne Arundel Cty.
Postconviction Transcript, ECF No. 2 at 424-25.

During the postconviction proceedings inddinico County, Assistant State’s Attorney
Joel Todd testified that he worked with Steps’s new postconvictiocounsel to obtain the
internal files for Officer Davis, which were ver provided to defense counsel during trial.

Wicomico Cty. Postconviction Tranript, ECF No. 2 at 646. Todd agreed that those files were

* Kopera, who testified as an expert in hundreds of criminal trials in and around Maryland, was
discovered to have falsifidds educational credential&ee Kulbicki v. Stai®3 A.3d 361, 371 (Md. App.
2012) (noting that parties stipulated that Kopera retldbout his credentials as he had not earned degrees
in engineering as he alleged and had never been acteptedversity of Maryland or Rochester Institute
of Technology)rev'd, 99 A.3d 730 (Md. 2014gert. granted, judgment rev'&77 U.S. 1 (2015), araff'd,

128 A.3d 29 (Md. 2015). After his fraudas discovered, Kopera committed suicidiz. at n.9.

4
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material and disclosable und&rady v. Maryland 373 U.S. 83 (1963)and contained a
“substantial amount of derogatory teaal about Officer Davis [thagould have been used at trial
to cast doubt on his credibility.Id. at 647. Todd also acknowledbéhat “Mr. Davis was an
important withess—impeaching Mr. Davis would h&een very important for the Defense in the
case concededly.Id.

Furthermore, Todd explained that when Kape false ocedentials wereraised in
Stephens’s Wicomico postconviction petition, leeided to have the ballistics evidence retested.
Id. at 617. Torin Suber, an examiner for the &tHtMaryland, analyzed the same casings using
the same method as Kopera and concluded, ukliera, that two of the six .380 casings were
fired from a different gn. Laboratory Report, HENo. 2-5 at 249-50.

In July 2013, the Wicomico postconviction cofound that “there exists grounds to grant
Post Conviction Relief for a newdt.” ECF No. 2-5 at 265. The giges reached a plea agreement
wherein Stephens knowingly and voluntarily waivedrg jual in exchange foa sentence of time
served, and the State agreedteacatur of the Wicomico Coyntonvictions and sentences in
exchange for alford guilty ple& as to the first-degree murdehnarge and a nollpros of the
remaining chargesld. at 265-66.

. Anne Arundel County Trial and Conviction

As previously stated, in 2006, while Stephess serving his life sentence at MHC for the

Wicomico County conviction, he was chargedha Circuit Court for Anne Arundel County with

first-degree murder and conspiragoycommit the murder of Cactional Officer David McGuinn.

®> The plea permits a criminal defendant to enter the equivalent of a guilty plea by admitting there
is enough evidence to convict him at trial, while maintaining his innoceé®®e North Carolina v. Alford
400 U.S. 25 (1970).
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ECF No. 15-1 at 3. Stephenssaaied by a jury in Februamyf 2012. The facts underlying the
crime were recounted byelCourt of Special Appesbf Maryland as follow$:

In July of 2006, Corporal David Mc@n was employed by éhDepartment of
Corrections (“DOC”") as a correctional aféir (“*CO”). He had held that position

for approximately 18 months, during whiche was assigned to MHC. Cpl.
McGuinn quickly earned a reputation @O who was “by the book.” Inmates
and other COs described him as strict, but fair. They nicknamed him “Homeland
Security” or “Home&nd” for short.

At that time, the appellant was incarcedas MHC. He was housed in Cell 38 on
the E4 tier in the West Wing of MHCThe West Wing housed inmates on the
second, third, and fourth floor3he first floor, at grountével, was the segregation
unit or “lock-up.” Each housing tier on the West Wing had an “E” side and an “F”
side. E4 was the “E” side of the fourth tidt housed up to 49 inmates in adjacent,
single-occupant cells running in a straifjhé. The cells were numbered 1 through
49. Harris, who, as mentioned, also waargked with Cpl. McGuinn’s murder, was
housed in Cell 32.

Each cell on E4 was approximately 40 square feet in size and was enclosed on three
sides with concrete wallsid on the fourth side witkteel bars, a portion of which
formed a sliding door. Each cell contaireedingle bed attached to a side wall, a
toilet and desk attached to the opposite veadlink attached to the back wall, and a
fluorescent ceiling light.

A walkway approximately four feet widean adjacent to the fronts of the cells.
Beyond the walkway was a steel railing ergdabout halfway ughe height of the

tier and, beyond the railing, a floor to ceiling mesh fence. Beyond the mesh fence
was a straight drop down to the ground leltkeown as the “fles.” The walkway

could be accessed at entrances at the “front end” by Cell 1 and at the “back end” by
Cell 49. The entrances haatking steel grilles.

During much of the day, the cells on E4 were unlocked and inmates were allowed
freedom of movement within the tieDuring the four dailyinstitutional count
times, however, the inmates had to “lack to be counted. They also were
supposed to be locked in overnight, frdme 10 p.m. count uihthe morning count.

When locked, each cell was designed t@tetrolled by an electronic switch on a
control panel located outside the tiefthe control panehad lights indicating
whether the cell was locked. When thghtiwas green, it was supposed to mean
that the cell door was fully locked. Blpping a switch on the control panel, a CO
could unlock the cell, causing the slididgor to pop open slightlyThe inmate or

a CO then could manually operetdoor the rest of the way.

® The Court adopts the facts as summarized by thet of Special Appeals of Maryland when it
affirmed Stephens’s conviction on direct appeal.
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In reality, however, many of the cell dsawn the tiers in the West Wing, including
E4, easily could be jammed by inmatesptevent the locking mechanism from
functioning properly’! The inmates fashioned what were known as “keys” out of
the handle ends of disposable razor blantesmrdboard. A “key” could be inserted
into the locking mechanism of the cell door from the inside while the cell was
unlocked. When the door was manually cloaekbck-in timesijt would appear to

be securely locked and would trigger tireen light on the control panel. The key
prevented the lock from fully engaginigowever, which meant the inmate could
open the door from the insi@é his cell after lock-in.

On July 25, 2006, Cpl. McGuinn was working the 4 p.m. to midnight shift and was
assigned to the E4 tier. At 10 p.m., ttadfic officer called out over the radio, “it's
count time.” Cpl. McGuinn entered tlfiont end of the walkway on E4, next to
Cell 1, and began checking each cell to msikes the inmate assigned to the cell
was present. He also checkthat the cell door wasdked by pulling against it.
Cpl. McGuinn was wearing a dress uniformith long sleeves and pants, work
boots, and a “shank-proof vestaticovered his chest and back.

After Cpl. McGuinn passed Cell 32, wleeHarris was housed, but before he
reached Cell 44, where an inmate by the name of Cornelius Christy was housed, he
was attacked. Other inmates on the tier described seeing two inmates hitting Cpl.
McGuinn, one from the frordnd one from the back. CpcGuinn ran back and

forth along the back end of the tier, tryitgescape his attackers. Eventually, he
managed to get to the front end of the timlock the door, escape through the grille
door, and stumble down the staircabk called for help over his radio.

Officers throughout MHC reported hearingyery faint, barely audible radio call
shortly after 10 p.m. of ‘&lp me, help me.” Officers came running from all
directions. Sergeant Sharon James and Sergeant Gerald Lane were the first to
encounter Cpl. McGuinn. He was stamglon the landing at éhbottom of the West

Wing. He appeared calm, but was codeire blood. He was holding his hand to

the right side of his neckHe could not speak.

Sgts. James and Lane grabbed Cpl. MoGuinder his arms and carried him to the
infirmary. Glenn Palmer, a CO assignedthe infirmary, called 911. The two
nurses on duty in the infirmary placed Cpl. McGuinn on a stretcher, cut off his
clothes, and tried to stanch the blegdi They observed multiple stab wounds to
Cpl. McGuinn’s upper back, the right sidehod neck, his righand left chest above

the clavicle, and his lower back. He waseding profusly, particularly from his
neck wound. The nues attempted to start an inteanous line, but Cpl. McGuinn’s
veins were collapsed due massive blood loss.

" In his Petition, Stephens points to testimony #aof the 49 cell doors on the tier had locks that
inmates could so rig. ECF No. 1 at 23 (citing Jan. 17, 2012 Trial Transcript, ECF No. 1-2 at 53).

7
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Paramedics from the Anne Arundel Coufiye Department responded to MHC.
At 10:38 p.m., Cpl. McGuinn was trgported by ambulance to the Baltimore-
Washington Medical CenterHe arrived at the hogpl at 10:53 p.m. He was

pronounced dead less thaventy minutes later.

Meanwhile, at MHC, the correctional dtafas trying to secure the prison and
determine who had stabbed Cpl. McGuin@O James Lampsamas the first to
respond to E4. He discovered the grille datdhe front end of #htier sitting open.
He did not see any inmateat on the walkway. He stag at the door and awaited
further instruction.

Lieutenant James Mayfield, the officer irache of the entirprison during the 4:00

p.m. to midnight shift, arrived shortly éreafter. He instaied CO Lampson to
monitor E4 from outside the grille door and to make sure no one entered or exited
the tier without permission. He instradt CO Amanda Rushton to retrieve a
Polaroid camera and begin photographing the sc8he. took fifty photographs,

all of which were introduced into evidence at trial. She began in the infirmary and
worked her way up to the E4 tier, whetee photographed large quantities of blood
along the walkway, particularly in the vidiy of Cells 40 through 46. In that area,

the walkway was covered with blood awds smeared. Partial boot prints were
visible. In contrast, the bbd closer to the front of theer was a trail of droplets.

At the same time, Lt. Mayfid along with Sergeant Howard Barksdale and multiple
other COs, including Palmer, Nickea Jobimsand Robin Collick, entered the tier.
Sgt. Barksdale followed the blood frailong the walkway, pulling up inmate’s
“curtains” [DOC-issued wool blankets hubg inmates] as he walked. When he
reached Cell 32, where Harris was housedsaw a “blue piece of razor handle”
lying on the walkway outsidine cell and heard “a wholetlof flushing” inside the

cell. He pulled the curtain up and saw Hawashing “bloody clothe® in his toilet.

He ordered Harris to hold obts hands to be cuffed. H& complied. Harris was
wearing a white T-shirt and @&y sweatpants. There was what appeared to be blood
visible on his shirt and socks. Sgt. Bedtkle escorted himfathe tier and down to
Center Hall, which was the central adietrative area at MHC. Sgt. Rodney
Sampson searched Harris’s cell and plabedtems he collected, including a pair
of tennis shoes, a sweatshstyeatpants, and a T-shimfo a clean, unused trash
bag also taken from Harris’s cell. All of the items were wet. Sgt. Sampson took
the trash bag to Center Hall and waited there with it.

Lt. Mayfield also traversed the walkwd{lJooking for signs ofa struggle.” He
noticed a bloody yellow apron on the walkwaythe vicinity of Cell 44, which, as
mentioned, was Christy’s cellHe pulled back the cain and observed Christy,
who was “quiet” and appeared “[k]ind fghaken] up.” He cuffed Christy, took
him to Center Hall ando®ke to him briefly.

Based upon his conversation with Christy, Mayfield came tdelieve that Cpl.
McGuinn may have been attacked by two inmates. He returned to E4. As he
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walked along the tier, he observed whapeared to be blood on the door of Cell
38, which, as mentioned, was the appellac¢s. The blood was on “the front of

the grill that hits up against the part wiétrlocks.” He pulled up the appellant’s
curtain and observed the appellant lyingpad. Lt. Mayfield ordered the appellant
removed from his cell anéken to Center Hall.

CO Palmer searched the appellant'd oehile CO Johnson and Lt. Mayfield
watched. CO Palmer lifted up the appetla mattress andotind a “wet[,] balled

up” white sleeveless T-shirt with what weisspected to be bloamh it. A pair of

tan colored state-issued work boots winend sitting underneath the appellant’s
sink with what appeared to be blood onfties, insteps, outsteps, and in the treads
on the soles. CO Palmer placed thesasten a mesh laundry bag taken from the
appellant’s cell, along with a roll of toilet paper that also appeared to have blood on
it. CO Johnson took the laundry bag dowinstto Center Hall and turned it over

to Sgt. Sampson, who maintained controlhe evidence until he turned it over to
crime scene technicians (“CST”) withe Maryland State Police (“MSP”).

Around 1:00 a.m., MSP investigatorsida investigators frm the Internal
Investigative Unit (“llU”) of the Department of Public Safety and Correctional
Services (“DPSCS”) arrived at MHCATfter being briefed, officers with both
divisions began conducting interviewskitegy photographs, ansearching the E4
tier.

Katherine Amspacker, a CST with the MSP, was briefed by MHC administrators
and then proceeded to photograph bloodhenE4 walkway, the railings, clothing
and other items hanging avéhe railing, and cell dosr She unsuccessfully
attempted to collect firggprints from both the riégng and cell doors.

One MSP investigator, Sergeant Michaebaf@r initially resppnded to the E4 tier
around 5:00 a.m. He was directed to seartipe chase” that ran behind the cells
between the E and F sidestbe fourth tier. The pipe chase was sometimes a
repository for contraband, as inmatesild push small items through a plumbing
access grate on the back wall of each c@lh the catwalk in the pipe chase, Sgt.
Grant discovered a homemade shank arouaciba of the back of Cell 24 or 25.
It had a “small red stain” on it. Whilghotographing it, he accidentally kicked it
off the catwalk and it fell down to theand level. A CO took him downstairs to
find it inside a utilityarea. The lightingn that area was very poor, however, and
Sgt. Grant decided to return to photmgin and collect thehank after he had
completed his other investigatory respongibs. He was adsed that the area
would be locked until he could return.

After 6:00 a.m., Sgt. Grant went to Centrlll to assist irpphotographing inmates
from E4, beginning with Christy, the appeit, and Harris. CST Amspacker also
was present. The appellant was weaangair of pants over two pairs of boxer
shorts and a white T-shirt. Sgt. Grgrmotographed each layef the appellant’s
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clothing. The innermost pair of boxer shdrésl a “suspect red substance” on them.
All of the appellant’s clothing was collext for processing by the MSP crime lab.

Forty more inmates from the Bier also were photograph&. One of them,
Carlton Gayles, had a red stain on his T-shirt. Gayles’s T-shirt was collected and
sent to the crime lab. Testingremled that the stain was not blood.

By the time Sgt. Grant completed phot@gfing the inmates, more than twelve
hours had elapsed since the stabbing. tié returned tdhe utility area to
photograph and bag the homemade shank. Weejot there, the shank was gone.
More than two days later, the same shank was confiscated from an inmate at MHC
and turned over to the MSRHt was processed fdilood evidence, but none was
found.

Meanwhile, on the morning dluly 26, 2006, 11U officers we dispatched to search
every cell on the E4 tier except Cells 32, 38, and 44. Those three cells were taped
off, awaiting crime scene processing. Before each cellseasched, the inmate

was removed, patted down, aaten downstairs. The seharteam did not find any
contraband or other items of “evidentiary \&llin any of the cells. An officer with

the 11U testified that this was not surgng given that the inmates on the tier had
had more than 12 houbgfore the search to flusbritraband down their toilets or
throw it off the tier.

That night, around 8:00 p.m., Jamesydathe supervising CST for the MSP’s
Forensic Sciences Division, and CST Andfadathas, processétklls 32 (Harris),

38 (the appellant), and 44 (Christy.ST Mayo observed a smudge of suspected
blood on the sliding portion of the door @ll 38 at a location that would not be
exposed when the door was in the clopegition. He also observed what he
suspected was blood in the appellant’s ta@ited sink. Photographs of the suspected
blood were introduced into evidence. ngdes were not taken from any of these
locations for further testing, however. CBIRyo testified that he simply “forgot”

to swab the suspected blood from insideappellant’s toilet ad sink. He did not
explain why the suspected blood on tlwer to the cell was not swabbed.

CST Mayo also collected several itemsegidence from the appellant’s cell: two
clear plastic bags found inside the appeltasink, one small piece of tightly folded
cardboard found on the floor, and one small piece of plastic also found on the floor.
The latter two items were suspected to be “keys.”

8 Forty-three of the forty-six inmates housed oniede photographed, and Sgt. Grant testified that

he did not know why the other three inmates, inclgdedward Jason Freed, the State’s lead eyewitness,
were not photographedsee Stephens v. Staio. 722, Sept. Term 2012, Slip Op. at 9 n.7 (Md. Ct. Spec.
App. Dec. 10. 2013), ECF No. 15-1 at 122. The €ColiEpecial Appeals noted, however, that Freed was
removed from his cell later that day and placed on ddruspre-scheduled transfer to another correctional

facility. 1d. at 125.
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CSTs Mayo and Kalathas procesgeell 44, which, as mentioned, was where
Christy was incarcerated. Aipaf white tennis shoesith what was suspected to

be blood on them was recovered from the cell. Suspected blood also was observed
on a newspaper and a yellow apron inside the cell.

After they finished processing the thred€eCSTs Mayo and Kalathas returned to
Center Hall. There, CST Kalathas received from Sgt. Sampson the items of
clothing that previously had been removeaim the appellant’'s and Harris’s cells.
She rebagged the items in separate ecieldrags, and later turned them over to
CST Amspacker.

Damon Burman and Bruce Heidebrecht, bd#BP forensic scientists, testified at
trial. Burman explained that he testadnerous items of evidence for the presence
of blood. The sleeveless T-shirt found untthee appellant’'s mattress and the boots
recovered from beneath gk both tested positive fotood on multiple locations,
as did the plastic bagsoc@vered from his sink. Blooalso was found on the boxer
shorts the appellant was wiaey when he was removedfm his cell shortly after
the attack on Cpl. McGuinn. Cuttings thle clothing and the plastic bags and a
swab taken from the tread of the solieone of the boots were sent for DNA
analysis.

Heidebrecht testifiethat the blood on the appellamtioxer shorts, T-shirt, and one
of the plastic bags found in his sink wassistent with Cpl. McGuinn’s DNA. The
swab taken from the sole of the appdlboot showed the presence of two types
of DNA, with the “major component” of thsample being consistent with Cpl.
McGuinn’s DNA and the “minor componenieing unidentified. The statistical
probability of anyone other than CplcGuinn having the same DNA profile was

1 in 340 quadrillion within the Caucasian population and 1 in 8.5 quadrillion within
the African-American population. Thp®pulation of the earth is 6 billion.

Donna Vincenti, an assistanedical examiner with the @ée of the Chief Medical
Examiner, testified that Cpl. McGuinnstained twelve stab wounds and twelve
cutting wounds. The majority of the stalounds were front to back in direction,
with a few being back to front in direeh. The stab wound to Cpl. McGuinn’s
neck hit his right internal catid artery and his right jugular vein and was so deep
that it nicked his cervical spine.

Three inmates with information about the murder testified for the State: Christy,
Freed, and one Garrison Thomas. As ndfdulisty had been incarcerated at MHC,

in Cell 44 on E4, on the day of the murdéle was serving a sentence for violating
parole on an underlying convigh for second degree asdauHe worked in the
kitchen as a dishwasher and had workezl 11:00 a.m. to 7:00 p.m. shift on the
day Cpl. McGuinn was killed. His wor&lothes consisted of a yellow kitchen
apron, rubber gloves, and black boots.

11
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That night, Christy returned to the temound 7:30 p.m. As wdmss usual practice,
he removed his clothes, wh were wet from washing shes, put on dry clothes,
and hung his wet clothes to doytside his cell othe railing on thdar side of the
walkway. At 10 p.m., when Cpl. McGuinntered the tier to do the count, Christy
was asleep in his cell. He had a curtgin blocking more than half of the front of
his cell. He woke up ta noise “like somebody wascing.” He looked up and
saw “an officer running back and forth” and a “guy stabbing the officer.” The
assailant was wearing a gray sweatswi) the hood down. Hmlentified Harris
as the inmate he saw stabbing Cpl.®din. Christy saw Cpl. McGuinn run
toward the back end of the tier, but themtback towards the front of the tier. He
did not see a second assailant.

The second eyewitness called by the StateBdagrd Jason Freed. At the time of

the murder, Freed had been serving a sentence for robbery with a deadly weapon
and was housed in Cell 16 on the E4 tier, Freed knew the appellant as “Shy” and
knew Harris as “Junebug.”

At 10:00 p.m. on July 25, 2006, Freed was in his cell waiting for Cpl. McGuinn to
appear. He explained that the inmat€all 2 (who was Gayles, but was known to
Freed only as “G”) had told him earlier in the day that something was going to
happen during the count. That wordesad, and many inmaten the E4 tier put

up curtains to darken the walkway and make it more difficult for Cpl. McGuinn to
see. After Cpl. McGuinn passed Freeddl, he (Freed) put out his “peeper,” a
mirror about the size of a piece of notebook paper. This allowed him to see all the
way down the tier. He sawhar inmates on the tier patit their peepers too, “like

a domino effect.”

After Cpl. McGuinn passed @82, Freed saw Harris leéimself out of his cell and
attack Cpl. McGuinn from behind. Harmss wearing a gragweatsuit and tennis
shoes. He then saw the appellant caaeof his cell and begin attacking Cpl.
McGuinn as well. According to Freed, the appellant also was clothed in a gray
sweatsuit and was wearing tan and brdwots. After Cpl. McGuinn managed to
escape, Freed heard the “clank” of mefajects being dropped through the mesh
fence onto the flats and then saw Harris tedappellant reenter their cells. After
that, the tier was “super quiet.” A few miestlater, COs appeared at both ends of
the tier.

The next day, Freed was removed from his cell and placed on a bus for a pre-
scheduled transfer to anothmrrectional facility. Hevas not transported to that
facility, however, but instead was rated to MHC to be interviewed by MSP
investigators. At that time, he told tetectives he had se&wo individuals out

on the tier” but did not know o they were. He explained at trial that he was a
member of the Bloods gang and that he knew that the consequence of “snitch[ing]”
on another inmate was “basically death.”

12
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About a year after Cpl. McGuinn was mardd, Freed was released from prison

on parole. Just a few months laterwees stopped by the police and found to be in
possession of a handgun. Ultimately, in September of 2008, Freed was indicted
federally for unlawful possession of a handg@®cause he had three prior felony
convictions, Freed was alleged to béamed career criminakvithin the meaning

of 18 U.S.C. § 924(e). That statutepioses a mandatory minimum sentence of 15
years.

In October 2008, Freed reached a deal tithgovernment under which he agreed
to plead guilty in his federal case andyde information about Cpl. McGuinn’s
murder. In exchange for Freed’s testifyitruthfully in themurder prosecution, the
federal prosecutor would recommend a reduandris offense levethus allowing
his defense attorney to argilnat he should be sentendeda term of between zero
and ten years.

Thereafter, Freed told “th&hole truth,” as he put itdentifying the appellant and
Harris as the two men he had seen attacking Cpl. McGlite also revealed that

the appellant had shown him a weapon on the day Cpl. McGuinn was killed and
had offered to give it to him. €ed had not taken the weapon, however.

Garrison Thomas testifiedah on the day of the murddre was housed in Cell 37

on the E4 tier, next to th@pellant. He was serving agence for murder. Thomas

did not witness the attack on Cpl. McGuinn because he wag tiyisleep and was
wearing earplugs. He thoudie heard the sound of keysgling near his cell door

and someone “running.” Imrd&ately thereafter, a femaleéO shined a flashlight

into his cell. The CO theleft the tier and Garrisorelard the appellant’s cell door
open and shut very quickly. Garrison knew the appellant had a key because he
often saw the appellant owtf his cell after count. After Garrison heard the
appellant’s cell door open and close, leard the water running in the appellant’s
sink for two to three minutes.

In his defense, the appellant called seven inmates housed on E4 on July 25, 2006.
The first, Raymond Hinton, was not in lusll when Cpl. McGuinn was stabbed.

He was working in the infirmary, where tnas on “blood spill dete” He testified

that he did not return tibe tier until July 27, 2006, around 2 a.m. He was assigned

to clean the tier. He sawltnd everywhere,” particularln the vicinity of cells

20 through 46. The blood was on the walkwihe cell bars, # cell doors, and

inside the cells in that area of the tier.

Four inmates, Phillip Custis (Cell 29phnny Evans (Cell 41), Michael Canty (Cell
48), and Terrence Baker (CéB), described having seemo inmates, both wearing

° Stephens notes that “Freed’s testimony was the sum total of the adiféence incriminating
Stephens” and “[t]he State built its entire closinguanent on the credibility of his testimony.” ECF No.
1 at 23 (citing Feb. 1, 2012 Trial Transcript, ECF No. 2-5 at 526-548).
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gray sweat suits and masks, attacking Cpl. McGUthnCanty explained that the
masks appeared to be DOC issued “skull cap8 slits cut inthem for eye holes.

None of the four could ideifly the masked assailantsyt Custis, Evans, and Canty
testified that the assailants were taller than the appellant and one of them also was
stockier than the appellant.

Several of the appellant’s withesses alsaftedtthat they had hhtime to clean up

blood, dispose of contraband, and dispose of bloody clothing in their cells before

their cells were searched. Baker tediifthat, after the attk ended, he quickly

cleaned up his cell with ammonia becausdibenot want to be fiked to the crime.

Custis testified that, after the attatie threw a knife r@d cell phone through the

mesh fence beyond the walkway railinginally, one Kenneth Lee Spencer (Cell

29) testified that he washed his facel dnands after the attack and flushed bloody

clothing and a cell phordown his toilet.

See Stephens v. StaMp. 722, Sept. Term 2012, Slip Ggi.2-17 (Md. Ct. Spec. App. Dec. 10.
2013), ECF No. 15-1 at 11830 (footnotes omitted).

On February 9, 2012, after six days of delitierg the jury found Stghens guilty of first-
degree murder and acquitted himcohspiracy to commit first-dgee murder. ECF No. 15-1 at
50. Following the penalty phase of the trial, the jury rejected the death penalty and instead
sentenced Stephens to life in prisathout the possibility of paroleld. at 57. The court imposed
the sentence on June 15, 2012. at 58.

[I1.  Appeal and Postconviction
On June 20, 2012, Stephens timely appeal@étdgdCourt of Special Appeals, presenting

the following questions:

1. Did the trial court abuse its distien by not giving a non-pattern jury
instruction about the Statedestruction of evidence?

2. Did the trial court err by giving the fiarn concealment odestruction of
evidence instruction?

3. Did the trial court violag¢ the appellant’s confraaion rights under the Sixth
Amendment to the United States Constitution and Article 21 of the Maryland

10 Stephens notes that these inmates were in loeliged closer to the assault, which took place
near cell 44, than Freed who was in cell 16. ECF No. 1 at 27.
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4.

SeeECF No. 15-1 at 114. On December 10, 2013, that®f Special Appeals affirmed the trial

court’s judgmentld. at 113-14. Stephens did not seek furtkgiew in the United States Supreme

Declaration of Rights by pmitting a witness to reatdom the chain of custody
forms?

Did the trial court improperly limit the appellant'eunsel’s cross examination
of a key withess?

Court. Form Information for Petition, ECF No. 1-2 at 2.

On May 12, 2015, Stephens filed a petition gostconviction relief in the Circuit Court

for Anne Arundel County in conagon with the McGuinn murdgudgment. Anne Arundel Cty.

Postconviction Petition, ECF No. 2 at 48- He asserted the following:

1.

Trial counsel were constitutionally eéffective by failing “to request an

instruction that the State was required to prove beyond a reasonable doubt that

some felonious blow by Petitioner wamlependently sufficient to cause—or,
at a minimum, a ‘substantial causef—the death of Corporal David
McGuinn.” Id. at 63. Stephens added that “in failing to argue the absence of
such proof to the jury, and/or iniliag to undermine the testimony of Mr.
Freed[] and/or AssistaMedical Examiner Vicentihrough cross-examination
or by expert testimony, counsel’s repraséion of Petitioner was deficient.”
Id. at 64.

Trial counsel were constitutionally effective by failing “to undermine the
search of Mr. Stephens’s cell and stgifihg] that critical physical evidence
against Petitioner was maintained propespite mounting ésence that such
evidence could have been contaminated . Id.’at 65-66.

Trial counsel were constitutionally inetfieve by failing “to effectively cross-
examine the only State witness who ideatifiStephens as a participant, Jason
Freed, on benefits he would receimeexchange for his testimonyld. at 67.

Trial counsel were constitutionally ineffective by failing “to reasonably
investigate and identify at trialtaknative suspects for the murdefd. at 68.

Appellate counsel was constitutionally ifedtive by failing “to appeal the trial

court’s ruling barring teésnony regarding the planting of evidence on inmates
... by officers at the Maryland House of Correctionsl”at 69.
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6. The cumulative effect othe preceding five assignments of error denied
Stephens his constitutiahright to the effectig assistance of counsdd. at
70.

7. A new trial was required because Stapie “decision not to exercise his
fundamental right to testify in his owtrefense at trial was based on the State’s
ability to use, for impeachment purposes, Mr. Stephens’s prior murder
conviction and life sentence therefor, ialh was later shown to be illegally
obtained and vacated.”ld. at 71. In advancing this argument, Stephens
acknowledged that he did eventually plegdlty to thatmurder charge in
exchange for a sentem of time servedld.

8. A new sentencing hearing was required beedthe life-plus-15-year sentence
he received for his premiss illegally obtained convicin that was later vacated
was a material factor considerey the jury in his sentencing.Id. at 73.

On October 5, 2016, Stephens supplemented thegmysttion petition to add a ninth allegation:

9. Trial counsel were constitutionally inetfi&ve by failing “to seure a vacatur of
Petitioner's Wicomico County convicticand life sentence before proceeding
to trial” in Anne ArundelCounty. Amendment to Bion, ECF No. 2 at 75-

7.

In April 2017, the postconviction court conducted a four-day evidentiary hearing on the
petition. ECF No. 15-1 at 65. Stephens took thedsta testify on his own behalf and stated that
he did not attack Cpl. McGuinn. ECF No. 2 at 58tephens claimed thhe stayed in his cell
until Cpl. McGuinn fled the tier, at which time Stephens pulled aside the blanket he was using as
a curtain, grabbed a bag of ice that was hangutgide of his cell, on which he saw blood from
the attack, and dumped it out into his simd. at 542-45.

Stephens also testified that he was maowetMHC in February 2006 to receive medical
treatment and was initially housed at the infirmaryerehhe did not interaetith the rest of the
prison population or the guard#d. at 529-30. He remained in the infirmary until late May and
did not have any meaningfudteractions with CplMcGuinn during that timeld. at 533.

In addition, Stephens testifigdat he decided not to takiee stand at the Anne Arundel

County trial in 2012 based on advice from coutsause he would have been impeached with
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his Wicomico murder convictionld. at 556-57. Stephens statbdt after the Wicomico County
conviction was vacated, he only tookadford guilty plea because the State offered him a sentence
of time served and not because he was actgalilyy; he viewed the State’s case against him as
“very weak.” 1d. at 558.

Dr. Donna Vincenti, the medical examingho performed Cpl. McGuinn’s autopsy and
testified for the State dahe 2012 trial, stateduring the postconvictiondaring that only two of
the wounds suffered by CpMlcGuinn would have been independently fatdl.at 275-76. Those
wounds were located on the right safehe back of his neck, injumj the carotid artery and jugular
vein, and on the leftipper back, injuring théeft upper lung lobe.ld. at 274-75. Dr. Vincenti
testified that the rest of theounds combined could have resdlia death, but they also “could
have been managed” if “trewas medical treatmentld.

Stephens’s expert withess, Dr. Daniel 3pé Chief Medical Examiner from Michigan,
reviewed Dr. Vincenti's autopsy report atestified at the postconviction hearingl. at 287-88.
According to Dr. Spitz, Cpl. McGuinn would not hadied even if he had he received every wound
identified in Dr. Vincenti’'s report agt from the two fatal stab woundtd. at 294-95. Dr. Spitz
opined that the wound on the left upper back, elveombined with all of the other wounds apart
from the wound to the back of the neck, alsould not have been fdtaith prompt medical
attention. Id.

On June 30, 2017, the Anne Arundel Countytpasviction court issed a Statement of
Reasons and Order denying the petition. eéptant and Order, ECF No. 2 at 6-40.

On July 28, 2017, Stephens filed an applicatiaridave to apgal to the Court of Special

Appeals. Application, ECF®& 15-1 at 156-231. He argued:
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1. The postconviction court erred in finditigat trial counsel’$ailure to require
the State to prove that Stephermudsed” Cpl. McGuinn’s death was not
ineffective.

2. The postconviction court erred wherdignied Stephens’s requests for a new
trial because the waiver of his right testify in his own defense was neither
knowing nor voluntary and resulted fnoineffective peormance by his
counsel. Stephens claimed “both (1) tthegt actions by the State produced an
unconstitutional conviatin in Wicomico County and the State therefore
deprived Stephens of thght to testify in his own belf, and (2) that counsel's
failure diligently to attack the Wienico County conviction before proceeding
to trial in Anne Arundel constituted irfettive assistance of counsel, with the
same result.”

3. The postconviction court erred whendiénied the claim that Stephens was
entitled to resentencing because thedpmurder conviction and life sentence
ungquestionably affected the jury’snéencing decision,” and its admission
“violate[d] due process, and counsel waetfective in failirg to challenge the
unlawful conviction before the Ann&rundel trial (and sentencing).”

4. The postconviction court erred in rulitigat trial counsel was not ineffective
in the guilt phase #ilough counsel failed to discrédfireed and stipulated that
evidence in the form of Stephenblsody boot and shirt were properly handled

by investigators. Stephens also claimed that the cumulative effect of these
errors prejudiced him.

In a summary order dated January 12, 2018,Cbert of Special Appeals declined to
intervene in Stephens’s case, tisosicluding all availble state review! Stephens v. Statdlo.
1027, Sept. Term 2017 (Md. Ct. Spec. Apgn. 12, 2018), ECF No. 15-1 at 232-8&¢ alsdMd.
Code Ann., Cts. & Jud. Proc. 8 12-202(1) (208gachowski v. Staté A.3d 907, 913-17 (Md.
2010) (explaining that the Court of AppealsMéryland does not have jurisdiction to issue a
certiorari writ in a case where the Court of Spedppeals summarily denied an application for
leave to appeal).

V. Claimsin thisCourt

1 0On February 9, 2018, Stephens filed a mofmmreconsideration, which the Court of Special
Appeals denied on March 15, 2018eeECF Nos. 3, 10, 20-1.
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In his Petition for Writ of Habeas Corputefi with this CourtStephens claims that:

1. He is entitled to a new trial because was unconstitutionally denied the right
to testify in his own defensend the denial was not harmless.

2. He is entitled to a new trial because he was denied effective assistance of
counsel. Specifically, Stephens claimatttrial counsel we ineffective by:
(a) failing to vacate the 1999 Wicomi@punty murder judgment before trial
in Anne Arundel County; (bfailing to investigate and argue the question of
causation; (c) failing to westigate and present exculpatory evidence; (d) failing
to impeach Freed with evidence anxpert testimony; (e) stipulating too
broadly to the chain-of-custody regargiphysical evidence; and (f) making all
these errors collectively.

3. He is entitled to a new sentencing hearing because his sentence in the Anne
Arundel County case was based on uncartginal convictions and sentences
in Wicomico County.

4. All of these alleged errors combine to warrant habeas relief.

ECF No. 1.

In their Answer, Respondents preliminarily atsieat Stephens’s Petition does not afford
an opportunity for plenary review. Answer, EGIB. 15 at 35-52. With regard to five of his
claims, which Stephens asserts were “ignofigglthe postconviction coyyrRespondents argue
that this court “must presume that [each] fedelaim was adjudicated on the merits™ although
the state court may have denied relief ittwut expressly addresg that claim.” Id. at 41
(quotingJohnson v. Williams$68 U.S. 289, 301 (2013)). Alternatly, Respondents contend that
“[tlo the extent that a merits adjudication is qi@msable, Stephens’s failute present his claims
fairly is the cause” and thus, those claiane unexhausted and prooeally defaulted.Id. at 49-
52. Respondents also argue that, in any eadirdf Stephens’s claims lack merid. at 53-90.

Standard of Review

An application for writ of habeas corpusay be granted only for violations of the

Constitution or laws of the United States. 28 0. 2254(a). The federal habeas statute at 28
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U.S.C. 8§ 2254 sets forth a “hightleferential standard for ewvating state-court rulings.Lindh

v. Murphy 521 U.S. 320, 333 n.7 (1998Ee also Bell v. Coné43 U.S. 447 (2005). The standard
is “difficult to meet,” and requires courts to give state-¢adecisions the benefit of the doubt.
Cullen v. Pinholster563 U.S. 170, 181 (2011) (internal ¢aton marks and citations omitted);
see also White v Woodally2 U.S.415, 419-20 (2014) (quotirtarrington v. Richter562 U.S.
86, 103 (2011) (state prisoner must show state colimg on claim presentkein federal court was
“so lacking in justification thathere was an error well understi and comprehended in existing
law beyond any possibility fdair minded disagreement”)).

A federal court may not graatwrit of habeas corpus unldgbg state’s adjudication on the
merits: 1) “resulted in a decisidhat was contrary to, or involveah unreasonable application of,
clearly established federal law, as determinedhieySupreme Court of the United States;” or 2)
“resulted in a decision that waased on an unreasonable determinadicthe facts in light of the
evidence presented in the State court proceedi@g§.U.S.C. § 2254(d)A state adjudication is
contrary to clearly established federal law ur@l@254(d)(1) where the seatourt 1) “arrives at
a conclusion opposite to that reached by [fwgreme] Court on a question of law,” or 2)
“confronts facts that are matdheindistinguishable from a rel@nt Supreme Court precedent and
arrives at a result opposite[tbhe Supreme Court].Williams v. Tayloy529 U.S. 362, 405 (2000).

Under the “unreasonable application” analysis under 2254(d)(1), a “state court’s
determination that a claim lacks merit precludelefal habeas relief $ong as ‘fairminded jurists
could disagree’ on the correctnesstloé state court’s decision.Harrington, 562 U.S. at 101
(quotingYarborough v. Alvaraddb41 U.S. 652, 664 (2004)). Thus, “an unreasonable application
of federal law is different from an incorrect application of federal lawd’ at 785 (internal

guotation marks omitted).
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Further under § 2254(d)(2), “a state-court faktieiermination is natnreasonable merely
because the federal habeas court would have re@acti#ferent conclusion in the first instance.”
Wood v. Allen558 U.S. 290, 301 (2010). “[#n if reasonable mindswiewing the record might
disagree about the finding in question,” a federbEaa court may not conclude that the state court
decision was based on an unreasondetermination of the factdd. “[A] federal habeas court
may not issue the writ simply beaa[it] concludes in its indepdent judgment that the relevant
state-court decision applied establistiederal law erroneously or incorrectly Renico v. Lett,
559 U.S 766, 773 (2010).

Analysis

Right to Testify

Stephens claims that he would haveifiest on his own behalfluring the Anne Arundel
County trial “had he not facedrtain impeachment with his prionurder conviction in Wicomico
County.” ECF No. 1 at 36. Primarily relying on the Second Circuit Bdksz v. Lopes834 F.2d
41 (2d Cir. 1987), he asserts that “[b]ecauiséVicomico County conviction was unconstitutional
and prevented him from testifyingls Anne Arundel trial, Stephe was denied his constitutional
right to testify.” Id. at 39. The postconviction cougjected this claim, stating:

The decision of the Petition[er] not tcstidy during his trial was based on the fact

that counsel and the Petitioner antitguhthe State would impeach him by using

his prior murder conviction from Wicord County against him. Trial counsel

advised the Petitioner thastprevious murder convictiamould be used to impeach

him if he testified, but it was Petitionerdecision whether to testify. During the

postconviction hearing, the Petitier maintained that he wanted to testify at trial

and tell the jury that he was not involvedthe murder. However, he explained

that after consulting with his attorneys, thecided to waive his right to testify so

as to not to be impeached on crosaraination with higrior conviction.

Petitioner also asserts that if hisigor conviction post conviction had been

aggressively prosecuted by counsel, aschnviction was vacated, he would have

testified and the result in the Case wolive been different. We now know that
the Wicomico County murder conviction was vacated on July 12, 2013 due in part
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to a State’s ballistic expert witness, Jus&opera, falsifying & expert credentials
and offering faulty ballistics testimony. Petitioner's counsel for this case also
represented the Petitioner in his PetitianFost Conviction Relief in the Wicomico
County trial. The Kopera issue, alongtiwother issues, led to an eventual
reexamination and retest thfe ballistics. It was founthat Mr. Kopera lied about
his credentials, and his conclusionstbe ballistics were wrong. After the re-
examination, the State offered to vadastitioner's murderanviction only if Mr.
Stephens plead guilty to murder in exadea for a sentence bfe, suspend all but
time served. The vacatur and plea ocalieker the Petitiorravas found guilty of
the Anne Arundel County murder and serthto life imprisnment without the
possibility of parole.

Every defendant has a constitutional rightémain silent, but can also waive the
right and testify in his own defense. Betier argues that “bdor” the Wicomico
County conviction, he would have testified his own behalf. Hargues the jury
here would have excused his prior conwictfor murder, since he received only a
“time served” sentence.

This argument, however, is misguidedtven if the Wicaico County murder
conviction was vacated prior to the teration of the Anne Arundel County trial,
and the defendant still plead[ed] guiltyttat murder for time-served (as he did),
the jury still would have been made awaf the defendant’'s murder plea through
the State’s cross examination of the defend&s Mr. Proctostated, once the jury
learned of the prior conviction it was dme over.” To quote from the State’s
Response to the Petition for Post-Conwiati “The fatal flaw of the Petitioner’s
claim regarding his right to $éfy lies in his premise that his conviction for murder
from Wicomico County could have beeamoved from hisecord . . . The
Petitioner daftly suggests thatury would understand thhts subsequent plea of
guilty to the Wicomico murder would beeceived as something less than an
admission of guilt. Such testimony wouldt only alert the jury to his murder
conviction, it would open the door toettState inquiring aboutind potentially
presenting evidence on, the factsleg Wicomico County murder.”

In order to get to this argument, we must work backwards in determining whether
defense counsel was deficient in not pimg the WicomicaCounty post conviction

in a timely manner. Petitioner's argumenimmarized is, “If, at the time of trial

for the death of Corporal McGuinn, Mr.epthens’s prior illegal murder conviction
had already been vacated and Mr.p8ens had already plead[ed] guilty in
exchange for a sentence of time servedybd have decided to testify in his own
defense.” If Petitions counsel at tharhe was deficient in not following through
with the Wicomico County post conviction et we can move oo the next step

in the process, which is, the prejueliaspect of this decision of counsel.

As noted above in th8trickland[v. Washington466 U.S. 668 (1984)] analysis,

“prejudice” means: a “substantial orgsificant possibility that the verdict of the
trier of fact would hae been affectedBowerg[v. Stat¢ 320 Md. 416, 426 (1990)
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(citing Yorke v. State 315 Md. 578, 588 (1989)). ddlitionally, the Bowers Court
noted that the term “sulasttial possibility” was usedynonymously with, “may
well have produced different result.” Id. at 427.

In order to agree with Petither, however, this line dfiinking assumes one crucial
point: that the defendant would have been successful in his Wicomico County post
conviction hearing and obtainvacaturof the convictiorprior to the trial in this

case (emphasis added). We krtbat defense counsel suitted a Petition for Post
Conviction in Wicomico County. We s know that the Wicomico County post
conviction proceeding was continued or postponed about thirteen (13) times by
defense counsel because their main carscéacused on the capital trial in Anne
Arundel County. Gary Proctor testified dugithe hearing that the main reason the
post conviction process in \8dmico County took so longas that the capital trial

in Anne Arundel County consumed thevorkload. When pressed on cross-
examination by the State, Mr. Proctor eaipkd that if he dextra time during
those five (5) years it took to go to trial, that he wanted to spend it on the capital
case in lieu of th post-conviction.

Harry Trainor opined that the failurey defense counsel to pursue the post
conviction first in WicomicoCounty was “below prevailg professional norms.”

He focused his analysis on how this diedl impeded the defenakds decision to
testify and that an attorney has a duty, under the ABA guidelines, to investigate
prior convictions. Mr. Trainor arguedahif a conviction can be used as an
aggravating factor or wilbtherwise come into evidence during the trial, then there
is a duty to investigatiéhat prior conviction angossibly get it set aside.

To counter these arguments, the Stateed¢avir. Joel Todd, Esq., the prosecutor
who handled the Wicomico County post conviction case. Mr. Todd was an
experienced prosecutor and explained that fact that the Petitioner had been
found guilty of murder as a result okthnne Arundel County trial was behind his
decision to vacate the Wicomico County nmaurdonviction. He explained that he
agreed to the post conviati and the subsequent guilty plea solely due to the
conviction and sentence in this case. WMudd testified that if the Petitioner had
not been convicted in Anne Arund€bunty, then the Wicomico County State’s
Attorney’s office would havee-tried the Wicmico County case and fought it on
the merits. The Court finds Mr. Todd’sstenony credible anéinds that but for

the Anne Arundel County murder convani he would not have agreed to the
vacatur of the Wicomico County murder conviction.

While the Court finds that trial counsgllack of due dilignce in pursuing the
Wicomico County Post Conuwion was a deficient act, e¢ne can be no prejudice to
the Petitioner. Prejuck, as noted by thBowerscourt means the deficient act,
“may well have produced a different resultBowers 320 Md. 416, 427 (1990)
(citing Yorke v. State315 Md. 578). In this case, the Court would have to assume
that first, the defendant would havedm successful in the Wicomico County post
conviction, and second, that the outcomh¢he Anne Arundel County case would
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have been different as a result of fhast conviction. Here, the connection between

the Wicomico County case and the outcoméhdd trial is toatenuous to give any

prejudicial weight.

Further, having heard the Petitioner[] testf to the facts stounding the murder

of Corporal McGuinn, the @rt must comment on hisstimony. The Court finds

the Petitioner was not credible and he has no credible explanation for his actions

that night. His testimonyould not, in the Court’s opinion, have helped him at

trial, but would have hurt him. He had no credible explanation for the bloody

clothing, and was not believahle any regard. Furthehe testified to using the

same mirror system Freed did to seeatwWvas going on in the tier. This would

have given credibility to Freed's abilityo see and hear whaie testified to.

Additionally, upon hearing of his conviction in Wicomico County, the Court cannot

find that a jury would excuse the conviction as the Petitioner argues. Therefore,

the post conviction relief requested for this allegation is hdpebyl ED.
ECF No. 2 at 33-37 (footnotes omitted).

The postconviction court’s destdon was not contrary to, ndid it involve an unreasonable
application of, clearly establistidederal law as determined byetBupreme Court. Moreover, it
was not based on an unreasonable determinatitimedfcts in light of the evidence presented.
The postconviction court correctfgund that “[e]ven ithe Wicomico County murder conviction
was vacated prior to the termination of then& Arundel County trial, and the defendant still
plead[ed] guilty to that murder fdime-served (as he did), theyustill would have been made
aware of the defendant’s murgeea through the State’s cross exaation of the defendant.” The
fact that Stephens remained convicted & WWicomico County murdeandercuts Stephens’s
contention that but for the Wiconu County conviction, he would Y testified on his own behalf
at the Anne Arundel County tri&d.

In both his Petitionrad Reply, Stephens citésper v. Betp405 U.S. 473 (1972), to argue

that he has a due process right not to beeanped by an unconstitutional conviction, even where

21n addition, Stephens testified during the postdction proceedings that even if his Wicomico
County case was not overturned, he still would have waotedtify. ECF No. 2 at 561. Thus, itis unclear
whether the Wicomico County conviction had abgaring on Stephens’s decision, although the
postconviction court found that it was of no consequeitet 851.
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the unconstitutionality of the pri@onviction only becomes apparetiter the trial and regardless
of the defendant’s guilt dhe impeachable offensd.oper, however, is inapplicable to this case
because Stephens made an informed decisiotoriestify and, therefore, there was no need for
the State to attempt to impeach him. Statémintly, this Court cannot invalidate Stephens’s
Anne Arundel County conviction based on angaldly improper impeachmethat never took
place.

To be clear, the postconvicti@ourt did not employ harmlessror analysis, as Stephens
seems to indicateSeeECF No. 1 at 40 (noting in the Petitithat “harmless error analysis does
not apply to deprivation of a defdant’s right to testify”). Rer, the court found that no error
occurred at all with regard to Stepherdi® process right togéfy on his own behalf.

Stephens also argues tihatis entitled tale novareview because the postconviction court
did not address his due procesarol but instead “addresse[d] onletheparate and distinct claim
that Stephens was denied effective assistancewfsel.” ECF No. 1 &5. From the transcript
of the postconviction proceedings,istclear that the court was awe of the due process claim.
SeeECF No. 2 at 851-52 (engagimg colloquy with @unsel for the Stateegarding the “due
process claim”). In its stment of reasons, the postconninot court acknowledged the due
process issue raised by Stephens, noting that “[e]very defendant has a constitutional right to remain
silent, but can also waive the riginid testify in his ow defense.” ECF No. 2 at 34. Thus, this
Court “must presume that thedferal claim was adjudicated oretmerits” although the state court
may have rejected it “without pressly addressing that claim.Johnson 568 U.S. at 301.
Stephens has not rebutted that presumpt8®e idat 303 (“When the evideer leads very clearly
to the conclusion that a federal claim was inadvégtewerlooked in state court, § 2254(d) entitles

the prisoner to an unencumberegogiunity to make his case bedoa federal judge.”). In any
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event, because this Court agrees with the pasiction court’s conclusion, Stephens would not
be entitled to habeas relief on thi®und even if he were entitledde novareview.
. | neffective Assistance of Counsel

As previously stated, Stephens argues that his trial counsel rendered constitutionally
ineffective representation bya) failing to vacate the 1999 Wimico County murder judgment
before trial in Anne Arundel Couyit(b) failing to investigate anargue the question of causation;
(c) failing to investigate and present exculpatevidence; (d) failingo impeach Freed with
evidence and expert testimony; (e) stipulatinog broadly to the chaiof-custodyregarding
physical evidence; and (f) makiadl these errors collectively.

The Sixth Amendment to the Constitution qar@tees a criminal defendant the effective
assistance of counsebtrickland 466 U.S. at 686Gee also Buck v. Dayi§80 U.S.  , 137 S.Ct.
759, 775 (2017). To mount a successful chagke based on a Sixth Amendment claim of
ineffective assistance of counsel, a petitionerstraatisfy the two-prongetest set forth in
Strickland 466 U.S. at 687-88See Williams529 U.S. at 390First, the petitioner must show that
counsel’s performance was deficient. Secondpétgioner must show #t he was prejudiced by
the deficient performancestrickland 466 U.S. at 687%&eeBuck 137 S. Ct. at 775.

With regard to thefirst prong, the petitioner must ehenstrate that his attorney’s
performance fell “below an objectavstandard of reasonablenes$trickland,466 U.S. at 688;
see Harrington 562 U.S. at 104. The central questionvigether “an attorney’s representation
amounted to incompetence under ‘prevailing protesdi norms,’ not whether it deviated from
best practices or most common customddrrington 562 U.S. at 88 (quotingtrickland 466 U.S.
at 690). The Supreme Court recently reiterdbedl the “first pong sets a high barBuck 137 S.

Ct. at 775. Notably, a “lawyer has dischargesl ¢onstitutional resporislity so long as his
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decisions fall within the ‘wide range gfrofessionally competent assistance.ld. (citation
omitted). The standard for assang such competence is “higtdgferential” and has a “strong
presumption that counsel’somduct falls within a wide rangef reasonable professional
assistance.’Strickland 466 U.S. at 669.

Second, the petitioner must show that hisraey’s deficient pgormance “prejudiced
[his] defense.”ld. at 687. To satisfy the “prejudice prong,petitioner must shothat “there is
a reasonable probability that, Hat counsel’s unprofessional ersp the result of the proceeding
would have been differentfd. at 694 see also BugkL37 S. Ct. at 776. “A reasonable probability
is a probability sufficient to undermine confidence in the outcome” of the procee&ingkland
466 U.S. at 687 A strong presumption of adequacy ateeho counsel’s conduct, so strong in
fact that a petitioner kglging ineffective assistance of counsrist show that the proceeding was
rendered fundamentally unfair by counselfrmative omissions or errorsd. at 696. Thus, “[a]
fair assessment of attorney performance requires that every effort be made to eliminate the
distorting effects of hinsight, to reconstruct thercumstances of coun&echallenged conduct,
and to evaluate the conduct fronuosel’s perspective at the timdd. at 689. A petitioner is not
entitled to post-conviction relidgfased on prejudice where the recesfablishes that it is “not
reasonably likely that [the alledesrror] would have made any diféace in light of all the other
evidence of guilt.”Berghuis v. Thompkins60 U.S. 370, 390 (2010).

In evaluating whether the petitioner hadidgeed the two-pronged test set forth in
Strickland a court “need not determine whether calissperformance was deficient before
examining the prejudice sufferday the defendant as a result thfe alleged deficiencies.”
Strickland 466 U.S. at 697. Nor must a court addlexth components if one is dispositivéones

v. Clarke 783 F.3d 987, 991 (4th Cir. 2015). This is baedfailure to satisfy either prong is fatal
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to a petitioner’s claim. As@sult, “there is no reason for awt . . . to add¥ss both components
of the inquiry if the defendant makes an insufficient showing on ddigitkland 466 U.S. at 697.

A. Failureto Vacate the Wicomico County Judgment before Trial

Stephens first argues that counsel’'s faluo investigate and obtain vacatur of the
Wicomico County conviction before proabeg to trial in Ane Arundel County was
constitutionally ineffective ECF No. 1 at 52-57. Agreeing withe postconvictiogourt’s finding
that counsel’s actions were deficient, Stephens takes issue with the court’s conclusion that there
was no prejudiceld. at 54. Specifically, Stephens claittgat he was prevented from denying
any involvement in Cpl. McGuing’death and offering an altetive explanation for the State’s
evidence.ld.

Here, the postconviction court found tha¢ ttonnection between the Wicomico County
case and the outcome of the Anne Arundel Cotny was too tenuous tgive any prejudicial
weight. ECF No. 2 at 37. In addition, the court found that Stephens was not credible or believable,
and he had no credible explawatifor his actions or for his @dy clothing on the night of Cpl.
McGuinn’s murder.ld. In sum, the postconviction court foadithat Stephens was not entitled to
relief as the record established that it was “nasomably likely that [the alleged error] would have
made any difference in light ofldhe other evidence of guilt.Berghuis 560 U.S. at 390. This
ruling was not “so lacking in justificationhat there was an mr well understood and
comprehended in existing law beyond any gmbsi for fair minded disagreementHarrington,

562 U.S. at 103. Thus, this issue presents no basis for relief.
B. Failureto Investigate and Argue Causation
Next, Stephens argues that counsel’s failto investigate and argue causation was

constitutionally ineffective. EENo. 1 at 58-81. According toejthens, had counsel investigated
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the law and facts related to causation, the Staéd not show that Stephens “caused” the death
of Cpl. McGuinn. Id. at 58. In particular, Spdens claims that counsél) failed to investigate a
plausible defense; (2) failed to interview important witnesses or investigate the State’s forensic
evidence; and (3) failed tequest a jury instruicin that would support aavailable defense or
define an element of the crimkel. at 60-61. Stephens also assénat although the postconviction
court addressed the latter two issues in its seeof reasons, it did natidress counsel’s alleged
failure to investigate the lawnd facts related to causation, adlvas the deficiency prong of the
jury instruction claim.Id. at 67.

With regard to this clainthe postconviction court found:

In the Petition for Post Conviction Reliéfetitioner argues that he was entitled to

a jury instruction that wodlrequire the jury to find #t Petitioner only caused the
death of Corporal McGuinn if his condugas a “substantial factor” that resulted

in the Corporal’'s death. Petitioner bas[es] this argument on the State’s main
witness, inmate Jason Freed, who wasisgra sentence for robbery with a deadly
weapon on the same cell block and who, adogrth him, could not have witnessed
Corporal McGuinn’s murder at the harafd_ee Stephens and Lamar Harris on the
night in question. Freed testified that he was housed in the same tier (row of single
prison cells) as the Petitioner and Mr. Harthe original co-defendant. Freed
explained how the inmate in Cell 2 (Galkesown to Freed as “G”), told him earlier

that day that somethingas going to happen duringethcount” that night.

Mr. Freed recounted the night of CorabMcGuinn’s murder and described how
he used a “looking out” mirror to see down the rows and out into the hallway of the
tier. T.1/17/12 p. 111. Freed stated, “..s@sn as Junie [Lamar Harris’ nickname]
came out and started stabbi&dpy [Lee Stephens’ nicknaineame out of his cell
and started stabbing toold. at p. 114. When promgd about whether he saw a
weapon in the Petitioner’s hands, Freesponded with, “Just the—I didn’t see the
actual weapormper se but | seen something in his handld. at p. 117. Freed
described Corporal McGuinn as physicalging trapped beten two figures as
he was trying to protect himself from the stabbiidy.at p. 118. After explaining
the assault, Freed mentioned that hedtheamething metal drop as one of the men
involved ran away from thecene and towards his celd. at p. 119.

Petitioner argues that Freed could ndtidguish which indiidual was stabbing
Corporal McGuinn, nor was it possible thfferentiate between Harris’ and
Stephens’ separate str&k@r swinging arm motionsPetitioner highlights how
defense counsel never adsked the issue of causatiahtrial, and how during
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cross-examination, counsel failed to umdme Freed’s testimony with the use of
expert testimony on vision capabilitiesSThere were twenty four (24) wounds
inflicted on Corporal McGuin: twelve (12) stab woundsd twelve (12) cutting
wounds--both “circular” and lhear.” The Assistant MBcal Examiner's Report
shows that four (4) of theaunds were potentially lethal.

Petitioner argues, “When a crime requires metely conduct but also a specified
result of conduct, a defendant generallgy not be convictednless his conduct is
both (1) the actual cause, and (2) the legaise (often called proximate cause) of
the result.”Burrage v. United State$34 S. Ct, 881, 887 (2014) (internal quotation
marks omitted). Accordingly, Petitioneontends that the State has to prove
beyond a reasonable doubt that the wiééat's conduct was an “independently
sufficient” cause of the victim’s death.

Petitioner argues that defenseunsel was ineffective in failing to request a jury
instruction on substantial causation, failingaigue to the jury the lack of proof

that defendant caused the death of CapiicGuinn, and failing to undermine the

testimony of Freed and/or the Asaist Medical Examiner Dr. Vincenti.

Analysis
i. Causation Instruction

As is noted in the State’s Response, “ldesrfor the tricourt to give a requested

jury instruction, theinstruction must be appropréatbased on three criteria: 1)
whether the instruction was generated by the evidence, 2) whether it is a correct
statement of law; and 3) wther it otherwise was fairlgovered by the instructions
actually given.”See Gimble v. Stagt298 Md. App. 610, 62¢ert. denied421 Md.

193 (2011) (internal citations omitted). ibg this standard, the Court need not
consider whether the instruction was generated by the evidence as it is clear that
causation is an element ofiest degree murder chargé.he second prong of this
analysis requires that the proposed ingtoncbe an accurate stament of the law.

Id. Here, Petitioner claims that an insfiion stating, “...théState was required to
prove beyond a reasonable doubt that sf@he@ious blow struck by Petitioner was
independently sufficient to cause—or ratnimum, a ‘substantial cause—of the
death of Corporal David McGuinn” would Y&been appropriate. The instruction
that Judge Hackner gave at thesd of the trial was as follows:

First degree murder is the intentibRdling of another person with
willfulness, deliberation and premedtibn. In order to convict the
Defendant of first degree mwed the State nui prove, onethat
the conduct of the Defendant caused the death of David
McGuinn. And two, that the kilhg was willful, deliberate and
premeditated.
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Willful means that the Defendant actually intended to kill the victim.
Deliberate means that the Defendamis conscious dhe intent to

kill and premeditated means that the Defendant thought about the
killing and that there was enougimg before the killing, though it
may only have been brief, for timefendant to conder a decision
whether or not to kill and enough time to weigh the reasons for and
against the choice. The premeditated intent to kill must be formed
before the killing.

As the comments supporting this instroaticite, “The third threshold issue is the
requirement of both factland legal or proximate caation between the act or
omission of the defendant and the deaththe victim. The factual causation
requirement is satisfied if the defendant’s act or omission was a substantial factor
in bringing aboutthe death.” See generallCLARK & MARSHALL, supra 8

10.01, at 603-16; LAFAVEsupra § 6.4-6.4(c), at 350-5PERKINS & BOYCE,

suprg at 769-824. It is this “substantiatctar’ language that the Petitioner claims
trial counsel failed to requesbfin the trial judgen this case.

As explained above, deficient acts of trial counsel are, “assessed based on a
comparison to ‘prevaitig professional norms’ and counsel’s actions must be
presumed reasonable iigroven otherwise.” Smith v. State394 Md. 184, 207
(2006) andPremo v. Moorg 562 U.S. 115 (2011). “In ruling on a claim of
ineffective assistance obunsel, a hearing judge mugve substantial deference

to counsel's judgment.” Id. “There is a strong psumption that counsel's
representation is within the wide range@fsonable professional assistandd.}

citing Harrington v. Richter562 U.S. 86, 110 (2011).

However, in the opinion of this Courtihe defense was not prejudiced by the
omission of the Petitioner’s requesteddaage on causation. As the State points
out, the use of Maryland Criminal Pattern Jury Instruction 4:17 was proper in this
case. It is clear to the Court that thecision of trial counsenot to request any
further causation instrucin was not improper as thestruction given covered the
area in question. The instruction that was given by the trial judge was proper and
appropriate for the case at hand, andGbart can find no error in this regard.

Furthermore, on February 13, 2012, during BHas the sentenng portion of the
trial, Judge Hackner instructed theyjwn “principalship” and stated:

The State also alleges and mpsbve that the Defendant is a
principal in the first-degree to tleet of murder. A principal in the

first-degree means that the Defendeommitted the murder by his

own hand. The Defendant’s convarniiof first-degree murder does
not by itself establish that eithaf these allegations has been
proven. You must make a segarandependent finding based on
the evidence for each allegatioriThe State must persuade you
beyond a reasonable doubt that thedksgations which are in Part 1

31



Case 1:18-cv-00493-RDB Document 24 Filed 11/03/20 Page 32 of 46

of the sentencing foriave been proven. And the Defendant is not
required to persuade you that tleegations have not been proven.
T. 2/13/12 p. 60, lines 3-14.

Later that same day, the jury found that Btephens to be aipcipal in the first
degree in the murder of Corporal Mc@nj further emphasizing that there was no
confusion as to the caugm element of the crime.

It is clear to this Court that themgas enough direct evidence (the eyewitness
testimony of Jason Freed, the blood onlibgom of Petitioner'shoes, the bloody
tank top underneath of Petitioner's mes$s, the drop of blood on Petitioner’s
underwear) as well as cumstantial evidence (Hegbner's neighbor hearing
watering running during/after the time ofetlevent, the discovery of a “key” in
Petitioner’s cell with which to open tlell door, and more) upon which the jury
based its conclusion. As is articulatedhie State’s Supplemental Response to the
Petition for Post Conviction Relief, “Defdant [Petitionertannot demonstrate
that, but for this jury instiction, there is a reasonalgessibility that the jury’s
verdict would havdeen different.”

Therefore, this Court finds Petitioner failed to establish that counsel were
ineffective under thetandards required undgitrickland its progeny and Maryland
case law. Accordingly, Petitioner’s requéstpost conviction relief based on this
allegation isDENIED.

ii. Failureto Interview Medical Examiner

Petitioner argues that the decision of tcalinsel not speak with Dr. Vincenti prior
to the trial, thereby not learning whichtswand stabs inflicted the most harm to
Corporal McGuinn, was deficient. Duringetpost conviction heeag, Dr. Vincenti
testified as an expert witness and disxl the wounds that were inflicted to
Corporal McGuinn. Although she could riestify as to how many weapons were
used to inflict the woundsshe did provide informain that it was possible for
Corporal McGuinn to have lived butrfthe two most lethal wounds (Wounds ‘A’
and ‘E,’ respectively).

Petitioner called Dr. Daniel Spitz, the Chief Medical Examiner from Macomb
County, Michigan, to further describe the wounds and the cause of death of
Corporal McGuinn. Dr. Spitz agreedthv Dr. Vincenti that Corporal McGuinn

died from the totality of the loss of blood that he suffered due to the wounds.
However, he indicated that some wounds bleed more profusely than others and
made the connection that Wound ‘A’ wesal regardless of the other wounds
existing. His testimony was siraito Dr. Vincenti’s in thahe could not definitely

say the number of weapotisat caused such wounds.

When asked during the post conviction legwhy he did not reach out to Dr.
Vincenti before the trial, Mr. Proctor, indieal that it was not a strategic or tactical
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decision. Mr. Proctor dicexplain that he reachedut to their own Medical
Examiner in Delaware, a Dr. Richard CajlerCounsel indicated that he sent Dr.
Callery the autopsy report of CorpofdcGuinn but that no fther meetings or
follow up occurred with hinor his office. He also ghained that this was not a
tactical decision on his avir. Lawlor’s parts.

In the course of his testimony, Mr. Pracéxplained his rationale behind not asking
many questions of Dr. Vincenti on thetmgss stand. He salte may not have
asked her one single question. He explained that it is possible if he had known
about any conflicting reports as to the caodeath of Corporal McGuinn that he
could have explored the tlisctiveness of thanjuries and the number of weapons
issue further. However, during cross-exaation, he elaboratethat he usually
does not delve into detailed testimony witkdical examiners because the less that
the jury hears from them the better. élplained that he prefs to get them off
the stand as soon as possible, so as tfonas too much on the graphic details of
the victim’s injuries. He admitted to V& “erroneously believ@ that the Medical
Examiner was off limits in this way.

Mr. Harry Trainor, Esg., antt@rney with substantiatriminal experience, was
called by the Petitioner to testify on thidasther issues. Mi.rainor was accepted
as an expert in death penalty litigatiamavas permitted to offer opinions in this
case. In his opinion, Mr. Laat and Mr. Proctor’s failug to interview Dr. Vincenti
was clearly deficient. He cited ABA GuidelineRule 10.7 and Rule 10.8. During
cross-examination, Mr. Trainor concedduat it was not per se ineffective
assistance to not interview Dr. Vincenti, budttin this case it is something that he
definitely would have done.Mr. Trainor indicated that this was a particularly
troubling choice of actio as there seemed to bereason for not iterviewing the
Doctor, particularly if cause of ddabr manner of dehtwas at issue.

The Court finds that it was not deficieot trial counsel to not speak with Dr.
Vincenti prior to trial. Despite his assien, that it was not a tactical decision to
not speak to Dr. Vincenti, MiProctor gave tactical reass for not speaking to her
that have previously been outlined abaweluding wanting tdimit the amount of
graphic details that the jury would heabout the killing. Even if counsel’s
performance was deficient, Petitioner liaied to prove the prejudice prong of
Strickland “The Supreme Court ha®ted that while it is possible that an isolated
error (defective act) can constitute ineffee assistance, it is difficult to establish
ineffective assistance based on a siragiewhere counsel’s overall performance
reflects active andapable advocacy.Harrington v. Richter562 U.S. 86, 111
(2011). Here, if counsel’s failure to tail the Medical Examiner before the trial
was deficient, that act did not so inflwenthe trial as to prejudice the Defendant.
Given the Court’s original causation ingttion, which was mperly given, and the
limited difference in opinions of theounds suffered, the Court cannot find that
the result would have beetfferent. Accordingly Petitioner’s request for post
conviction relief based on this allegatiorDENIED.
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(ECF No. 2 at 14-22footnotes omitted).

At the outset, this Court rejects Stephens’s claim that he is entitide tmvoreview
regarding this issue. Espally given the postnviction court’s lenthy and well-reasoned
discussion, this Court “must prese that the federal claim waadjudicated on the merits”
although the state court may have rejectédithout expressly adassing that claim.”Johnson
568 U.S. at 301. Moreover, althdutihe postconviction court did haddress the deficiency prong
of the jury instruction claim, #hlaw is clear that a court “né@ot determine whether counsel’s
performance was deficient beforeaexining the prejudicsuffered by the defendaas a result of
the alleged deficienciesStrickland 466 U.S. at 697, nor mustaurt address both components
if one is dispositiveJones 783 F.3d at 991.

With regard to Stephens’saiin that trial counsefailed to interview Dr. Vincenti or to
investigate the State’s forensic evidence, the postconviction caed that Stephens’s own expert
acknowledged that such failure wast per se ineffectivassistance. The court further noted that
although Proctor may have asked Dr. Vincenti ngarestions during cross-examination if he had
known about any conflicting reports as to the cause of death of Cpl. McGuinn, Proctor indicated
that he usually does not delve imtetailed testimony with medicakaminers in ordeto limit the
amount of graphic details that the jury would hedaout the killing. Thus, the postconviction court

found that counsel’s decision was ultimatelgtical and not defient nor prejudiciat®

13 Indeed, Proctor testified that he did not seekiterview Dr. Vincentbecause he mistakenly
believed that in her capacity as medical examinerwsignot available to speak with defense counsel.
ECF No. 2 at 447-48. Proctor also testified, howeahat,he and Lawlor “took the position” that it was the
State’s job to prove Stephens’s involvement in the attack on Cpl. McGldnat 451. As a result, they
“eventually decided why take the onus on proving that someone else did.itThis testimony supports
the postconviction court’s finding that counsel’s demi not to pursue the causation issue was ultimately
tactical. Likewise, it indicates that counsel were nfitdmt, as Stephens alleges, for failing “to investigate
the law and facts related to causation.” It weaspnable for counsel to focus on establishing reasonable
doubt that Stephens participated in the attack atthirahan whether he landed part of the 24 stab wounds,
though not the two that may have been responsible for Cpl. McGuinn’s death.
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As to Stephens’s claim that trial counsehdered ineffective astance by failing to
request a jury instruction that would support arilatsée defense or define an element of the crime,
the postconviction court similarly fimd that Stephens failed taiséy the standards required under
Strickland The court found that the decision of tcalunsel not to request any further causation
instruction was not improper astinstruction given covered thesarin questionMoreover, the
postconviction court noted that dugithe first phase of aéencing, the state cind court instructed
the jury on “principalship,” meaning that thery made a separaiedependent finding that
Stephens committed the murder by his own hand.

On this record, the postconvmmh court’s ruling was not corary to, nor an unreasonable
application of Strickland No basis for relief under 28 8.C. § 2254(d) has been stated.

C. Failing to Investigate and Present Exculpatory Evidence

Stephens next argues thatuosel failed to investigate and present evidence, through
photographs, that the clothes he allegedly waweng the attack on Cpl. McGuinn were not
covered in blood. ECF No. 1 81-84. In the “Fais” section of his postconviction petition,
Stephens stated the followg regarding this issue:

In their efforts to demonsite the shoddiness of thesestigation, however, counsel

were ineffective in a number of respectdVitnesses thaallegedly searched

Stephens’s cell in the hours after Mafs death provided testimony regarding,

among other things, the discovery andlemtion of Stephens’s boots and other

pieces of evidence allegedly found in @tens’s cell. Their testimony on those

iIssues—most notably with respect tbhawvas actually in the cell and where the

boots were found—was inconsistent, but deée counsel failed to clearly elicit

those inconsistencies during cross-examination or lay them out for the jury in

closing argument. In addition, the iesbny of these witnesses was seemingly

contradicted by photographs of Stephergl produced in discovery, but defense

counsel failed to use those photodrsymn any capacity at trial.

ECF No. 2 at 54.
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Stephens did not include this issue ie thection of his postaviction petition titled
“Claims for Relief.” See idat 61-74; ECF No. 1-2 at 2-Puring postconviébn proceedings,
counsel for Stephens stated during his openingratatt that photographs of Stephens’s cell from
the night of the attack “show what appeared cjetarlbe sweats that westored in the cell . . .
[that] had no blood on them.” ECF No. 2. at 159-60.

This Court agrees with Respondents that éhaseStephens’s unclear presentation of the
“sweats” issue during postconviction proceedirtgs, state court broadunderstood Stephens’s
contention to be that “defenseounsel failed toclearly demonstrate the inconsistencies
surrounding the searching of thesmn cell and collection of purpedly incriminating pieces of
clothing.” ECF No. 2 at 22That claim is addresseufra, Section lI(E)}*

D. Failing to Impeach Key Witness with Evidence and Expert Testimony

Stephens claims that triabensel were ineffective for filng to investigate and present
evidence to impeach Jason Fre&CF No. 1 at 84-97. Stephemstes that Freed came forward
years after he initially deniekhowing anything about the assaualhd only after he was charged
with a federal weapons offenséd. at 84. Moreover, Stephens contends that Freed'’s ability to
perceive the events he testified to, including his identification of the assailants, was readily

impeachable.ld.

14 Even if this Court were to find that Stephsrdaim regarding the photograph of his clothes had
been properly presented, exhausted, and inadvertevgirlooked in state court, it would not suffice to
show ineffective assistance on thetpa trial counsel pursuant trickland During the postconviction
proceedings, counsel for Stephens testified that he asked the jury “whertheveneats?” but could not
recall why the photograph was not highlighted. ECFEF2Nat 209-10. During closing arguments, counsel
for the State argued that “it is not as if having anoplagr of sweat clothes your cell suddenly exonerates
you.” Id. at 893. From this record, this Court cannot find that Stephens’s counsel were deficient simply
because they did not use photographs to argue,egsdild, that bloody sweats were never found in
Stephens’s possession. As previously stated, “jajafssessment of attorney performance requires that
every effort be made to eliminate the distortingeet§ of hindsight, to reconstruct the circumstances of
counsel's challenged conduct, and éealuate the conduct from counsel's perspective at the time.”
Strickland 466 U.S. at 689.
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In denying this claim, # postconviction court found:

Petitioner argues that defense counsehdideffectively crosgxamine the State’s
principal eye-witness, Jason Freed, anlédéato fully expose the Federal and State
benefits that Freed was to receive drchange for his stimony. Petitioner
concedes that defense counsel was “sfegke some extent” in demonstrating
the Federal deal that Freedsaapart of, but that the real problem was in the failure
to show what benefits the State had @teFreed in exchange for his testimony.

According to Petitioner, approximatetyo weeks after being indicted with a
federal firearms charge in 2007 (beforef@wlant’s trial) Mr Freed decided to
come forward with information and meeith prosecutors to describe what he
witnessed as to the assault of Corporal McGuinn. At trial, defense counsel was
precluded from asking Freed aboutrgmins between him and the State in
connection with reduced jail time afteéreed denied knowing whether his lawyer
had spoken with the State about such deals. However, Petitioner argues that there
were other ways in which defense courtsrlld have challenged Freed’s motives,
including a letter that Freed had writtem Maryland State Fige Corporal John
Branham on February 23, 2007. The letnich was never utilized by defense
counsel at trial, stated part, “I remember someoneys& ya’'ll can help me out

with my state issues.” Petitioner contends that there were multiple ways in which
defense counsel could have brought tlsisue to light, resulting in Freed’'s
credibility being questioned by the jury.

Michael Lawlor testified that he had certain goals in mind when he cross-examined
Mr. Freed during the trial. He explaindtht the cross-examination of Freed was
multi-faceted and that he wanted to shbwee things: 1) Freed was biased and he
came forward very late in the investigati@hFreed’s ability to perceive the events

of the night was not realist{all the way down the hallwasmall mirror, etc.), and,

3) He only came forward when he was deaf federally, furthg] illustrating the
unreliability of his testimony. Mr. Lawldoelieved his cross-examination was not

as successful as he wanted it to be, that he “stumbled out of the gate” and “lost his
legs” during the exaination. Mr. Lawlor indicated was importanto show that
Freed had a federal deal and he triethlmmmer” the point home during closing
argument at trial. As for not using the éstthat Freed sent to Corporal Branham,
Mr. Lawlor did not recall if thatvas a strategic decision or not.

Harry Trainor, Petitioner’'s expert witness, testified that Mr. Freed likely had a hope
or expectation that the State would help him if he testified, atdhls could have
been explored further by defense cound#l. Trainor also oping that if the letter

from Freed to Corporal Braham had beserlooked then that would have been a
deficient act on the padf defense counsel.

Mr. David P. Ash, Assistant State’s Attorndgstified regarding this issue. Mr.

Ash was one of the trial prosecutors ie tase. Mr. Ash testified that there was
no agreement between Mr. Freed and tl&eStonnected to his state charges in
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Howard County. When questioned abowg tetter sent from leed to Corporal
Braham, Mr. Ash answered that he ads#igeorporal Braham that there were no
deals with Freed. Mr. Asixplained that at the time thitr. Freed was to testify

as a State’s witness, he had already niageléederal deal and thus he was “damaged
goods” according to the State. On crosareixation he elaborated that the deal

was made by the federal prosecutor'8cef and was not origated by the Anne
Arundel County State’s Attorney. Mr. Agtxplained that Mr. Freed had no impact

on the State’s case and that the best evidence the State presented was the
overwhelming physical evidence.

It is well-settled State law that, the ®tahust disclose anyargain or benefit it
offers to any of its witnessedVilson v. State363 Md. 333 (2001). During the
Petitioner’s trial and the post convictidrearing, no evidence was presented to
support a State-level deal in exchangeFAreed's testimony. The jury was aware
of Freed's Federal charges, potentiahtsace, and relatededl. As the State
phrased it, “in the end, the jury was awé#nat Mr. Freed was testifying based on a
deal from the Federal government and jbrors either believed his testimony
despite the deal or they disregardesd tastimony and convicted the Defendant
because of the overwhelming physiealdence presented by the State.”

While Mr. Lawlor had concerns over the liag that he “lost his legs” during cross-
examination, that admission does not adtically qualify as a deficient act by
trial counsel. With no Stateal in place, there coultk no cross-examination as
to a deal that did not exist, Mr. Lawlbad a clear strategy in cross-examining Mr.
Freed—his intentions were show his bias, the inabilitipr him to perceive what
he thought he saw, and the fact thatMagted a long time to come forward with his
information. Even though according tounsel the cross-examination did not go
“as planned,” that does not mean the was ineffective in conducting the
examination in that wayHarrington v. Richter562 U.S. 86 (2011).

Mr. Lawlor wanted the juryto understand that Freed’s visual perception of the
murder could not have been as clear as he indicated that it was to the jury. He
wanted to highlight the problems withethighting on the tier and to show that
conditions were far from ideal to obsem#at Freed claimed that he saw. The
attack on Corporal McGuinn was debed as having occurred more than one
hundred (100) feet away from Freed’'s celimber 16). Petitioner contends that
defense counsel should have presenteettvironmental problems more clearly to
the jury, including, but not linbed to: the lack of lightingn the tier, the loud noise
coming from the large ceiling i@ above, and the resultiagility to perceive such

a scene from a far distance (not to mention only viewing the scene from a small
handheld mirror).

During the post conviction hearing, Petitioner argued that defense counsel could
have called expert withessé the fields of humaperception and audiology in
order to demonstrate the néaipossibility of Freed to actually see what he claimed

to have seen that nighifo bolster their argumen®etitioner called Dr. Bradford
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May to testify as an expert on hearing dedfness. He described his qualifications
and how the audibility of sound is measured. He formed an opinion that an
individual one hundred (100) feet awapwd not be able to hear the sound of a
stab, as Mr. Freed claimed he heard the night of the attack. In support of his
opinion, Dr. May conducted axperiment with a laboraty sound quality machine

and measured the decibel level of the safrefabbing a piece of meat with a sharp
object. He equated this tee potential sound of a ham being getting stabbed by

a sharp object and the similar sound that s.ation would make. He testified that
the sounds of stabbing the meat were hatdtgctable and thaten a slight change

in environmental backgrounaoise would greatly changbe outcome and as a
result one could not hear whdt. Freed claimed he heard.

On cross-examination, Dr. May admittedtthe did not know ectly how far away
Freed was from the crime. He also tedtifibat he had neveisited the Maryland
House of Corrections and did riatow the noise level thakisted at that evening.
He also did not consider the differenisetween stabbing aqie of meat in a
controlled setting versus stabbing a live lamf] wearing a shank proof vest during
a violent fight withtwo (2) individuals.

Petitioner also called Dr. Geoffrey Loftus as an expert on human perception and
sight. Dr. Loftus testifiedhat a person’s ability toeg under certainonditions is
different due to “scotopic” @rk) and “photopic” (lightenvironments. Dr. Loftus
explained that even in the most ideghling and distance s#tions, it is very
unlikely that an individual would have beahle to see and identify the Petitioner
from such a distance. Q@moss-examination, Dr. Lafs admitted to not knowing

the level of “luminance” on the tier thaight, and that he ldano actual data from

the night in question to ego support his opinions.

Pursuant to Maryland Rule 5-702:

Expert testimony may be admitted, in the form of an opinion or
otherwise, if the court determines that the testimony will assist the
trier of fact to understand the evidermeeo determine a fact in issue.

In making that determination the court shall determine (1) whether
the witness is qualified as an exgay knowledge, skill, experience,
training, or education, (2) theppropriateness of the expert
testimony on the particular subject, and (3) whethsufficient
factual basis exists to support the expert testimony. (Emphasis
added)

In this case, although qualified in theispective fields, both Drs. May and Loftus
based their testimony on unknown envir@amtal conditions. Neither individual
knew the exact lighting, background noise,positions of the parties during the
night of Corporal McGuinn’s murder ardimitted to such during their testimony.
Although their testimony waadmitted at the post conviction hearing, the Court
would not have allowed thexperts to testify at trial.  Neither expert had a
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“sufficient factual basis” upon which toease their opinions and their testimony

would not have helped the trief fact in this case. Fther, the Court of Appeals

has not accepted the use of expert tastiyrto challenge the perception of an eye-

witness, “We again shall déte to adopt a new standaeharding the admissibility

of an extrajudicial eyewitness identifiga, or for incorporing expert testimony

into challenges of an eyewitness idanéfion, because our jurisprudence already

provides suitable means to assay an eyewitness identificaBomley v. Statel42

Md. 168, 185 (2015).

For the reasons stated above, the relefght in this &gation is herebPPENIED

as the testimony of the withesses do paive that counsel's performance was

ineffective.

ECF No. 2 at 25-30 (footnotes omitted).

This Court cannot identify angspect of the postconvictiocourt’s reasoning that is
contrary to or an unreasonable apgtion of clearly established fedélaw, or that is based on an
unreasonable determination of the facdee28 U.S.C. § 2254(d). Citinfucker v. Ozmint350
F.3d 433, 444 (4th Cir. 2003), Stephens allegesithahs necessary foriat counsel to have
presented the additional evidence and expert testimony in order to impeach Frdedkein
however, the Fourth Circuit affirmed the federal district court’s deniallwgdscorpus relief after
it found that the case was not diwéhere trial counsel made nofeft to investigate and pursue
avenues of impeachment; rather, trial counsaphi failed to uncover the precise impeachment
evidence” that was asue on postconvictiorld. at 445.

Likewise, here, counsel testified during the postconviction proceeding that he had goals of
showing that: 1) Freed was biasadd came forward very late the investigation; 2) Freed’s
ability to perceive the events of the night was realistic; and 3) Freezhly came forward when
he was charged federally, further illustrating timeeliability of his testimony. As the Court of
Special Appeals recognized oreflhens’s direct appeal:

appellant’s counsel was affad wide latitude to questid-reed about his criminal

background; his federal plea agreement; and any other agreement reached with
regard to his testimony and his pendM@P case. It was plain from Freed’'s
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testimony that he stood to gain a redoretin his federal sentence from testifying
and that he might also receive anb#t in his then pending VOP case.

ECF No. 15-1 at 151. It is clear that trial coelmmade efforts to investigate and pursue avenues
of impeachment although he may maive used the precise impeachimevidence at issue here.
Thus, Stephens is not entitledrtabeas relief on this claim.

E. Stipulating Too Broadly about Handling of Physical Evidence

Stephens next asserts that trial counsel vieeéfective for stipudting that the State
properly handled physical evidencBECF No. 1 at 97-98. The gosnviction courtrejected this
claim, stating:

Petitioner argues that counsel faileddemonstrate the inadequate investigatory
techniques of the correctional officerhievresponded to the crime scene and E4
tier immediately after the incident. tRmner's concerns include the “shoddy”
collection of evidence, tampering of the crime scene by officers that were untrained
in crime scene preservaticemd an improper chain of siody of certain pieces of
evidence. The main issue, according to e, is that defense counsel failed to
clearly demonstrate the inconsisten@esounding the searching of the prison cell
and collection of purportedly inicninating pieces of clothing.

The stipulation entered into by bothiss of trial counsel is as follows:

9. Both parties stipulate that on July 25, 2006, at 10:25 pm, CO
Winslow Veney relieved CO Rody Sampson as Officer in
Charge of Center Hall at the Maryland House of Corrections.
Officer Veney maintained propehain of custody of State’s
Exhibit #34 (tank top t-shirt), te’'s Exhibit #35 (pair of tan
boots), and State’s Exhibit #36 ésh laundry bag). These items
were not disturbed or altered any way prior to their being
collected by Crime Scene Techniciannie Kalathis on July 26,
2006 at 10:23 am.

10. Both parties stipulate that dualy 26, 2006, at 10:23 am, Crime
Scene Technician Anne Kalathaok custody of State’s Exhibit
#34 (tank top t-shirt), State’s ExXtii #35 (pair otan boots), and
State’s Exhibit #36 (mesh laundbag). These items were
sealed in separate evidence bags and turned over to Crime Scene
Technician Kristine Amspacker on July 26, 2006, at 12:00 pm.
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11.Both parties stipulate thaproper chain of custody was
maintained throughoufor all physical iems of evidence
collected by MSP Crime Scene Technicians at the Maryland
House of Corrections on JuBb, 2006 and July 26, 2006.”

Petitioner argues that paragraph numbaer(P) is poorly written and may have
confused the jury. Petitioner argues ttia stipulation miees it seem as though
defense counsel is not challenging ttegportation of evidence during the entire
collection process after the incident on &&r. At the postanviction hearing, Mr.
Proctor made it clear that without a dohktand Mr. Lawlor wanted to challenge
the chain of custody and evidence befowgiived at the Center Hall location. He
stated that he usually considers stipolasito be “defense tactics” but was unsure
as to whether this one in particular vaiscussed with Mr. Stephens. When pressed
by Petitioner’'s counsel, Mr. Bctor responded that he wassure of whether this
particular language in the stiputat was “strategically written.”

On cross-examination, Mr. Proc agreed that there wetwelve (12) versions of

the stipulation that were exchanged betwiberState and defense trial counsel until
one final version was decided on for usetrél. The State argues that the
stipulation is accurate andathit is not confusing amisleading. The State further
points out that thistgulation, regardless of whethemitis deficient, fails to satisfy

the prejudice prong of th8tricklandanalysis. The jury ner sent a note during
deliberations indicating that they werenfused by the wording of the stipulation,

the State never argued contrary to theutéition, and the defense argued consistent
with their position. As such, it would not have changed the outcome of the case if
it were written differently.

On cross-examination, both Mr. LawlondaMr. Proctor stated the crime scene
evidence was not well-presexy and that they presented this argument to the jury.
Some of their concerns included the féet supposed bloddund in the sink of
Mr. Stephens’s cell and inside the doanfaof his cell were left untested by lab
technicians, indicating that the MHC aféirs failed to do their job properly. The
State pointed out that defense counsélely highlighted the problems with the
DNA evidence during Petitionertsial to the jury. The Petitioner conceded in his
opening statements that trial counselgtiighting of the poblems with the DNA
evidence was one of the @tiger points that trial counselade during the trial.
However, Petitioner maintains thatethlanguage in the stipulation was a
“devastating oversight” that precludetefense counsel from challenging the
integrity of the chain of custody of soraéthose items of @dence in question.

Based on the outline8tricklandtest above, “There is a presumption that trial
counsel’'s actions were reasonablad athe petitioner nmst overcome the
presumption that trial emsel’s actions were nebund trial strategies.3trickland
466 U.S. at 689. Based on the testim@ngvided during the Post Conviction
Hearing, this Court finds that the actions counsel were not deficient as to
challenging the search of Petitioner’'s @alld subsequent collection of evidence.
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The stipulation created and settled upontrigl counsel approgately stated the

facts and was a clear trial strategyAs such, counsel’'s actions were not

unreasonable. Accordingly, Petitioner’s regufor post-conviction relief based on

this allegation i©DENIED.

ECF No. 2 at 22-24 (footnotes omitted).

The postconviction court's detaination that Stephensilkad to meet his burden of
establishing that his attorneys’ representatios deficient or prejudicial constitutes a reasonable
application ofStrickland During the postconviction proceeding, counsel for Stephens stated that
they wanted to challenge the chain of custody. basdated that he usually considers stipulations
to be “defense tactics” while Proctor testified that he was unsure of whether this particular
language in the stipulation was “strategically written.” Proctor acknowledged, however, that there
were 12 versions of the stipulai that were exchanged until one final version was chosen for use
at trial. From this recordhe Court cannot conclude thaetpostconviction court’s decision was
based on an unreasonable deteation of the facts in light of the evidence presented.
Accordingly, its ruling withstandscrutiny under 28 U.S.C. § 2254(d).

F. Cumulative Effect

Stephens claims he is entitled to relief lohsa the cumulative effect of counsel’s errors.
ECF No. 1 at 98-101. He acknowledges, howeteat prejudice maynly be considered
cumulatively upon a finding of multiple, constittial deficiencies. ECF No. 1 at 52 n.30 (citing
Fisher v. Angelonel63 F.3d 835, 852 (4th ICi1998)). As inFisher, “[h]aving just determined
that none of counsel’s actions could be considieonstitutional error . . . it would be odd, to say
the least, to conclude that those same actiwwhen considered collectly, deprived [Stephens]

of a fair trial.” 1d. (citations omitted).

[I1.  Right to Fair Sentencing

43



Case 1:18-cv-00493-RDB Document 24 Filed 11/03/20 Page 44 of 46

Stephens’s final claim is that he istidad to a new sentencing proceeding based on a
violation of his due process ritghand ineffective assistanceanfunsel. (ECF No. 1 at 109-114).
Because this Court did not find a violation $fephens’s due process rights nor ineffective
assistance of counsel, it followsathStephens is not entitled amy relief, be ita new trial or
resentencing, on those grounds.

In any event, this Court proceetb review the postconvictiarourt’s ruling on this claim.
The state court ruled:

In their Petition for Post-Conviction Relid?gtitioner cites t&ection 7-102(a)(1)
of the Uniform Post-Conviction Prodere Act, Maryland Code Ann. Crim.
Procedure which provides for relief ifsentence of judgnm was imposed in
violation of the Constitutionf the United States or ti@onstitution or laws of the
State,” MD. CODE ANN. CRIM. PROC. § ¥92. Petitioner contends that during
the Sentencing Phase of thi&l that the jury relied on false evidence that was
introduced by the State to make their findirRgtitioner argues that if the jury had
known that Defendant’s prior murder conwct had been vacated, then at the time
of sentencing there would have been @b&antial or significant possibility” that
the Defendant would have received a sentence owitfethe possibility of parole
(instead of without).

Petitioner made a Due Process argumetiteatearing, statinthat the Wicomico
County conviction was based on “false ende” and thereforahe jury in the

Anne Arundel case based their sentencinfp@Defendant on a tainted conviction.

In their Response, the State points oat,ththe petitioner's case was overturned
conditionally with the understanding thiae Petitioner, who was already serving a

life sentence in the above-captioned case, would agree to plead guilty to the murder
and receive a reduced sentence.”

This Court is inclined to agree with tiSate on this claim for relief. The case
before us is not an after-the-fattpical vacated conetion, but a vacated
conviction that was based on the Petigr pleading guilty to murder, thus
maintaining the murder charge on hecord. At this point, it would be too
speculative in nature to pretend that if tlheaturhad been secured before the Anne
Arundel County trial that it would have maaley difference to the jury. Itis purely
speculative that this information would hasxeayed the jury towards a sentence of
life with the possibility of parole. Téconnection between the two is tenuous, and
for the reasons articulated above, iihlgef sought in this allegation BENIED.

ECF No. 2 at 38-39 (footnotes omitted).
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Once again, the postconvicti@ourt’'s reasoning wsanot contrary to or an unreasonable
application of clearhestablished federal law, nor wad#sed on an unreasonable determination
of the facts. Stephens citemited States v. Tucked04 U.S. 443, 447-48 (1972), in support of
his claim; however, that case is inapposite.Tlicker the Supreme Court likthat remand for
reconsideration of the criminal defendant’s secéewas proper where the sentence “might have
been different if the sentencipgdge had known that at least twbthe [defendant’s] previous
convictions had been uncditgtionally obtained.” Id. By contrast, here, Stephens remains
convicted of the Wicomico Countyurder through a properly obtainAtford plea. Cf. Johnson
v. United Statesb44 U.S. 295, 303 (2005) (stating thatd&fendant given a s&ence enhanced
for a prior conviction is entitled to a redion if the earlier onviction is vacated”)Johnson v.
Mississippj 486 U.S. 578, 586 (1988) (ordering resewing where jury was presented with
evidence of prior conviction thatas later vacated). As $teens’s Wicomico County conviction
was not vacated, the postconviction court’s determination was reasonable and survives scrutiny
under 28 U.S.C. § 2254(d).

Conclusion

Stephens was not unconstitutionally denied thletfio testify in his own defense, nor was
he denied effective assistance of counsel. htafound no meritorious clai for relief, Stephens
is not entitled to a new trial or resentencing, #relPetition for Writ of Habeas Corpus shall be
denied.

Certificate of Appealability

A certificate of appealability may issue “only if the applicant has made a substantial

showing of the denial of a constitutional right.” 28 U. §2253(c)(2);see Buck137 S.Ct. at

773. The petitioner “must demonstrate that eeable jurists would find the district court’s
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assessment of the constitutiboiims debatable or wrong,Tennard v. Dretke542 U.S. 274,
282 (2004) (citation and interngluotation marks omitth, or that “the issues presented are
adequate to deserve encouragement to proceed funthidef-El v. Cockrell 537 U.S. 322, 327
(2003). Because this Court finds that there Itsn no substantial showing of the denial of a
constitutional right, a certificatef appealability shall be deniedSee28 U.S.C. § 2253(c)(2).
Petitioner may still request that the United Statesirt of Appeals for # Fourth Circuit issue
such a certificate See Lyons v. Le&16 F.3d 528, 532 (4th Cir. 200@ponsidering whether to
grant a certificate of appeallity after the district court declined to issue one).

A separate Order follows.

November3, 2020 s/
Date RICHARD D. BENNETT
UNITED STATESDISTRICT JUDGE
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