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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BENNIE FULLARD, JR.,

Petitioner,

V. Cwil Action No. GLR-18-572

WARDEN RICHARD J. GRAHAM, et
al.,

Respondents.

MEMORANDUM OPINION

THIS MATTER is before the Court on Petitioner Bennie Fullard, Jr.’s Petition for
Writ of Habeas Corpus pursuant to 28 U.S.C. § 2254. (ECF No. 1). Fallstate prisoner
confined at the Western Correctional Institution in Cumberland, Maryland, challenges his
2008 conviction forfirst-degree murderdaving reviewed the Petition as supplemented
(ECF Nos. 1, 3) an®espondent’s responses and supplements th@e€ie Nos. 7, 1Q)
the Court finds no need for an evidentiary hear8egeR. Govern. § 2254 Cases U.S. Dist.
Ct. 9(a); 28 U.S.C. § 2254(e)(2) (2018bcal Rule 105.6 (D.Md. 2018). For the reasons
set forth below, the Court will deny Fullard’s Petition as time-barred.

l. BACKGROUND

On February 12, 2008, Fullard pleadiguilty to firstdegree murder in the Circuit
Court for BaltimoreCounty. (imited Answer Pet. for Writ Habeas Corpus [*Answer”]
Ex. 1 [*“Docket Entries”] at 3, ECF No-T). In accordance with the plea agreement, Fullard

was sentenakthat same day to life in prison, with all kbirty years suspended, and five
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years’ probation.ld.) Fullard dd not file an application for leave to appeal his judgment
of conviction,as allowedunder Maryland la; his conviction therefore became fina
March 13, 2008, when the appeal periedpired.SeeMd. Code Ann., Cts& Jud. Proc§
12-302(e)(2).

On April 21, 2008, Fullard filed a timely rtion for reconsideration of sentence
pursuant to MarylandRule 4345(e). Docket Entriesat 6). TheRule provides that the
sentencingourt may not act on such a motion aftee years from the date of sentencing
Md. Rule 4345(e)(1) Fullard’s motion was held sub cubg the court and wasventually
constructively denied five years after sentencing., February 12, 2013yhen the
sentencing court no longer had authority to rule on the motion.

On November 22, 2013, Fullafded a petition for postonviction relief (Docket
Entries at 6)The petition was deniednd Fullardfiled a timely applicdon for leave to
appeal which was denied by the Court of Special Appeals of Maryland~ebruary 16,
2017. (Id. at 7). The Court issued its mandate on March 21, 2017. (Id.).

Fullard filed a Petition for Writ of Habeas Corpus on February 22, 2018. (ECF No.
1). In the Petition, as supplemented, Fullard argues that he was denied the effective
assistance of counsel during his guilty plea, his plea was not knowing and voluntary, and
the proffered facts offered during the plea were insufficient to support the charge-of first
degree murder. (ECF No-1t Suppl. Pet. at 4, 8, ECF No. 3). Respondents filed an Answer
in which they argue that the Petition should be dismissed asbtamed. (ECHNo. 7). The
Court provided Fullard an opportunity to explain why the Petition should not be dismissed

as time-barred. (ECF No. 8). Fullard did not respond.
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Subsequently, the Court directed Respondents to supplement their Response to
address what, if any, effect Fullard’s April 21, 2008 Motion for Modification of Sentence
had on the timeliness of this Petition. (ECF No. 9). Respondents filed an Amended Answer
to the Petition, again arguing the Petition should be dismissed abdmesl. (ECF No.

10). Fullard was provided an additional opportunity to respond to Respondents’ Amended
Answer. (ECF No. 9). Fullard again failed to file anything with the Court.
I. DISCUSSION

In their Answer, Respondents assert that the Petition shmmuttismissedstime-

barred because it was filed beyond the one-year limitations period of 28 U.S.C. § 2244(d)

A. L egal Standard

A petition for a writ of habeascorpus maybe granted only for violations of the
Constitution or lawof the United State28 U.S.C. § 2254(a)A oneyear limitations
periodapplies to federal habeas petitions in ftapital cases filed by a person convicted
in state court. 28 U.S.C. § 2244(d). Specifically:

(1) A 1-year period of limitation shall apptg an application fora writ of
habeascorpus bya person in custody pursuant to the judgmena @tate
court. The limitation period shall run from the latest of—

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such review;

(B) the date on which the impediment to filiag application
createdoy State action in violation of the Constitutionlaws
of the United Stateis removedif the applicant was prevented
from filing by such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Court, if the right lbasn
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newly recognized by the Supreme Court and made
retroactively applicable toasesn collateral review; or

(D) the date on which the factual predicatethe claim or

claims presentedould have been discovered through the

exercise of due diligence.
Id. 8 2244(d)(l). This ongearperiod, howeveris tolled while properly filed state post-
conviction petitions are pendinigl. § 2244(d)(2).
B. Timeliness

The procedural history reveals that the-gear period lapsebefore Fullard fiéd
this 82254 getition. Fullard’sconviction became final oMarch 13, 2008when the time
for filing an application for leave to appeal his guilty plea expi@eeMd. Code Ann.,

Cts. & Jud. Procg 12-302(e)(2). Thirtynine days later Fullard filed a timely Motion under
Md. Rule 4-345(e), which statutorily tolled the limitations period until February 12, 2013,
when the motion was constructively denied. Fullard did not file any postconviction
proceedings unti83 days laterwhenon November 22, 2013je filed his first state
petition for post-conviction relief.

The postconviction proceedings concluded on March 21, 20d&n the Courof
Speial Appeals of Maryland issued its mandateydieg Fullard’s application for leave to
appeal Fullard therwaited until February 22, 2018, a period of 338 days, before filing the
instant caseThus, Fullardhad no proceedings pending from February 12, 2013 to

November 22, 2013-a period of 283 daysor from March 21, 2017 to February 22,

2018—a period of 338 dayswhich would statutorily toll the limitations perioth sum,
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Fullard had 660 days prior to filinthis Petition during which his ongear statute of
limitations was not tolled.

Finally, Fullarddoes not assert, and the Courtre@nidentify,a basis for finding
that any of the provisions setting a later date for the commencement lohitiagions
period apply under these circumstan@=e28 U.S.C. 88 2244(d)()(B)—(D). Thus, under
any reading of the procedural history, the Petition was filed after the expiration of the
limitations period and is time-barred.

C. Equitable Tolling

Under certain circumstances the statute of limitationh&meagetitions may be

subject to equitable tollingsee e.q.,Harris v. Hutchinson, 209 F.3d 325, 328 (4th Cir.

2000);United States v. Prescott, 221 F.3d 686-8814th Cir. 200Q)A petitioner seeking

equitable tolling must show that (1) extraordinary circumstances, (2) beyond the
petitioner’s control or external to the petitioner’s own conduct, (3) prevented timely filing
of a petition Rouse v. Lee339 F.3d 238, 246 (4th Cir. 200&n(baw). Furthermore, to

be entitled to equitable tolling a petitioner must have been “pursuing his rights diligently.

Holland v. Florida, 560 U.S. 631, 649 (2010) (quoting Pace v. DiGuglielmo, 544 U.S. 408,

418 (2005)). The application of equitable tolling must be “guarded and infrequent” and
“reserved for those rare instances whedgie to circumstances external to the party’s own
conduct—# would be unconscionable to enforce the limitation period against the party and
gross injustice would resultHarris 209 F.3d at 33Even in the case of an unrepresented

prisoner, ignorance of the law is not a basis for equitable tofiegUnited States v. Sosa

364 F.3d 507, 512 (4th Cir. 2004).
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Fullarddoes not offer any argument in favor of equitablertgliBecause ignorance
of the law, even for a setepresented petitioner, does not provide a basis for equitable
tolling, the Court finds no persuasive basis for equitable tolling of the limitations period

D. Certificate of Appealability

Rule 11(a) of the Rules Governing Section 2254 Cases provides that the district
court “must issue or deny a certificate of appealability when it enters a final order adverse
to the applicant” on a 8§ 2254 petitidBecause the accompanying Order is a final order
adverseo the applicant-ullardmust receive a certificate of appealability before an appeal
may proceed. 28 U.S.C. § 2253(c)(1).

When a petitions denied on procedurgloundsas is the case here, the petitioner
meets the standawdth a showinghat reasonable juristsvould find it debatablevhether
the petitionstates a valid claim of the denial otanstitutional rightand “whether the

district court was correct in its proceduraling.” Slackv. McDaniel,529 U.S. 473, 484

(2000).

Fullard’s claims are dismissed on procedural grounds, and, upon review of the
record, this Court finds that he has not made the requisite sholwiegCourt therefore
declines to issue a certificate of appealabilfullard may still request that the Uei
StatesCourt of Appealdor the Fourth Circuit issue such a certificsdeeFed.R.App.P.

22(b); see alsd.yons v. Lee, 316 F.3d 528, 532 (4th Cir. 2003) (considering whether to

grant a certificate of appealability after the district court declined to issue one).



Case 1:18-cv-00572-GLR Document 11 Filed 10/15/20 Page 7 of 7

[1l.  CONCLUSION
For the foregoingreasonsthe Petition for a Writ of Habeas Corpwusll be
DENIED. The Court will not issue a certificate of appealability. A sepatatéer shall

issue.

10/15/2020 /sl
Date George L. Russell, 1l
United States District Judge
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