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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

January 3, 2019

LETTER TO COUNSEL

RE: Judith R. v. Commissioner, $alcSecurity Administration
Civil No. SAG-18-692

Dear Counsel:

On March 8, 2018, Plaintiff Judith R. petiti@hthis Court to review the Social Security
Administration’s (“SSA”) final deaion to deny her request for waiver of an overpayment. [ECF
1]. | have considered the parties’ cross-motitsrssummary judgment, and Plaintiff's Reply.
[ECF 18, 23, 24]. | find thato hearing is necessarypeeloc. R. 105.6 (D. Md. 2018). This
Court must uphold the decision oktlAgency if it is spported by substantiavidence and if the
Agency employed proper legal standar@ee4?2 U.S.C. 88 405(g), 1383(c)(Zraig v. Chater
76 F.3d 585, 589 (4th Cir. 1996). Under thahdtad, | will deny Plaintiff's motion, grant the
SSA’s motion, and affirm the SSA’s judgment purduansentence four of 42 U.S.C. § 405(Q).
This letter explains my rationale.

Plaintiff was found disabled and began recw\disability benefitas of August 1, 1993.
(Tr. 274). In 2003, Plaintiff returned to wor (Tr. 35-38). As required, she reported the
information about her return to work to the SSAr. 310). Almost tw years later, on June 22,
2005, the SSA sent Plaintiff a letter stating théatappears we will decide that your disability
ended because of substantial work February 26l6ftand that you are not entitled to payments
for: May 2004 through July 2004, September 2004 @ndinuing.” (Tr. 39). The letter also
states, “[b]ased on the information we have, yextended period of eligibility began February
2004 and will end if substantial work is performetéaB6 months following this date.” (Tr. 41).
Finally, the letter states, “[u]sually, we find thabrk is substantial if gross monthly earnings
average more than the following amounts (follovegcda list of amounts for given year).” (Tr.
41). The SSA sent Plaintiff a neidentical letter two weeks lateon July 7, 2005. (Tr. 50-53).

On September 13, 2005, Plaintiff submitted darimal waiver request. (Tr. 229). Then,
on September 20, 2005, the SSA g$&aintiff a letter stating that, “[w]e receigegour request that
we not collect the overpayment. You will reaeibenefits as follows until we respond to your
request . . .. You will receive $557.00 for Septenf#05 in October 2005. After that, you will
receive $557.00 on or about the thifdeach month.” (Tr. 69). Seral years later, on November
6, 2008, the SSA sent Plaiffitanother letter stating,

I Currently, the position of Commissioner of the Social 3gcAdministration is vacant, and most duties are fulfilled
by Nancy A. Berryhill, Deputy Commissioner for Operatiqmexforming the duties and functions not reserved to the
Commissioner of Socié@ecurity.
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[w]e restarted your Social Security didéipayments during your extended period

of eligibility because you were no longdoing substantial work. However, we
now have information about your worknd earnings that could affect your
payments. Based on this information, it appears we will decide that you are not
entitled to payments for: Octob005 through June 2006, October 2006 and
continuing.

(Tr. 72). On December 2, 2008, the SSA sentnBfhia letter stating that she owed a new
overpayment of $26,792.70. (Tr. 74). Plaintiff again requested a waiver. The total amount of the
overpayments the SSA ultimately soughttdiect was $34,604.71. (Tr. 81-82).

Plaintiff's request to waive recovery ofettoverpayment was denied. (Tr. 85-87). A
hearing was held on September 12, 2012, befofedamnistrative Law Judge (“ALJ”). (Tr. 300-
17). Following the hearing, the ALJ determinedtth waiver was inapprapte because Plaintiff
was at fault in causing the overpayment. (I9:21). The Appeals Council (“*AC”) issued a
decision incorporating and adopting the ALJ'$nign, and making further findings in support of
a waiver denial. (Tr. 8-10). &htiff appealed the final determiman of the SSA. (Tr. 390). On
appeal, this Court remanded the case “forhemthearing and consideration of [Plaintiff's]
position.” (Tr. 390-93). Specificallyhis Court highlighted the ALS’failure to assess Plaintiff’'s
credibility. (Tr. 392). The AC vacated the earldecision and remanded the case to an ALJ for
further proceedings. (Tr. 431-33). A secdwm@ring was held on September 21, 2016. (Tr. 462-
516). Following that hearing, on March 1, 2017, A€) issued a partially favorable decision,
determining that Plaintiff waat fault for $26,692.70 of overpayment the periods of October,
2005, through June, 2006, and October, 2006, thr@egiember, 2008, but was not at fault for
$7,912.00 of overpayment for the periods of May, 2004, through July, 2004, and September, 2004
through June, 2005. (Tr. 342-47). This time, the dedied Plaintiff’'s rquest for review, (Tr.
318-22), so the ALJ’s 2017 decision constituteditied, reviewable decision of the Agency.

This case turns on whether the ALJ pdmd substantial euvhce to support the
determination that Plaintiff was not entitleddavaiver of $26,692.70 of the overpayment. The
ALJ found that Plaintiff was without faulor the periods of May, 2004, through July, 2004, and
September 2004, through June, 2005 that she was not without fador the periods of October,
2005, through June, 2006, and October, 2006, through December, 2008. (Tr. 344-46).
Accordingly, the only issue before this Court isetiter Plaintiff was withoufault for those latter
time periods.

An overpayment is defined as “the diffecerbetween the amount paid to the beneficiary
and the amount of the payment to which the beiagy was actually entitled.” 20 C.F.R. §
404.504. When an overpayment occurs, SSA will adjust any benefit payments due to an overpaid
claimant, or recover the funds by, for examplguigng the claimant to refund the overpayment.
See42 U.S.C. 8§ 404(a)(1)(A). No adjustment recovery is permitted if: (1) the overpaid
individual is without fault and; (2) recovery woludlefeat the purpose of Titleof the Act, or be
“against equity and good conscience.” 42 U.S.C. § 404(I@dmett v. Sullivan905 F.2d 778,
781 (4th Cir. 1990). In determining whether iadividual is without fault, the Agency will
consider all pertinent circunasices, including any physical, mentatlucational, or linguistic
limitations the individual might haveSee42 U.S.C. § 404(b); 20 C.F.R. § 404.507.



The SSA regulations providihat what constitutes fautin the part of the overpaid
individual depends upon whether the fatitsw that the overpayment resulted from:

(a) An incorrect statement made by thdiwdual which heknew or should have
known to be incorrect; or JoFailure to furnish information which he knew or
should have known to be material; or W)th respect to th overpaid individual

only, acceptance of a payment which he either knew or could have been expected
to know was incorrect.

20 C.F.R. 8404.507. The overpaid individual bearbtinden of demonstraug that she is without

fault, and that repayment would be inequitabtayould defeat thpurposes of the ActGatewood

v. Astrue Civil No. JKS-08-1744, 2011 WL 939027,*2t(D. Md. Mar. 16, 2011) (citinyalente

v. Sec’y of HHS733 F.2d 1037, 1042 (2d Cir. 198K&arrison v. Heckler746 F.2d 480, 482 (9th

Cir. 1984)). Even when the Agency has some culpability in making the overpayment, an
assessment of fault applies omtythe overpaid individualSee20 C.F.R. § 404.507. Thus, the
fact that the SSA made overpayments and confB&adtiff with its carespondence in this case

is not dispositive as to whether there is fault anghrt of Plaintiff. However, the SSA’s actions

are properly considered in assegswvhat Plaintiff “knev or could have been expected to know.”

Ultimately, the ALJ supported his conclusion wstibstantial evidencé-de concluded that
Plaintiff was not without fault floaccepting payments that she wner could have been expected
to know were incorrect, following receipt of thely 7, 2005 letter informing her that she was not
entitled to benefits becaai®f her “substantial worlke” (Tr. 345-46, 350-53). His decision relied
on finding that Plaintiff's beliefs regarding entitlement to benefits after that date were not credible,
because “at the same time she requested aewaiv overpayments due to working above
substantial gainful activity, she testified she baltbghe was entitled to 8al Security benefits
while she continued to work above substantiahfgé activity.” (Tr. 346). | find that the ALJ
supported that credibility assessravith substantiaevidence. The credilty determination
“should refer specifically to the evideminforming the ALJ’s conclusion.Hammond v. Heckler
765 F.2d 424, 426 (4th Cir. 1985). Here, the Aklied on Plaintiff's own waiver requests
submitted in September, 2005, March 2006, and November, 2008. (Tr. 344-46). The ALJ also
noted, “[t]he fact that it took seka years to process her waiveruest does not change the fact
that she was notified that she wdbabntinue to receivieenefits until her requestas adjudicated.”
(Tr. 346).

Plaintiff's own testimony alssupports the ALJ’s findig. At her hearind?laintiff testified
that she knew SSA would stop Henefits if she started workintQ: And you're aware of that,
yet you’re working; you already know that Socacurity has contacted you and said, hey, we're
going to stop your benefits because you're working. A: And they did, and then they restarted

2 Plaintiff also argues that “SSA hastmpwoven, nor can it prove, that [Plaintifgiled to report her work in 2003.”
ECF 18-2 at 21. However, as the ALJdealear, Plaintiff's reporting of her woik not at issue in this case. (Tr.
344-45). The ALJ stated, “wtteer or not [Plaintiffinformed the [SSA ir2003] is not important to this case because
... [i]n March 2005, the claimant filled out and returnedrenfregarding her work activity.” (Tr. 344). Accordingly,

| will only address whether Plaintiff accepted payments whigheither knew or could Y& been expected to know
were incorrect.



again.” (Tr. 491). When the ALJ asked Pldintthy she was continuing to accept the benefits
while she was working, Plaintiff respondedatithe SSA’s letteraiere confusing:

Q: They give you a definition, they tell ydwow much it is a month, and you’re making
over that a month, so whatsur thinking at that point?

A: Well, | would notify them, again, respond toat, and tell them the amount, again,
reiterate what | was making, and then | wogéd future letters saying due to your work
we’re increasing your benefits, ancthvas totally confusing to me.

(Tr. 478). However, theecord does not reflect thRtaintiff ever received letter stating that her
benefits were being increased “due to [her] kybas Plaintiff has alleged. Instead, the record
shows that the Plaintiff received the followingformation regarding benefit increases: a
November 16, 2005, Determination of Benefit Adjustinstating that the SSA had used a benefit
increase for 2005 to reduce her overpayment amount, (Tr. 231-32); a November 23, 2008 letter
from the SSA stating that the SSA “raised thanthly benefit beginnindanuary 2008 to correct
[her] benefit amount,” (Tr. 138); and a December, 2008 letter from the SSA stating that Plaintiff's
“benefits will increase by 5.8 percent in 2009 because of a rise in the cost of living,” (Tr. 219).
The record also includes another letter fritnea SSA, dated September 20, 2005, indicating the
SSA's receipt of Plaintiff's waiver request, and tRé&tintiff would continue to “receive benefits

as follows until [the SSA] respond[s] to [her] requeglr. 69-70). As the ALJ pointed out, this
information sent by the SSA is notconsistent with the fact that Plaintiff was not, ultimately,
entitled to the benefits, and thsthe could have been expected to know that acceptance of the
continued payments was incorrect. (Tr. 346).

Plaintiff's assertion that ¢hoverpayments were solely the error of the SSA is equally
unavailing. Plaintiff argues that, because “SSA wul®d all of the events in this case . . . SSA
cannot . . . turn the tables and hold the beneficiary liable for benefits paid in error by SSA years
earlier.” ECF 18-2 at 34. In fact, the SSA regjolas state that the SSA can do just that: “If the
final decision of the Commissionaffirms the determination thgbu are not entitlé to benefits,
you will be asked to pay back any continued lfiesgou receive.” 20 C.F.R. 8§ 404.1597a(j)(i).
Furthermore, as noted above, even when the Agleasygome culpability in the overpayment, an
assessment of fault applies only to the overpaidviddal, and the fact that the SSA clearly bears
blame for sending confusing and contradictory correspondence in this case is not dispositive as to
whether there is fault on the part of the Plaint§ee20 C.F.R. § 404.507. & the ALJ’s finding
of fault by the Plaintiff wasupported by Plaintiff's own témony and her September 2005, March
2006, and November, 2008 waivebsussions. (Tr. 344-46).

Moreover, Plaintiff's visits and letters to the SSA indieathat she could have been
expected to know thahe was not entitletd the benefits she was regag. For example, Plaintiff
testified that, after receiving the July 7, 2005, fetegminating her benefits, she went into her
local field office, “showed them the notice . . . dslde] was really told nothing at that point, that
[she] would be notified later on of something.”r.(#85). The letter itself states, “we will decide
that your disability ended becausfesubstantial work . . . and thgbu are not entitled to payments
for: May 2004 through July 2004, September 2004 thmolgne 2005.” (Tr50). This letter,
coupled with Plaintiff's testimony, support the Ak finding that Plaitiff could have been
expected to know that she was not entitled tootrerpayments. (Tr. 346)There is no evidence
in the record that the SSA told her that she evagledto those benefits. Instead, Plaintiff received

4



notice of her continued benefits, consistent wilith SSA’s stated intentions pending its waiver
decision. (Tr. 69-70). Plaintiff continued to as®uthat she was entitléd the benefits, because
the SSA continued to send them. In any evenfuthetion of this Court is not to weigh conflicting
evidence, determine credibility, or substititeejudgment for that of the ALJHays v. Sullivan
907 F.2d 1453, 1456 (4th Cir. 1990phnson v. Barnhart434 F.3d 650, 653 (4th Cir. 2005).
Because the ALJ supported his decision witbstantial evidence, | must affirm.

Finally, the ALJ also properly osidered Plaintiff's mental dliies. He stated that a
review of Plaintiff's substantial gainful activither work activity report to SSA, “her numerous
waiver requests, and every othernfioshe filed in this case indicate[d] that [she] had sufficient
mental capability to fill out and respond to the [S3Aygestions and to deal with the [SSA].” (Tr.
346). Plaintiff concedes thatishcase is not about mentalpe&ity, but suggests her depression
contributed to her confusion regarding her iatéions with the SSA. ECF 18-2 at 32. However,
the ALJ’s analysis provides a thorough consitiera in accordance with SSiegulations, of “all
pertinent circumstances, inclagi the individual’s agand intelligence, andny physical, mental,
educational, or linguistic limitations” the inddual might have, when determining Plaintiff's
fault. See20 C.F.R. § 404.507.

In sum, Plaintiff received notice from the SSA that her “disability ended because of
substantial work,” (Tr. 50), and, after submitting her waiver request, that she would continue to
receive benefits “until [the SSA] respond[ed] [teer] request.” (Tr. 69). The ALJ properly
considered these notices, along with subsequ@nimunication from the SSA and Plaintiff's own
testimony, to find that Plaintiff was not without fault in accepting the overpayments for the periods
of October, 2005, through June, 2006, and October, 2006, through December, 2008. Accordingly,
| find that the ALJ’s decision denying a waivof $26,692.70 of Plaintiff's overpayment of
benefits is supported tsubstantial evidence.

For the reasons set forth herein, Plairgifflotion for Summary Judgment (ECF 18), is
DENIED and Defendant’s Motiofor Summary Judgment (ECF 28)GRANTED. The Clerk is
directed to CLOSE this case.

Despite the informal nature of this lettérshould be flagged as an opinion and docketed
as an order.

Sincerelyyours,
/sl

Stephanie A. Gallagher
United States Magistrate Judge



