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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MARK FRENCH *

Petitioner *

\Y; * Civil Action No. RDB-18-879
FRANK B. BISHOP, JR. and *

THE ATTORNEY GENERAL OF THE

STATE OF MARYLAND *

Respondents *

*k%k

MEMORANDUM OPINION

Petitioner Mark French filed this Petitidor Writ of HabeasCorpus pursuant to 28
U.S.C. § 2254, challenging his convictions &tempted first degree murder, robbery, and two
counts of use of a handgun irfedony from the CircuitCourt for BaltimoreCounty, Maryland.
ECF 1 at 1. Respondents filed an Answer asggthat the one claim raised by French does not
merit federal habeas reliefetause the claim concerns a matbf State law only and any
constitutional claim implied by the petition has beaived. ECF 4 at 29. French filed a Reply
disputing Respondents’ assertion. ECF 20.

No hearing is necessary to resolve thatters pending before this CouBeeRule 8(a),
Rules Governing Section 2254 Cases in the United States District @Gowdrisocal Rule 105.6
(D. Md. 2016); see also Fisher v. Le215 F. 3d 438, 455 (4th Cir. 2000) (petitioner not entitled
to a hearing under 28 U.S.C. 8225{2¢). For the reasons stated below, theti@atior Writ of

Habeas Corpus shall be denied and afw=ate of appealability shall not issue.

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/1:2018cv00879/417292/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/1:2018cv00879/417292/22/
https://dockets.justia.com/

Background

Trial and Conviction

French was tried by a jury in the Circ@ourt for Baltimore County in connection with
the October 31, 1993armed robbery of Brian Sherry atfte shooting of police officer James
Beck. Evidence produced at trial through the testiynof Brian Sherry established that he was
robbed after a woman mpick-up truck that was followinigim down Pulaski Highway pointed a
gun out of the window and demanded he turn déWwasaco Avenue. ECF 4-2 at 167. When Mr.
Sherry stopped his car in a cbharparking lot the woman, who he later identified as Heather
Kendall, came up to his car and demantedwallet, but Mr. Sherry refusedd. at 169-70.
Another car pulled in behind themdhthe other driver ran to the side of Mr. Sherry’s car, stuck a
black automatic pistol through the window atheimanded that Mr. Sherry do what Ms. Kendall
told him to do.Id. at 170-71. Mr. Sherry gave Ms. Kelidas wallet whichcontained $43; Ms.
Kendall took the money, returned the wallet, and fled the scene along with her accoidpkte.
172. Mr. Sherry described the pick-up trublat Ms. Kendall and meaccomplice drove and
explained he later saw the satneck at a Royal Farm stordd. at 174.

Baltimore County Police Officer James Beck was shot later that same evening. Officer
Beck was in a patrol car in the area ofd3ki Highway and was accompanied by a ride-along
student, Sandra Lowery, who witnessed the shgaind testified for th8tate. ECF 4-2 at 181-
201. Ms. Lowery explained that there was a call on the radio to be on the lookout for a brown

Ford truck with wooden rackdd. at 184. Ms. Lowery and Offic&eck saw a truck fitting that

L French asserts, and Respondentsadalispute, that when he was granted a new appeal by the post-conviction
court on February 20, 2015, the one-year filing deadline for federal habeas relief began anew. ECF 1 atil8eand 5.
Court of Special Appeals denied French’s request for @lidune 10, 2016 and his petition for writ of certiorari filed
with the Court of Appeals was denied October 21, 2016F £C0 and 4-11. His petition for writ of certiorari filed
with the United States Supreme Court was denied on Oc2ol2@17. ECF 1 at 5. French filed his petition in this
Court on March 20, 2018d. at 6 (signhature and date).
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description during their travedn Pulaski Highway and saw impeople inside the truckld. at
185-6. Officer Beck followed the truck, turned the overhead lights, and the truck pulled over
immediately. The driveof the truck, lateidentified as M&k French, rolledlown his window and
the passenger, Heather Kendall, did not molk.at 186. Beck approached the truck with his
right hand on his gun; when he got slightly aheatheffront of his car, the driver of the truck
spun his right arm and part of his head @uthe window and began firing the guial. 187; 205.
Officer Beck testified that he saw the muZtdesh from the first shot and felt pain in his
left shoulder, causing him to stagdpackward. ECF 4-2 at 205. gt a second pain in his chest
area and began to try to dedtween the two vehicledd. He could not recall the third shot, but
said he later found outhiit him in the chetsand caused him to fall the ground between the two
vehicles. Id. Officer Beck recalled heiag the tires squealing asetipick-up truck raced off;
hearing voices around him reassuring him; and the sound of a helicopter landing, but could not
remember anything else unél month and a half laterld. at 207. He tesidd that he was
hospitalized in Shock Trauma for two and a madinths and then hospitalized at “Good Sam” for
therapy to treat nerve damage to his arm legs which he stated is permarfelat. at 208. Officer
Beck also testified that the medications he regkin the hospital worked on his central nervous
system which caused the messages relayed freraahns to his brain t@o longer work, leaving

him with progressive hearing loskl.

2 Dr. Steven Z. Turney, the surgewho treated Officer Beck, testifigdat the initial assessment included a
partially collapsed right lung as well as blood in the right chest cavity. A chest tube was inserted to alleviate the
pressure and to help Officer Beck breathe. Three bullets were seen on x-ray: one in theldeft ahduwo in the

lower back. Dr. Turney explained that one bullet went through Officer Beck’s right lung andrdadgfesl in his

left shoulder; the third bullet went through his abdomen on the right side, shattering a rib. The rib fragthents h
perforated both the small and large intestines in severagleausing the contents to leak into the abdominal cavity.
Officer Beck was placed on an artificial lung because fedyang and his condition was deteriorating rapidly. ECF

4-3 at 88-96.
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Detective Michael Peregoy investigated #eed robbery of Mr. Sherry as well as the
shooting of Officer Beck and testified for the $tat trial. ECF 4-3 at 3-34. Detective Peregoy
recovered 9 mm spent cadges from the scene as well as lifl@gments recovered from Officer
Beck’s body that were provided to him by a nurse at Shock Traldnat 14; 16-18. The police
department elicited help from the public in it&nang and locating the suspects involved in the
shooting. Id. at 14. To assist in idenfihg the perpetrators, a forensiketch artist worked with
Brian Sherry to draw a composite sitebf the femalevho robbed him.ld. The Ford truck was
recovered from the backyaofiLisa Morton’s homeld. at 19. Business cards with Mark French’s
name on them were found inside the trudll. at 23. After defenseounsel cross-examined
Detective Peregoy regarding the number of trubles were called in nmehing that description
and suggesting that not enough velme to develop more suspecis. (@t 27-33), Detective
Peregoy explained that all trucks reported fiting the descriptio and possible persons
responsible were ruled ould. at 33-34.

Lisa Morton testified that Mark Frendame to her house on October 31, 1993, the day
after the shooting at approximately 11 a.m., tohdl her he had taken 60 for a roofing job he
had not done and came across ting\gho paid him which resulted amshoot-out. ECF 4-3 at 57.
She further testifiethat French had three guns wittm: a .9mm Glock, a .38, and a .2[2l. at
59. French was holding the .9mm Glock in his hand told Ms. Morton that it was dirty because
he used it inthe shoot-out.ld. at 60. Later in the eveninggtimews came on with a story about
the shooting featuring the comjitessketch and describing a it male involhed in a police
shooting; French was in the Kieen and came into livingpom to hear the newke asked them to
turn up the volumeld. at 62. French said the sketch ledkike Heather; Ms. Morton responded:

“don’t tell me that you shot the police.” Frenchdt®s. Morton that “it was either me or him.”



Id. at 63. French then told Mslorton about going t&ulaski Highway for Heather to pick up a
“John” so they could rob himld. French said the “John” called the police and before they could
get away, the police had come upthe truck and French shot thelice officer with the .9 mm
Glock. Id. at 64. The following morning, Ms. Morton weto University Hospital and spoke with
the police officerswho were with Officer Becko report what French had told her and to tell them
his truck was in her backyardd. at 67-68.

A tactical response team from the Baltim@ity Police performed a raid on Lisa Morton’s
house on November 1, 1993, with the objective oftlogahe alleged suspect in Officer Beck’s
shooting and arresting him. ECI-3 at 98-108. The tacticedam entered the house with a
battering ram and found a white male, latemiified as Mark French, in the kitchefd. at 99-
100. French was taken to the flobgndcuffed, and taken into custodg. at 101. In addition,
Heather Kendall was found in the same houdeat 108. After French was handcuffed, he was
searched and .9 mm bullets werarid in his left front pocketld. at 111-12. In addition, a black
.9 mm Glock was recovered from a dishider on the side of the kitchen sirlkl, at 116.

Additional evidence connecting Mark Freniththe crime was introduced through the
testimony of Detective Walter Clyer of the Baltimore County Po&; Jonathan Murphy for whom
French worked; and William (“Billf Martin, French’s coworkerA burglary had ocurred at the
home of Jonathan and Dawn Murphy one-day gadhe robbery of Mr. Sherry and the shooting

of Officer Beck? In addition to investiging the burglary, Detectivelipper was also a part of

8 On cross-examination Lisa Morton admitted that sised and sold drugs, but denied she reported her
conversation with French in order to collect the reward moeCF 4-3 at 71-84. Rather, she testified on redirect
that her brother had been murdered and although people knew who did it and why, nobody steppkd Shrevar
stated she reported Frenchthe police in order to assist the family of Officer Beck; something nobody did for her
family in similar circumstances. ECF 4-3 at 86-87.

4 French was also charged with burglary and daytime housebreaking in a separate easbhathes were
placed on the stet docket followitige guilty verdict in the attentgd first-degree murder cas8eeECF 4-4 at 83-4.
A pre-trial motion to sever, filed by the defense, was tgdmas to the burglary and breaking and entering which
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the search and arrest team that went to Meaton’s house because he had information that
evidence pertaining to the breakwas inside that house. E@F3 at 126. Theroperty stolen
mainly consisted of rifles, shauins, a couple of handguns, and cakh. When Ms. Morton’s
house was searched, approximatelyfirearms, handcuffs, and magees for rifles were located

in the basementld. at 126-7. Also recovetledfrom the residence was35 mm camerwith the
name “Dawn” on it believetb belong to Dawn Murphyld. at 127-8. The magazines recovered
were determined to beig to Jonathan Murphyld. at 128. Under crossxamination Detective
Clipper admitted that Dawn Mphy’s initial report topolice was that she thought French or his
brother broke into their house because thesewieing work on the house along with other people
including Bill Martin. Id. at 139. Detective Clipper nevgrake to Bill Martin, did not observe
the handgun in the kitchen, adal not ask the Murphy’s if #h Glock belonged to thenld. at
140, 143-45.

Jonathan Murphy testified that he had hiFednch to put siding, giers, and a new roof
on his home. ECF 4-3 at 152. The week befactober 31, 1993, the work was near completion
and Mr. Murphy struck up a convat®n with French about hgun collection which he showed
to French.Id. at 153-54. Mr. Murphy told French andndall that he and his wife were going to
a Halloween party on Saturday October 30, 1983at 156. When they t@rned from the party
at approximately 1:00 a.m., tisaw their house had been burglarized all the guns that were
not locked up had been stoleid. at 157. In addition, Mr. Murphgtated that his wife Dawn
Murphy is an auxiliary police @iter and handcuffs, mace, amadvest belonging to her were

missing. Id. at 158.

occurred on October 30, 1993. ECF 4-2 at 21. The motion was denied for severancemétheobbery and
attempted murder charges because in the trial court’s thieyvconstituted “one transaction occurring all relatively
within the same time” and “the defendant is ewtitled to a severance of those two evenid.”
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Bill Martin testified that he worked on the Murphy’s house the week before Halloween,
1993. ECF 4-3 at 166. Mr. Martimorked for French for one aradhalf years and claimed that
after French had seen Mvlurphy’s guns stated that “he couldlghe guns to his nigger friends
in the City where he bought drugsld. at 167. Under cross-examiiwat it was estalished that
Mr. Martin frequently drove the truck that wased during the commissi of the crime, but he
said he never toothe truck homeld. at 170. Rather, French wdypick him up at his house and
then Martin would drive to their worksiteld. Mr. Martin also testifid that there were only one
set of keys to the truckid. at 172. Police came to Mr. Marsrhouse the day after the break-in
at the Murphy’s house; Mr. Martmgirlfriend let the police intthe house and they looked around
but did not search the houskl. at 173. According to Mr. Mart, the police caméo his house
because French gave them his name and adanéstold them he was the one driving the truck
the night before in an attemptitaplicate Mr. Martin in the crimeld. at 173-4.

Timothy Ostendarp, a latent print examiner with the Maryland State Police Crime Lab,
testified as an expert that latent prints liftein the truck matched both Mark French and Heather
Kendall. ECF 4-3 at pp. 180-9.

Also testifying as an expert witness was Joseph Kdpetsy worked for the Ballistics
Unit of the Maryland State Police. ECF 4-3 at 8- During the voir dire to qualify Mr. Kopera

as an expert witness, Mr. Kopera stated thdtdié an engineering degr&éem the University of

5 It was established through the testimony of Marion Louise Suggs that French did not have aveald dri
license and that he hired Mr. Martin to drive the truck picl up supplies. ECF 4-3 at 49. Ms. Suggs testified that
Bill Martin sometimes took the truck home and that Frdrexhtold her Martin robbed someone and when the police
pulled him over he shot the police officdd.at 49; 44-45.

6 Joseph Kopera, who testified as an expert in hundredsminal trials in ad around Maryland, was later
discovered to have falsified his educational credentiilgbicki v. State207 Md. App. 412, 430 (2012¢v'd on
other grounds byt40 Md. 33 (2014) (noting that parties stipulated that Kopera had lied abouedesitials as he
had not earned degrees in engineering as he allegetiamhnever been accepted to University of Maryland or
Rochester Institute of Technology). After hisuidavas discovered, Kopera committed suicilte.at n.9.
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Maryland and from Rochesthrstitute of Technologyld. at 193-4. Mr. Kopera further testified
that he graduated from the FBI Academy witértifications in fiearms identification and
gunpowder residue, he was on theaBbof Directors for the Association of Firearm and Tool
Mark Examiners, and on staff of several colege the local area teacly in the fields of
criminology and forensic sciencéd. at 194. Following the voir dire, Mr. Kopera was accepted
as an expert and testified that the bulletd aartridge casings recaeel from the scene where
Officer Beck was shot were fired from theoGk recovered during Mark French’s arrekl. at
201. He further testified thatelbullets recovered from Officer Beck’s body were also fired from
the same Glock.ld. Cross examination of Mr. Kopefacused on the commonality of the
ammunition found in French’s possessidd. at 202-7.

At the close of the State’s evidence, andraftench’s Motion for Judgment of Acquittal
was denied (ECF 4-3 at 209-10), French was advised regardinghisto testifyand to remain
silent and chose not to testifid. at 212. The defense offered no evidendeat 214.

The jury returned a guilty verdict on fikgree attempted murder, robbery, and two counts
of use of a handgun in the commissaira felony. ECF 4-4 at 80-81.

On May 25, 1994, French was sentenced to ddeverith consecutivesentences totaling
35 years, the first ten years oétbonsecutive sentences without ploidisy of parole. ECF 4-5 at
21-22. His request for a recommetidia for commitment to Patuxemas denied as the trial judge
believed that facility was not secugrough for the type of sentence imposkt.at 22.

. Appeals and Post-Conviction
A. First Direct Appeal
On March 28, 1995, the Maryland Court oSl Appeals issued an unpublished opinion

affirming French’s conviction. ECF 4-6. On appdaknch raised one issuDid the trial court



err in denying a motion in limine to exclude his prior burglary convictahrat 2. French’s claim
concerned the testimony of Detige Clipper and Jonaém Murphy regarding the prior break-in
and the items stolen during the burglalg. at 4. The appellate court obsed/éhat the “[g]eneral
rule is if the trial judge rules to admit theidence the opposing party mugiject at the time the
evidence is actually offedeto preserve #hissue for appellate reviewld. at 4; citingProut v.
State 311 Md. 348, 356 (1988), also citimtjckman v. State76 Md. App. 111, 117 (1988).
Turning to French’s claim, the court observed that:

The motionin limine was denied at the start of trial on April 11, 1994. The

testimony relating to the bglary was not offered untthe following day, after

a lunch recess. The court did mestate its ruling on the motidm limine prior

to the testimony at issue. Becauppelant did not object when the evidence

was offered, the issue has neeb preserved for our reviewlickman 76 Md.

App. at 118.

For the benefit of counsel, we add om&fipoint. Evidence of other crimes may

be admitted when it tends to show ‘tidentity of the person charged with the

commission of a crime on trial.Ross v. Staie276 Md. 664, 669-70 (1976).

The type of evidence that may be adedtunder the identitgxception includes

evidence of ‘the defendantwior theft of a gun, car or other object used in the

offense on trial.”Cross v. State282 Md. 468, 477 (1978).
ECF 4-6 at 5-6.

B. Post-Conviction Petition
In 2014, French filed a Petitn for Post-Conviction Reliein the Circuit Court for

Baltimore County asserting numeraalgims for relief, including a aim of ineffetive assistance
of appellate counsel forifang to raise the claim it the trial court erred biailing to comply with
Md. Rule 4-215(e) after it receivedetter from French stating he wished to discharge trial counsel
and for failing to raise a claithat the verdict was defectiveeeECF 11-1 at 40-92; 124-37 (post-

conviction transcript); ECF 4-{post-conviction court’s decisin). The post-conviction court

found that appellate counsel’s pmrhance was deficient and grashtérench a newappeal limited



to the issues of whether the tréurt erred when ffailed to comply withiMd. Rule 4-215(e) and
the flawed verdict. ECB-7 at 38-39. Relief was died on all other claim$.With regard to the
ineffective assistance of appellate counsel for failing to thsealischarge of counsel claim, the
post-conviction court observed:

‘The two-pronged test enunciatedStricklandapplies to claims of ineffective
assistance of appellate counsel just aslpa®it does to claims of ineffective
assistance of trial counsebtate v. Grossl34 Md. App. 528, 556 (2000). While
appellate counsel ‘is notagaire[d] . . . to advance ew conceivable argument
on appeal which the trial record supporid,” at 562 (quoting fronGray v.
Greer, 800 F.2d 644, 647 {7Cir. 1986)), ‘when ignad issues are clearly
stronger than those presante. .[,] the presumptionf effective assistance of
counsel [will] be overcomejd. (quoting fromGray 800 F.2d at 646). Where
deficient performance of appellate counsel has been isbid| prejudice can
be established by demonstrating thagréhwas a ‘substantial possibility’ of
success had an issue been raised on apigealt 555-56. In his case, Petitioner
has met both prongs of the test enunciate@nossand this Court will grant
Petitioner a second appeal te tGourt of Special Appeals.

With respect to the performance of appeltaiansel, this Court looks to whether
the ‘ignored’ issue of the failure dhe trial court to conduct the colloquy
required by Md. Rule 4-215(&)as ‘clearly stronger’ thathe sole issue raised
in Petitioner’s actual appealhether the trial courteed in denying Petitioner’s
motion in limine regarding a prior burglary Bgoner was alleged to have
committed. See Gross134 Md. App. at 562. The Court of Special Appeals
denied the appeal actualiyed by Petitioner in a lef, unreported opinion of
slightly more than four pagesSee French v. Statdlo. 1277, Sept. Term 1994
(COSA unreported opfjled March 28, 1995)der curian). The Court of
Special Appeals, citing to well-established Maryland law, held that the issue
raised in Petitioner's appeal hadt been preserved for reviedee Frenclat
3-4. The Court of Special Appeals alstoongly implied, in a final paragraph
that is entirelydicta, that, had it reached the merd§ Petitioner's appeal, it

7 French raised thirteen claimg foost-conviction relief, including the two claims the post-conviction court
found meritorious. The remaining claims were (1) ineffectissistance of trial counsel for: (a) failure to inform the
trial judge French wanted to discharge him (ECF 4-7 at 10dd8ailure to properly inv&tigate credentials of Joseph
Kopera {d. at 13-18); (c) failure to file a motion for modification of sentendeat 18-20); (d) failure to object to the
flawed delivery of the verdict on attempted murder &t 21-23); (e) failure to cresexamine witnesses regarding the
manufacturer of the ammunition recovered from French’s pockktat(35-36); (f) failure to request removal of an
allegedly biased juroid. at 36-38); (2) the State failed to comply with discovery requiremightat(23-25); (3) the
trial court engaged in judicial misconduct for failing to address the request to discharge ¢duas8p(33); (4) he
was deprived of a fundamentaflyir trial because of the perjured testimony of Kop&taat 33-34); (5) the trial court
committed judicial misconduct when the trial judge failed to take corrective action upon hearing the flawed verdict
(id. at 34-35); and (6) the flawed reading of the véndiadered it a nullity entitling French to a new tridl @t 38-
39).
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would have summarily rejected the appaathe basis of other well-established

Maryland law. See Frenclat 4-5. In light of theease with which the Court of

Special Appeals rejected the appeal WwhRetitioner actually filed, this Court

has no difficulty concluding that the issue raised by that appeal was not a

“strong” issue.
ECF 4-7 at 26-27 (brackets and ellipses in o&l)in By comparison, the post-conviction court
found that French’s potential claim for appellaggiew regarding his gpriest for discharge of
counsel not being properly addressed by thé ¢oart was a strong one under well-established
Maryland law. Id. at 28-31. French'’s letter, received by the trial court on April 8, 1994, seeking
to discharge his trial attormeJohn Henderson, was unequivocal hsted reasons for his desire
to do so.ld. at 28. And, under Md. Rule 4-215(e), thaltcourt was requiretb permit French
to explain the reasons for his request to lthsge counsel and either (1) find the reasons
meritorious and continue the casg(2) find the reasons without miteand inform French that the
trial would proceed, but he woult be represented by counskl. at 30. That colloquy did not
take place on the record in French’s cask.

The issue regarding the flawed verdict concerned the manner in which the trial court clerk

asked the jury foreman to read the verdict feratiempted murder counthe following occurred:

THE CLERK: Mr. Foreman, would you stand. What say you in case

number 93-CR-4253, State of Maryland versus Mark P. French, as to attempted

murder of James Beck. Not guilty or guilty as charged.

THE FOREPERSON: Guilty as charged.

THE CLERK: As to the use of a handgun in the commission of a felony,

namely, attempted first degree or attempted second degree murder. Not guilty

or guilty as charged?

THE FOREPERSON: Guilty as charged.

ECF 4-4 at 80. French was charged with do#t degree and second degree attempted murder

which was indicated on the verdict sheet providethéojury. Because the clerk did not specify
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whether the attempted murder count the foremwas asked about was first or second degree,
French argued that the verdict was defectnd a legal nullity ECF 11-1 at 131-3.

The post-conviction court firsbtind that trial counsel was nioteffective for failing to
raise an objection to the defediverdict because “even assuming it was a deficient act for . . .
trial counsel to fail to object” thclaim fails due to a lack of gjudice to French caused by that
failure to object. ECF 4-7 at 2Zhe post-conviction court notedattthe “Verdict Sheet makes it
clear that, had Petitionertsal counsel objected to the flawedgiet, the trial ourt would merely
have corrected the error of the courtroom clerk and a proper verdict of guilty on Attempted First
Degree Murder would have been enterdd.’ citingKelly v. State162 Md. App. 122, 152 (2005),
rev'd on other grounds b$92 Md. 511 (2006).

With respect to appellate counsel’s failuregdse the flawed verdict issue on appeal, the
post-conviction court held thatdHverdict in Petitioner’'s caseas flawed and the flaw was not
capable of correction by the hearkening of the vefdiECF 4-7 at 31. Furthiethe failure of trial
counsel to object to the flawed verdiid not waive thessue for appeal und&tate v. Santiago
412 Md. 28, 41-2 (2009)Id. The court then opined that “[i]n light of the well-established case
law on the requirement that an oral verdict whethdefendant is being convicted of First Degree
or Second Degree Murder . . . ti#ener would have had a ‘substal possibility’ of achieving
success with this issue on appeddl” (citations omitted). Havingdady concluded that the issue
actually raised on appeahs lacking in merit, # post-conviction courtancluded that appellate
counsel rendered ineffective assistance of cdunstailing to raise the flawed verdict claim on
appeal.ld. at 32.

C. Second Appeal (granted by post-conviction court)
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As noted, French’s second, new appeal wagdd to the two issues his first appellate
counsel failed to raise. TiMaryland Court of Special Agals rendered an unpublished opinion
on June 10, 2016, denying relief ontbotaims. ECF 4-10. The apgjage court, after reviewing
the content of French’s April 8994 letter to the trial court asij the court to “hear my motion
to dismiss John J. Henderson as my counggl'a 2-3), analyzed the discharge of counsel claim
as follows:

On the morning of April 11, 1994, thease was called for trial before the
Honorable James T. Smith, Jr. Both of appellant's defense counsel were in
attendance. A reference the transcript to discussions among the court and
counsel ‘in camera’ indicates that tednad been conversations in chambers
before the case was calledit the outset of the pneal proceedings on the
record, Judge Smith confirmed that, except for two pending motions (namely,
the defendant's motions for severance and for exclusion of his criminal record),
and a motion for sequestration of vasises, ‘all open motions’ had been
‘withdrawn.” There was no expresssdussion of appellant's motion to
discharge Mr. Henderson, but appellanas present when Judge Smith
confirmed that, other than the thresotions he mentiwed, all other open
motions had been withdrawn. And tinecord reflects that appellant was
provided numerous opportunii¢o speak to the court.

ECF 4-10 at 5-6. Significant the appellate court's analysigas the pre-trial colloquy during
which the trial judge stated the following:
THE COURT: Itis mynderstanding that there dveo motions, in addition to
a motion for sequestration of witness@se is a motion for severance of various
counts, the Defendants motion for seree of counts which | will have you
describe in just a seconand another is a motian limine relating to the
criminal record of the Defendant.
Other than those two motions, are all open motions withdrawn?
MR. HENDERSON: Yes, they are, Your Honor.
THE COURT: Lettherecord reflect that all open motions are withdrawn

other than those described by the court. I'll hear from you on your motion
for severance, Mr. Henderson or Mr. Gordon.
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Id. at 6-7 (emphasis in oiigal). The record reflects that Fdnwas in the courtroom at the time
this exchange took place. Later in the pre-pralceedings, after a jutyial was elected, French
was advised by the ttiaourt as follows:

THE COURT: Counsel, would you approach the bench? Mr. French, would
you also approach the bench?

(WHEREUPON, COUNSEL AND THE DEFENDANT APPROACHED THE
BENCH AND THE FOLLOWING ENSUED)

THE COURT: Mr. French, | want you tonderstand that you have the absolute
right to be present at all bench coefeces when the lawyers come up to the
bench. Do you understand that you have that right?

THE DEFENDANT: Yes, sir.

THE COURT: | would liketo have this understandingth you. If you want

to attend a bench conference if we havegench conference, you just come up

with your lawyer. If you do not want tattend a particuldbench conference,

you just remain at the trighble. If you remia at the trial tale | will assume

that for that bench conference only yloave elected to wagvor give up your

right to be present. khat agreeable with you.

THE DEFENDANT: Yes, sir?

THE COURT: That does not mean tlilayou stay at thdrial table for one

bench conference that you can’t comeatterwards. You can come up if you

want or stay at the trial tabdif you want. Do you understand?

THE DEFENDANT: Yes, sir.
ECF 4-10 at 10-11. In concludingathFrench’s discharge of cowhglaim was not preserved for
appellate review, the appellate court relied orf@ifirmative statement that all other motions had
been ‘withdrawn™ and that under Maryland ldwithdrawing a motion, araffirmative act of
commission as opposed to an act of omission,titotes a waiver rather than a forfeiturdd. at
16, citingCarroll v. State 202 Md. App. 487, 514 (2011). Theurt also observed that:

At the time the trial judge in this casgpressly confirmed inpen court that all

open motions (other than the three spealfy identified) had been withdrawn,
appellant was present and was alsoasgmnted by a second attorney who was
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never the subject of a motion to discharge. Neither appellant nor Mr. Gordon
took issue with the court’s statement ththbther motions had been withdrawn.
And despite having numerous opporturstie renew the motion to discharge
Mr. Henderson, appellant never did sondér the circumstances he waived the
motion to discharge Mr. Henderson, anddbert did no err itfiailing to conduct
further discussions on the redaelative to the motion.

ECF 4-10 at 16-17.

With respect to the defecéwerdict claim, the Court &pecial Appeals found that the
clerk’s omission of the words “first degree” was fi@xted when the jury vgaasked to hearken to
the verdict.” Id. at 17. When the clerk askéne jury to hearken toehverdict the omitted words
were included and the jury “responddtirmnatively” when asked to confirmld. The appellate
court noted that French had relied\Wiilliams v. State60 Md. 402, 403-4 (1883) for his position
that the hearkening was insufficient to corteetdefective pronouncemehtjt “more recent cases
from the Court of Appeals make clear that ediet can be corrected during the hearkeninigl.”
at 17-18, citingState v. Santiago412 Md. 28, 38 (2009). The cowoncluded that French’s
“verdict was not finalized untithe jury hearkened to it” and when the jury was hearkened it
“confirmed its verdict that [Frenchyas guilty of attemptkfirst degree murder, as clearly reflected
on the verdict sheet, and accurately statettie clerk’s hearkening inquiry.ld. at 19.

D. Claim in thisCourt

In his Petition for Writ of Habeas Corpus filed with this Court, French raises one claim,
that his motion to discharge counsel wasproperly addressday the trial court. SeeECF 1 at
5; ECF 1-1 at 26. French’s Memorandum of Laveupport of his Petition also goes into depth
regarding the reasons he wanteounsel removed, his asserteducational disabilities that

prevented him from raising the issweéh the trial court, that theatle courts’ actions violated his

Sixth Amendment right to counskécause there was an irrecoable conflict between French
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and trial counsel, and generally reiterates his clahiseffective assistance of counsel in a bid to
establish “prejudice” for the failure to entertdiis motion to remove counsel. ECF 1-1 at 26-35.

Respondents assert that the issue presentdtktetate courts reghng his motion to
discharge counsel was a mattestate-law that is not cognizalde federal habeasview and to
the extent that French is raising a constitutionahgléhat claim has been defaulted. ECF 4 at 16.
Respondents also argue that any constitutional ciggdlasserted with regard to the State court’s
ruling on this claim survivescrutiny under 28 U.S.C. § 2254(d).

Standard of Review

An application for writ of habeas corpusay be granted only for violations of the
Constitution or laws of the United States. 28 0. 2254(a). The federal habeas statute at 28
U.S.C. § 2254 sets forth“highly deferential stadard for evaluating state-court rulifigsindh v.
Murphy, 521 U.S. 320, 333 n.7 (1998ke also Bell v. Con&43 U.S. 447 (2005). The standard
is “difficult to meet,” and requires courts to give state-¢adecisions the benefit of the doubt.
Cullen v. Pinholster563 U.S. 170, 181 (2011) (internal ¢aton marks and citations omitted);
see also White v Woodally2 U.S.415, 419-20 (2014), quotikigrrington v. Richter562 U.S.

86, 103 (2011) (state prisoner must show statet colimg on claim presentein federal court was
“so lacking in justification thathere was an error well undeyetl and comprehended in existing
law beyond any possibility fdair minded disagreement.”).

A federal court may not graatwrit of habeas corpus unlakg state’s adjudication on the
merits: 1)“resulted in a decision that was contraryotoinvolved an unreasable application of,
clearly established federal law, as deterdiby the Supreme Court of the United States 2)
“resulted in a decision that was based on an unreasonable determinatidiactthmelight of the

evidence presented in the State court proceedi§.U.S.C. 8§ 2254(d)A state adjudication is
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contrary to clearly established federal law ur@l@254(d)(1) where the seatourt 1) “arrives at
a conclusion opposite to that reached by [fwgreme] Court on a question of law,” or 2)
“confronts facts that are matdhaeindistinguishable from a rel@nt Supreme Court precedent and
arrives at a result opposite[the Supreme Court].Williams v. Tayloy529 U.S. 362, 405 (2000).

Under the “unreasonable amation” analysis under 2254(d)(1), a “state court's
determination that a claim lacks merit precludelefal habeas relief $ong as ‘fairminded jurists
could disagree’ on the correctnasfsthe state court's decision.Harrington, 562 U.S.. at 101
(quotingYarborough v. Alvaraddb41 U.S. 652, 664 (2004)). Thus, “an unreasonable application
of federal law is different from an incorrect application of federal lawd” at 785 (internal
guotation marks omitted).

Further under § 2254(d)(2), “a state-court faktieiermination is natnreasonable merely
because the federal habeas court would have reactgferent conclusion in the first instance.”
Wood v. Allen558 U.S. 290, 301 (2010). “[#n if reasonable mindswiewing the record might
disagree about the finding in question,” a federbEaa court may not conclude that the state court
decision was based on an unreasondetermination of the factdd. “[A] federal habeas court
may not issue the writ simply beaau[it] concludes in its indepdent judgment that the relevant
state-court decision applied established federal law erroneously or incofrégépico v. Lett,
559 U.S 766, 773 (2010).

Analysis

French’s discharge of counsel claim thas\iiest presented to ¢hpost-conviction court
and later was the subject of a newly granteeatiappeal, relied entirely on the contours and
requirements of Maryland State law. Specificatlhe error assigned to the trial court by French

in his discharge of counsel claim was thidufe to abide by Marylad Rule 4-215(e).SeeECF

17



11-1 at 124-30 (Post-Conviction anrscript).  Further, the piBsonviction court's decision
granting relief on the claim in ¢hform of a second appeal atige Court of Special Appeals’
decision were also based enfjren the application and interpretation of Maryland |&8eeECF
4- 9 at 25-31 (post conviction court’s decision) and ECF 4-10 at 14-17 (Court of Special Appeals
decision). Violation of a stataw which does not infringe uponspecific constitutional right is
cognizable in federal habeas corpus proceedinbysif it amounts to a “fundamental defect which
inherently results in a complete miscarriage of justidddiley v. Dorsey580 F.2d 112, 115 (4th
Cir. 1978) (quotindHill v. United States368 U.S. 424, 428 (1962)ert. denied440 U.S. 937
(1979),see alsdestelle v. McGuire502 U.S. 62, 67-68 (199t is not the povince of a federal
habeas corpus court to reexamine statet@mierminations on ate law questions.”).

In his Reply, French assettat “it is unreasonable for the sndents to stathis violates
only a State rule or law” because “Md. Rul¥s(e) was made to protect a defendant’s Sixth
Amendment rights.” ECF 20 at 2, citidghnson v. Stat&855 Md. 420, 426 (1999) (holding trial
court erroneously found criminal @@dant waived his right to counsel by failing to comply with
application procedures for repeggation by public defender’s office). French’s reliance on the
Johnsordecision does not assist his argument adeisesion focused on Maryland Rule 4-215(a),
setting forth requirements of taal court when a defendant makes a first appearance without
counsel, and did not address the Md. Rule 4-21§@)erning the colloquy ttake place when a
criminal defendant requests permission to lthsge an attorney whose appearance has been
entered. The difference in the twections of the ruleannot be overlooked. the first instance
the criminal defendant is unrepemted by counsel and the trial court is charged with ensuring he
or she is well aware of theirghts. Md. Rule 4-215(a). Ineéhsecond instance the criminal

defendant is represented by coureed the trial court is chardevith ensuring he or she knows
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what will occur if counsel is discharged without cause. Md. Rule 4-215(e). French cites to no
legal precedent stating that the colloquy requimgd/id. Rule 4-215(e) is mandated by the United
States Constitution, nor can he. Thus, theestaturts were never presented with a Sixth
Amendment claim in the context of French’s roatto discharge counsel and this Court may not
revisit the matterEstelle 502 U.S. at 67-68. Having found oognizable federal claim for relief,

the Petition for Writ of HabeaSorpus shall be denied.

A certificate of appealability may issuenly if the applicant h& made a substantial
showing of the denial of a constitutional righ8 U. S.C§ 2253(c)(2);see Buck v. David37
S.Ct. 759, 773 (2017). The petitioner “must denras that reasonabjarists would find the
district court’s assessment of the ditnsional claims debatable or wrong,Tennard v. Dretke
542 U.S. 274, 282 (2004) (citation and internal quatamarks omitted), othat “the issues
presented are adequate to deseneuragement to proceed furthevliller-El v. Cockrell 537
U.S. 322, 327 (2003). Because t@isurt finds that there has beea substantial showing of the
denial of a constitutionaiight, a certificate of appealability shall be denieGee28 U. S.C.§
2253(c)(2). Petitioner may still request that Yted States Court of Appeals for the Fourth
Circuit issue such a certificat&ee Lyons v. Le816 F.3d 528, 532 (4th Cir. 2003) (considering
whether to grant a certificate appealability after the districourt declined to issue one).

A separate Order follows.

3/27/2020 Isl

Date RICHARD D. BENNETT
WNITED STATES DISTRICT JUDGE
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