
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 

PHILLIP O’BRIANT, 

 Plaintiff, 
 
 v. 
 

NESTLE DREYERS ICE CREAM, et 
al., 

 Defendants. 

Civil Action No. ELH-18-1048 

 
MEMORANDUM OPINION  

 
Phillip O’Briant, the self-represented plaintiff, filed an employment discrimination suit in 

April 2018 against defendants “Nestlé Dreyers Ice Cream” (“NDIC” or “Nestlé”),1 Kelli Quinn, 

Caitlin Berman, Lanik McIntyre, and Bill Woods, alleging employment discrimination.  ECF 1 

(the “Complaint”).  In particular, he asserted a claim under 42 U.S.C. § 1981 and a claim for 

“Wrongful Discharge/ McDonnell Douglas Scheme” under Maryland law.  Id. at 3.  Notably, 

plaintiff included with his suit a “Notice Of Rights” from the Equal Employment Opportunity 

Commission (“EEOC”), dated June 26, 2015, advising him of his right to sue under Title VII 

within 90 days.  ECF 1 at 7.  In addition, plaintiff appended ten exhibits to his suit.  ECF 1-1 to 

ECF 1-10.   

On April 30, 2018, plaintiff amended his Complaint.  ECF 8.  He added Terrence Murray, 

Lisa Neasom, Linda Hastie, and Dave Barbour as defendants.  Id.  NDIC later answered the suit.  

ECF 26. 

 
1 The corporate name appears to be “Nestle Dreyer’s Ice Cream Co.” or “Nestlé Dreyer’s 

Ice Cream Inc.,” known as “Nestlé.” 
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Now pending is NDIC’s “Second Renewed Motion to Dismiss Plaintiff’s First Amended 

Complaint with Prejudice” (ECF 39, the “Motion”), along with five exhibits.  ECF 39-2 to ECF 

39-7.  In the Motion, filed April 14, 2020, Nestlé seeks dismissal of the suit under Rule 37 of the 

Federal Rules of Civil Procedure (“Fed. R. Civ. P.”).2 

The Docket does not indicate that Mr. O’Briant has properly served the individual 

defendants, despite several reminders.  Therefore, by Order of June 10, 2020 (ECF 41), the Court 

directed plaintiff to show cause by July 1, 2020, why the claims against the individual defendants 

should not be dismissed, without prejudice, for failure to effect service of process.  ECF 41.   

On June 24, 2020, plaintiff filed a “Final Response to Any and All Erroneous Judgments 

or Orders from U.S. District Judge Ellen Hollander.”  ECF 42.  He states, inter alia, that he “will 

not respond or communicate with this court any further moving forward.”   

No hearing is necessary to resolve the Motion.  See Local Rule 105.6.  For the reasons that 

follow, I shall grant the Motion.  Further, because plaintiff has failed to provide good cause to 

excuse his failure to serve the individual defendants, I shall dismiss them from the suit, without 

prejudice.  

 
2 Ordinarily, plaintiff’s response would have been due by May 31, 2020.  See Local Rule 

105.2(a); Fed. R. Civ. P. 6.  However, in light of the COVID-19 pandemic, Chief Judge Bredar 
extended by 84 days all filing deadlines that were set to fall between March 16, 2020, and June 5, 
2020, unless otherwise specified by the presiding judge. See In re: Court Operations Under the 
Exigent Circumstances Created by COVID-19, Case 1:00-mc-00308, Standing Order 2020-07 (D. 
Md. Apr. 10, 2020). 
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I. Background3 

A. Factual Background  

Plaintiff, a resident of Maryland, is an African-American male.  ECF 1 at 8.  NDIC is a 

company that produces ice cream; it has a facility in Laurel, Maryland.  Id.  The individual 

defendants are employees of Nestlé.  See id.  

Mr. O’Briant began his employment with NDIC on January 13, 2014, as an “Ice Cream 

Maker.”  Id.; see also ECF 1-1.  At the time, he was supervised by Kelli Quinn, a white female.  

ECF 1 at 8.  Plaintiff claims that Quinn began making “racial comments” about how he was “black 

with a white man’s name” and how “she liked Africans more than African Americans because they 

valued education more.”  Id.  According to plaintiff, the comments “escalated to threats of his job 

security which made the work environment hostile and uncomfortable . . . .”  Id.  

  On March 11, 2014, plaintiff complained to Lanik McIntyre, a Human Resources 

Manager at NDIC, about Quinn’s behavior.  Id. at 9.  In response, McIntyre scheduled a meeting 

for March 13, 2014, to discuss Quinn’s misconduct.  Id.  However, plaintiff claims that McIntyre 

did not appear for the meeting.  Instead, “HR Generalist” Caitlin Berman, a white female, met with 

Mr. O’Briant.  Id.   According to plaintiff, Berman failed to take any corrective action to address 

Quinn’s racist comments.  Id.    

Plaintiff alleges that after the meeting, he was subjected to several acts of retaliation.  Id. 

at 9-11.  First, Mr. O’Briant alleges that on March 23, 2014, Quinn issued him a “Final Written 

Warning corrective action document” for leaving work early on March 11, 2014, and for calling 

out due to inclement weather on March 17, 2014.  Id. at 9.  The discipline was allegedly approved 

 
3 This case is one of eight that plaintiff has filed in this Court.  See JFM-16-2616; JFM-17-

1050; RDB-18-0855; GLR-18-1324; GLR-18-1641; ELH-18-2099; GJH-18-2705; GLR-18-2614. 
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by Linda Hastie, a white female.  Id. at 9.  According to plaintiff, the corrective action was 

unjustified because he had not accumulated the requisite number of discipline points pursuant to 

NDIC policy so as to warrant the issuance of a written warning.  Id.  Plaintiff signed the corrective 

action “under duress” and agreed to arrive at work promptly and refrain from leaving early for 32 

days, expiring on April 23, 2014.  Id.  

Mr. O’Briant contends that he satisfied the requirements of the “corrective action.”  Id.  

Nevertheless, Terrence Murray and Quinn informed him on April 21, 2014, that management had 

decided to extend his probationary period for 90 days.  Id.  Plaintiff allegedly signed the extended 

probation document “under duress” and agreed to complete certain tasks, including meeting with 

Quinn every Monday.  Id.  

Further, Mr. O’Briant claims that on May 15, 2014, he was “harassed” by Lisa Neasom, a 

black female employee, “who aggressively snatched company property from his hands as she 

yelled obscenities at him because he would not participate in a shift revote . . . .”  Id. at 10.  Plaintiff 

reported the incident to his supervisor, Rodney Davis, who took him and Neasom to Berman and 

Bill Woods.  Berman met with Neasom while Woods met with plaintiff.  Id.  Woods allegedly told 

plaintiff that he would investigate the matter and sent Mr. O’Briant back to work.  Id.   

The next day, Berman called Mr. O’Briant and informed him that he was suspended until 

further notice.  Id.  When plaintiff asked if his suspension stemmed from the incident with Neasom, 

Berman responded that she could not discuss the matter but would follow up with him on May 19, 

2014.  Id.  When Berman called on May 19, 2014, she asked Mr. O’Briant if he would like to speak 

at a meeting concerning whether he should keep his job.  Id.  Because Mr. O’Briant did not trust 

Berman, he contacted management personnel to inquire why he had been suspended.  Id.  But, Mr. 

O’Briant alleges that management declined to explain why he had been suspended.  Id. 
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On May 23, 2014, Dave Barbour called plaintiff and informed him that his employment 

was terminated due to the incident involving Neasom.  Id.  Plaintiff appealed the termination by 

emailing McIntyre, Barbour, and Woods.  However, Mr. O’Briant claims that no one responded 

to his email.  Id.    

At some point in time, plaintiff filed a Charge of Discrimination with the Equal 

Employment Opportunity Commission (“EEOC”).  On June 26, 2016, the EEOC issued a “Notice 

Of Rights” to plaintiff, advising him that he had 90 days to file suit under Title VII.  ECF 1 at 7.   

B. Procedural History 

On April 11, 2018, Mr. O’Briant filed this suit for wrongful discharge against NDIC, 

Quinn, Berman, McIntyre, and Woods.  ECF 1.  In a Memorandum (ECF 3) and Order (ECF 4) of 

April 17, 2018, the Court dismissed the Complaint as time-barred because plaintiff had failed to 

file suit within 90 days of receipt of his notice of right to sue letter, as required by Title VII of the 

Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. § 2000e-5(f)(1).  But, as noted, suit was filed 

under 42 U.S.C. § 1981. 

Thereafter, plaintiff filed a motion for reconsideration.  ECF 5.  By Order of April 24, 2018 

(ECF 6), I reopened the case.  I observed that in light of the four-year statute of limitations period 

applicable to claims arising under 42 U.S.C. § 1981, Mr. O’Briant’s case was not time-barred.  Id. 

at 2.  However, I noted that plaintiff had not effected service of process on the defendants.  

Therefore, I directed Mr. O’Briant to  furnish completed summons to the Clerk so that the U.S. 

Marshal could effect service of process.  Id.    

Summonses were issued as to NDIC, Quinn, Berman, McIntyre, and Woods on April 30, 

2018.  ECF 7.  The same day, plaintiff filed an Amended Complaint adding Murray, Neasom, 
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Hastie, and Barbour as defendants.  ECF 8.  Summonses were issued as to these defendants on 

May 4, 2018.  ECF 10.  

The docket reflects that on June 12, 2018,  the U.S. Marshal served summonses and copies 

of the Complaint via FedEx on NDIC and the eight individual defendants named in this 

employment discrimination case.  ECF 11.  However, per plaintiff’s instructions, all of the 

summonses and Complaint were mailed to Nestlé’s facility at 9090 Whiskey Bottom Road in 

Laurel, Maryland, including for the individual defendants. 

Thereafter, on July 3, 2018, Mr. O’Briant filed a prediscovery motion for summary 

judgment. ECF 12.  The same day, the Court received correspondence from counsel for NDIC 

(ECF 13), detailing deficiencies in the service of process of the Complaint and summons.  Counsel 

identified the proper resident agent authorized to accept service of process for NDIC.  Id. at 1-2. 

In addition, counsel correctly identified how the individual defendants could be properly served.  

Despite these deficiencies, counsel indicated that NDIC was willing to deem the summons and 

Complaint as served on Nestlé as of the date of the letter and thus answer or otherwise respond to 

the Complaint.  Id.  

In an Order of July 9, 2018 (ECF 14), I recounted that the EEOC issued a notice to plaintiff 

on June 25, 2015, advising him of his right to sue within 90 days. See ECF 1 at 7.  Therefore, I 

mistakenly applied Title VII law and concluded that the suit was time-barred.  I also denied 

plaintiff’s prediscovery summary judgment motion and directed the Clerk to close the case.  Id. 

On July 18, 2018, plaintiff noted an appeal.  ECF 15.  On November 30, 2018, the United 

States Court of Appeals for the Fourth Circuit dismissed plaintiff’s appeal and remanded the case 

for further proceedings as to plaintiff’s § 1981 claim.  See ECF 18 at 1.  In a Memorandum (ECF 

19) and Order (ECF 20) of December 4, 2020, I reopened the case as to plaintiff’s claim arising 
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under 42 U.S.C. § 1981 and directed NDIC’s counsel to advise the Court as to whether counsel 

was authorized to accept service of process on behalf of NDIC and the individual defendants.   

Counsel for NDIC responded on December 11, 2018, advising that NDIC would deem the 

summons and Complaint properly served, but it would not accept service of process on behalf of 

the individual defendants.  ECF 21.  Therefore, by Order of January 30, 2019 (ECF 25), the Court 

ordered Nestlé to answer the suit by February 5, 2019.   

In correspondence docketed December 11, 2018 (ECF 22), Mr. O’Briant complained that 

I failed to address his Section 1981 claim, “as the USCA ordered.”  Id. at 1.  He also stated that I 

was “going against” the Fourth Circuit’s decision “by asking [Nestlé’s] counsel to respond to the 

complaint knowing argument would not aid the decisional process.”  Id.  Plaintiff reiterated that 

the Fourth Circuit “determined” that a response to the Complaint “will not aid the decisional 

process,” id. at 2, and he claimed that the individual defendants were properly served.  Id.  

Therefore, he was “demanding” that I rule on his summary judgment motion “without argument 

or further delay.”  Id. 

The Court responded by letter of December 14, 2018.  ECF 23.  I stated, in part:    

I write in response to your letter of December 7, 2018 (ECF 22), concerning 
your employment discrimination case, and the recent dismissal of your appeal by 
the United States Court of Appeals for the Fourth Circuit, along with its remand to 
this Court.  See ECF 18 (Judgment of November 30, 2018). 

 
*     *     * 

 
Your understanding of the Fourth Circuit’s per curiam decision is incorrect.  

The appellate court indicated that it did not require oral argument to aid in its 
decision to remand your case for further litigation under 42 U.S.C. § 1981.  
However, the court did not reach the merits of your § 1981 case, and its decision 
has no bearing on the merits of your claim.  Moreover, Nestle Dreyers Ice Cream 
(“NDIC”) and the individual defendants are entitled to contest the action. 

 
Further, service of process on the individual employee defendants may have 

been defective.  This issue, and any corrective action required to obtain proper 
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service of process, shall await further review. 
 
I hope this clarification is helpful. 

 
NDIC answered the Amended Complaint on February 5, 2019.  ECF 26.  The next day, the 

Court gave Mr. O’Briant an opportunity to cure the deficiencies regarding his service as to the 

individual defendants.  ECF 27.  I explained that service on the individual defendants “was not 

properly made” by delivering the summonses and Complaint to NDIC, the corporate defendant.  

Id. at 1.  Accordingly, I directed plaintiff to provide the U.S. Marshal with the home address of 

each individual defendant in order to effect service, or “risk their dismissal from suit.”  Id. at 2. 

On March 4, 2019 the Court issued a Scheduling Order (ECF 28), setting, inter alia, a 

discovery deadline of July 24, 2019.  On May 3, 2019, NDIC served plaintiff with its First Set of 

Interrogatories and First Request for Production of Documents.  See ECF 30-2.  Counsel for NDIC 

told plaintiff that failure to respond within 30 days “may result in the Court imposing sanctions 

and/or dismissing [his] lawsuit.”  Id at 2.  Mr. O’Briant responded, stating that he would “only 

respond to the order from the U.S. Supreme Court regarding this case.” ECF 30-3 at 2.  Plaintiff 

also claimed that “U.S. District Judge Hollander still has not rendered her decision for his section 

1981 claim, after she was ordered by the 4th Circuit to do so on 30 November 2018.” Id. 

Counsel for NDIC emailed plaintiff on May 9, 2019, asking him to clarify whether he 

intended to respond to their discovery requests. See ECF 30-6 at 2. Again, counsel for NDIC 

explained to plaintiff that “failure to do so will afford Nestlé the right to dismiss [his] action.” Id. 

Plaintiff did not respond. Counsel for Nestlé emailed plaintiff again on May 13, 2019. See ECF 

30-6 at 2.  When plaintiff did not respond, counsel for Nestlé followed up with plaintiff on May 

13, 2019.  See ECF 30-7 at 2.  Plaintiff answered the following day, stating that he “object[ed] to 

responding” to NDIC’s discovery requests. See ECF 30-9.  Although plaintiff’s responses to 
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NDIC’s discovery requests were due on June 3, 2019, Mr. O’Briant did not provide responses to 

these requests, nor did he ask counsel for NDIC for an extension.  

On July 19, 2019, pursuant to Rule 37 of the Federal Rules of Civil Procedure, NDIC filed 

a “Motion to Dismiss Plaintiff’s First Amended Complaint with Prejudice or, in the Alternative, 

to Compel Plaintiff to Respond to Defendant’s Discovery.”  ECF 30.  According to NDIC, 

plaintiff’s refusal to engage in discovery had prevented it from preparing a defense.  ECF 30-1 at 

8.  Therefore, defendant urged the Court to sanction plaintiff under Rule 37 by dismissing the suit, 

with prejudice.   

By Order of August 4, 2019 (ECF 34), I denied the motion, without prejudice  to the right 

of NDIC to refile its motion if plaintiff fails to cooperate in regard to discovery.  Again, I 

endeavored to dispel plaintiff’s “misconception that the remand by the Fourth Circuit on the § 1981 

claim was a ruling on the merits of that claim, or a direction to this Court to Rule immediately on 

the merits,” explaining that the “remand did not direct this Court to issue a ruling on the merits of 

the § 1981 claim prior to discovery.”  Id. at 2 (emphasis in ECF 34). However, in light of Mr. 

O’Briant’s pro se status, the Court gave him an “opportunity to cure his misunderstanding” by 

extending the discovery deadline to October 4, 2019.  That said, I also cautioned, id.: “Plaintiff is 

forewarned that failure to comply with the rules governing discovery may result in the dismissal 

of the case.” 

Plaintiff continued to refuse to respond to NDIC’s discovery requests.  On August 12, 2019, 

counsel for NDIC wrote to Mr. O’Briant, asking when Nestlé could expect his responses to its 

discovery requests.  ECF 35-2.  The same day, plaintiff responded that he had filed a writ of 

mandamus with the U.S. Supreme Court.  ECF 35-3.  In his view, “any order from Judge Ellen 

Lipton Hollander is erroneous” and NDIC “cannot refute [his] clear and convincing evidence that 
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he is entitled to the judgment of 5,000,000 as a matter of law.”  Id.  Further, he said that “there 

should be no reason for counsel for defendant communicating . . . about any depositions in regard 

to the case at bar.”  Id.  He added, id.:  “This should put an end to any and all communications 

with counsel including Judge Hollander.” 

Counsel for NDIC contacted plaintiff again on August 30, 2019, requesting an update as 

to NDIC’s outstanding discovery requests.  ECF 35-4.  Again, plaintiff refused to participate in 

discovery.  ECF 35-5.  In an email of August 31, 2019, he asserted that the Fourth Circuit had 

“ordered” me to “render [my] decision” in his case, and he noted that he had timely filed a summary 

judgment motion.  Id. at 1.  Further, he stated: “Defendants cannot refute plaintiff’s clear and 

convincing evidence demonstrating that he was wrongfully terminated based on his race” and the 

Court has a “legal obligation” to grant summary judgment in his favor.  Id.  He concluded, id. at 

2: “In closing, plaintiff will not engage in back and forth frivolous communications with 

defendants . . . .  Therefore, defendants have until 9 September to resolve this matter through 

settlement .  . . .”  Id.  He demanded $5 million.  Id.       

Thereafter, on September 6, 2019, NDIC renewed its motion to dismiss.  ECF 35.  At the 

time of the motion, plaintiff’s responses to NDIC’s discovery requests were more than three 

months overdue.  Id., ¶ 7. 

Nevertheless, on December 16, 2019, the Court again denied NDIC’s motion, without 

prejudice.  ECF 37.  The Court acknowledged that “it appears that Mr. O’Briant continues to ignore 

his responsibilities” to engage in discovery.”  Id. at 1.  However, given plaintiff’s status as a self-

represented litigant, the Court was “inclined . . . to afford Mr. O’Briant one more opportunity to 

participate in discovery.”  Id.  Accordingly, the Court extended the discovery deadline to March 
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6, 2020.  Id.  But, I advised Mr. O’Briant that “failure to participate in discovery may result in the 

dismissal of this case.”  Id. at 2. 

Counsel for Nestlé contacted plaintiff on January 15, 2020, to ask when NDIC could expect 

to receive plaintiff’s responses to NDIC’s discovery requests.  ECF 39-2.  Plaintiff responded on 

January 16, 2020, stating that he did not have to comply with the Court’s Order requiring him to 

respond, because it “conflict[ed] with the Court of Appeals for the Fourth Circuit order compelling 

the District Court for Maryland to render a decision for plaintiff’s section 1981 claim against 

defendant(s).”  ECF 39-3.   

On March 4, 2020, counsel for NDIC contacted plaintiff yet again and asked him whether 

he was going to reply to Nestlé’s discovery requests.  ECF 39-4. Plaintiff responded that he was 

too busy to respond to do so, but he “would be willing to meet with [counsel for NDIC] to answer 

[their] questions.” ECF 39-5. On March 6, 2020, counsel for NDIC told Mr. O’Briant that he could 

not be deposed without first providing NDIC the necessary written discovery.  ECF 39-6 at 1.  In 

the same email, counsel for NDIC again asked about the status of plaintiff’s discovery responses.  

Id.  Plaintiff responded shortly before the discovery deadline that he would “work on completing 

the paperwork.” ECF 39-7.  

NDIC filed the instant Motion on April 14, 2020.  ECF 39.  According to NDIC, at the 

time it filed the Motion, Mr. O’Briant still has not provided NDIC with any written responses or 

produced any of the requested documents. ECF 39, ¶ 11.  At the time, plaintiff’s discovery 

responses were nearly eleven months overdue.    

By Order of June 10, 2020 (ECF 41), the Court noted that plaintiff’s response to the Motion 

is due on July 24, 2020.  Id. at 2 n.1.4  However, the Court observed that, despite repeated 

 
4 The response deadline was extended because of the COVID-19 pandemic. 
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reminders, O’Briant still had not served the individual defendants.  Id. at 3.  Given that more than 

two years had elapsed since plaintiff initiated this suit, I concluded that “it appears that plaintiff 

has abandoned his claims against the individual defendants . . . .”  Id.  Therefore, I ordered plaintiff 

to show cause by July 1, 2020, why the claims against the individual defendants should not be 

dismissed under Fed. R. Civ. P. 4(m) and Local Rule 103.8, without prejudice, for failure to effect 

service of process.  Id.  

On June 24, 2020, the Court received correspondence from plaintiff.  ECF  42.  Plaintiff 

asserts, id.: “Judge Hollander engaged in wanton and reckless acts, in her official capacity, when 

she disregarded the U.S. Court of Appeals for the Fourth Circuit’s order dated 30 November 2018, 

to render her decision for plaintiff Phillip O’Briant’s section 1981 claim. . . . Therefore, this case 

must be submitted and viewed by the U.S. Supreme Court, a superior court, under a writ of 

mandamus.”  Id.  Further, plaintiff advises that he “file[d] federal criminal charges against Judge 

Hollander with the [FBI] because she failed to timely move to protect and defend the Constitution 

of the United States . . . and she shall be charged with capital felony treason under the law.”  Id.  

Plaintiff concluded his letter by informing the Court that he “will not respond or communicate 

with this court any further moving forward.”  Id.      

II. The Motion 

Defendants seek dismissal of plaintiff’s case, pursuant to Rule 37 of the Federal Rules of 

Civil Procedure.  See ECF 39 at 1.  Pursuant to Rule 37, a court may impose sanctions “if a party, 

after being properly served with interrogatories under Rule 33 or a request for inspection under 

Rule 34, fails to serve its answers, objections, or written responses.”  Fed. R. Civ. P. 

37(d)(1)(A)(ii).  The choice of sanctions is within the court’s discretion and may include 
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“dismissing the action or proceeding in whole or in part” or “rendering a default judgment against 

a disobedient party.”  Fed. R. Civ. P. 37(b)(2)(A)(v).  

Before ordering dismissal under Rule 37(b) or (d), the court applies a four-factor test: “‘(1) 

whether the non-complying party acted in bad faith; (2) the amount of prejudice that 

noncompliance caused the adversary; (3) the need for deterrence of the particular sort of non-

compliance; and (4) whether less drastic sanctions would have been effective.’” Belk v. Charlotte 

Mecklenburg Bd. of Educ., 269 F.3d 305, 348 (4th Cir. 2001) (citation omitted). 

Rule 41(b) of the Federal Rules of Civil Procedure is also pertinent. See Carter v. Univ. of 

W. Va. Sys., 23 F.3d 400, 1994 WL 192031, at *2 (4th Cir. 1994) (Table opinion) (observing that 

the “legal standard for dismissals under Rule 37 is virtually the same as that for dismissals for 

failure to prosecute under Rule 41”); accord Lance v. Megabus Ne., LLC, PWG-16-3459, 2017 

WL 3480800, at *3 (D. Md. Aug. 14, 2017) (analyzing facts under both Rule 37 and Rule 41). 

Rule 41(b) states: “If the plaintiff fails to prosecute or to comply with these rules or a court order, 

a defendant may move to dismiss the action or any claim against it.”  Moreover, Rule 41(b) 

provides that, “[u]nless the dismissal order states otherwise,” a dismissal under the rule “operates 

as an adjudication on the merits.” Id. 

In order to evaluate whether dismissal under Rule 41(b) for failure to prosecute is 

appropriate, the Fourth Circuit has articulated a four-factor test: a court must consider: “‘(1) the 

plaintiff’s degree of personal responsibility; (2) the amount of prejudice caused the defendant; (3) 

the presence of a drawn out history of deliberately proceeding in a dilatory fashion; and (4) the 

effectiveness of sanctions less drastic than dismissal.’”  Attkisson v. Holder, 925 F.3d 606, 625 

(4th Cir. 2019) (quoting Hillig v. Comm’r of Internal Revenue, 916 F.2d 171, 174 (4th Cir. 1990)); 

see also Ballard v. Carlson, 882 F.2d 93, 95 (4th Cir. 1989) (Powell, J.). 
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“Those criteria, however, ‘are not a rigid four-prong test,’” and the propriety of an 

involuntary dismissal ultimately turns on the circumstances of each case.  Attkisson, 925 F.3d at 

625 (quoting Ballard, 882 F.2d at 95).  The Fourth Circuit has said:  “While the power to dismiss 

clearly lies with the district courts, it is appropriately exercised only with restraint. ‘Against the 

power to prevent delays must be weighed the sound public policy of deciding cases on their 

merits.’” Dove v. CODESCO, 569 F.2d 807, 810 (4th Cir. 1978) (citation omitted).  Therefore, 

only “the most flagrant case, where the party’s noncompliance represents bad faith and callous 

disregard for the authority of the district court and the Rules, [should] result in the extreme sanction 

of dismissal or judgment by default.” Mut. Fed. Sav. & Loan Ass’n v. Richards & Assocs., Inc., 

872 F.2d 88, 92 (4th Cir. 1989).  

This is the extreme case where dismissal of the suit is warranted under Rule 37 and Rule 

41(b). Plaintiff’s flagrant refusal to participate in discovery, despite repeated Court orders, 

necessitates the dismissal of Mr. O’Briant’s action.   

As noted, the first factor requires the Court to consider “the plaintiff’s degree of personal 

responsibility.”  Hillig, 916 F.2d at 174.  For instance, a plaintiff should not be penalized where, 

unbeknown to him, his lawyer briefly failed to comply with a court order.  See Attkisson, 925 F.3d 

at 626.  Similarly, a court should not resort to the drastic sanction of Rule 41(b) where the litigant 

is self-represented and “had limited opportunities to ‘follow the progress of his case.’”  Id. (citation 

omitted).   

To be sure, plaintiff is self-represented.  But, self-represented litigants “as well as other 

litigants are subject to the time requirements and respect for court orders without which effective 

judicial administration would be impossible.”  Ballard, 882 F.2d at 96.  Consequently, a litigant’s 

pro se status does not excuse him from complying with the Federal Rules of Civil Procedure.  See 
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Dancy v. Univ. of N.C. at Charlotte, No. 3:08–CV–166–RJC–DCK, 2009 WL 2424039, at *2 

(W.D.N.C. Aug. 3, 2009); see, e.g., Arnett v. Prince George’s County, AW–02–3861, 2004 WL 

3313218, at *2 (D. Md. July 29, 2004) (dismissing for lack of prosecution under Rule 41(b) where, 

among other factors, “the Plaintiff is proceeding pro se, and thus, is solely responsible for the delay 

that has been caused in his case”).  Mr. O’Briant’s steadfast failure to comply with the Court’s 

Orders concerning discovery supports a finding of bad faith, not inadvertence.   

For starters, Mr. O’Briant is a frequent litigator in this District.  See O’Briant v. Mayor & 

City Council of Baltimore City, GLR-18-2614 (D. Md. Sept. 28, 2018), aff’d, No. 19-1036 (4th 

Cir. May 3, 2019); O’Briant v. GAF Corp., ELH-18-2457 (D. Md. Nov. 12, 2019); O’Briant v. 

Atlas Container Corp., GJH-18-2705 (D. Md. Dec. 27, 2018); O’Briant v. Cox, ELH-18-2099 (D. 

Md. July 31, 2018); O’Briant v. Schaeffer, GLR-18-1641 (D. Md. June 28, 2018); O’Briant v. 

Renner, GLR-18-1324 (D. Md. Sept. 26, 2018), aff’d, No. 19-1121 (4th Cir. Mar. 31, 2019); 

O’Briant v. Rhodes, RDB-18-855 (D. Md. Mar. 30, 2018); O’Briant v. Rhodes, JFM-17-1050 (D. 

Md. Apr. 24, 2017); O’Briant v. Atlas Container Corp., JFM-16-2616 (D. Md. Sept. 7, 2016).5  In 

short, plaintiff is no stranger to federal civil litigation generally, or the local rules of this District 

specifically.  

 Moreover, Mr. O’Briant was not unaware that the failure to participate in discovery could 

result in the dismissal of his lawsuit.  Indeed, in O’Briant v. GAF Corporation, the Court dismissed 

plaintiff’s suit, without prejudice, on October 31, 2019, under Rule 41(b), due to his repeated 

refusal to respond to the defendant’s written discovery requests.  See ELH-18-2457, ECF 44 & 

 
5 The Court may take judicial notice of the filing of the Motion and its content. See Fed. R. 

Civ. P. 201; Brown v. Ocwen Loan Servicing, LLC, PJM-14-3454, 2015 WL 5008763, at *1 n.3 
(D. Md. Aug. 20, 2015) (“A court may take judicial notice of docket entries, pleadings, and papers 
in other cases . . . .”), aff’d, 639 F. App’x 200 (4th Cir. 2016). 
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ECF 45.  So, at the latest, as of that time plaintiff was on notice that if he refused to engage in 

discovery his lawsuit could be subject to dismissal.  In light of his prior conduct, plaintiff’s actions 

in this case  do not suggest ignorance but rather a “pattern of indifference and disrespect to the 

authority of the court.”  Mut. Fed. Sav., 872 F.2d at 93.  

With respect to the second factor, “the amount of prejudice,” Hillig, 916 F.2d at 174, Mr. 

O’Briant’s refusal to respond to NDIC’s written discovery requests has severely prejudiced NDIC.  

A defendant cannot litigate the case in the dark.  “‘The purpose of pre-trial discovery is for a 

litigating attorney to obtain information from the opposing party, information which in many cases 

is not otherwise available.’” Adams v. Md. Mgmt. Co., WDQ-11-2408, 2013 WL 142074, at *2 

(D. Md. Jan. 10, 2013) (citation omitted).  Moreover, the long delay impairs NDIC’s ability to 

prepare an effective defense: witnesses become difficult to locate; memories fade, making 

testimony less reliable; and documentary evidence spoils.  The second factor plainly favors 

dismissal.   

So, too, does the third factor—the delay caused by the plaintiff’s dilatory conduct.  Hillig, 

916 F.2d at 174.  As the procedural summary reveals, the Court has repeatedly endeavored to 

accommodate Mr. O’Briant; to explain that he is obligated to participate in discovery; and to clarify 

that the Fourth Circuit did not rule on the merits of his case when it remanded the matter to this 

Court.  Rather, the remand requires the Court to allow the parties to litigate the case.  Yet, plaintiff 

has flagrantly ignored repeated orders from this Court to participate in discovery.   

In July 2019, NDIC moved to dismiss plaintiff’s suit because he would not participate in 

discovery.  I denied the motion and advised Mr. O’Briant of the consequences if his conduct did 

not change.  ECF 34.  NDIC moved to dismiss the suit a second time in September 2019.  Again, 

the Court denied the motion, giving Mr. O’Briant yet another opportunity to change his behavior.  
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ECF 37.  After seven months passed, defendant renewed its motion yet again in April 2020.  To 

date, plaintiff has yet to comply with the Court’s orders regarding discovery.  Thus, despite two 

years of litigation, this suit languishes at the starting line, all because of plaintiff’s erroneous belief 

that he is not subject to the rules of procedure.   

As to the fourth factor, the adequacy of less drastic sanctions, Hillig, 916 F.2d at 174, it is 

clear that dismissal is the only sanction that could effectively deter Mr. O’Briant’s potential future 

noncompliance.  The Court has made every effort to induce plaintiff’s compliance.  He has been 

given warnings and opportunities to comply.  ECF 34; ECF 37.  Instead, Mr. O’Briant has made 

it crystal clear to opposing counsel and to the Court that he has no interest in participating in the 

judicial process.  See, e.g., ECF 42.     Consequently, “less drastic sanctions [would] serve little 

pragmatic purpose.”  Arnett, 2004 WL 3313218, at *3.   

In light of plaintiff's near-wholesale failure to respond to the defense’s discovery requests, 

and his unwillingness to prosecute the action, the case simply cannot proceed.  Accordingly, 

because all four Rule 37 and Rule 41(b) factors weigh in favor of dismissal, I shall dismiss the 

Amended Complaint as to NDIC.   

III. The Individual Defendants 

Plaintiff’s initial Complaint and the Amended Complaint name Kelli Quinn, Caitlin 

Berman, Lanik McIntyre, Bill Woods, Terrence Murray, Lisa Neasom, Linda Hastie, and Dave 

Barbour as defendants.  ECF 1; ECF 8.  

As noted, plaintiff attempted to effect service of process on these defendants by serving 

summonses and copies of the Complaint on NDIC on June 12, 2018.  ECF 11.  Since then, the 

Court has repeatedly informed plaintiff that his service was improper and instructed him to cure 
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this deficiency.  ECF 19; ECF 27; ECF 41.  The docket does not reflect that plaintiff has effected 

service of process on these defendants.  

Fed. R. Civ. P. 4(m) requires a plaintiff to serve defendants “within 90 days after the 

complaint is filed.”  If any defendant is not served within that time, “the court . . . must dismiss 

the action without prejudice against that defendant or order that service be made within a specified 

time.”  Id.  Pursuant to Fed. R. Civ. P. 4(m), plaintiff was required to serve the individual 

defendants, at the very latest, by July 19, 2018.    

Local Rule 103.8 provides that “the Court may enter an order asking the party to show 

cause why the claim should not be dismissed” if a plaintiff “has not effected service of process 

within 90 days” of filing the suit.  The same Local Rule states that “the claim shall be dismissed 

without prejudice” if the plaintiff fails to show cause within “within fourteen (14) days of the entry 

of the order or such other time as may be set by the Court.”  Local Rule 103.8. 

As noted, on June 10, 2020, the Court directed Mr. O’Briant to show cause by July 1, 2020, 

as to why the claims against the individual defendants should not be dismissed under Fed. R. Civ. 

P. 4(m) and Local Rule 103.8, without prejudice, for failure to effect service of process.  ECF 41.  

Instead of responding to the substance of the Court’s Order, Mr. O’Briant advised the Court that 

he “will not respond or communicate with this court any further moving forward.”  ECF 42.  

Therefore, I shall dismiss the individual defendants from the suit, without prejudice, 

pursuant to Rule 4(m) and Local Rule 103.8.   

IV. Conclusion 

Of course, the Court regrets that it erroneously construed the case under Title VII, perhaps 

because of the “Notice Of Rights” from the EEOC that plaintiff included with his suit.  But, that 

error is not a license for plaintiff to flout his obligations as a litigant in a case he initiated. 
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For the aforementioned reasons, I shall grant defendants’ Motion to Dismiss (ECF 39).  

And, I shall dismiss the individual defendants from the suit.    

An Order follows. 

 
 
Date: July 6, 2020       /s/    
        Ellen L. Hollander 
        United States District Judge 
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