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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STATE FARM MUTUAL AUTOMOBILE  *
INSURANCE COMPANY et al. * Civil Action No. CCB-18-1279

V.

* % ok *

CAREFREE LAND CHIROPRACTICet al.
MEMORANDUM

Before this court is Carefree’s Motion to Diss State Farm’s Amended Complaint. Carefree
argues the claims asserted in the amended corhplaitime-barred because (1) State Farm fails to
allege any instances of fraud occuring within gtegutory limit of three yars of September 25, 2019,
the date State Farm’s amended complaint wasededkand (2) State Farm fails to plead facts
sufficient to establish equitable tollingee ECF 65-1 at 1-2. Stateracounters that (1) under
Federal Rule 15(c), its amended complaint relasek o its initial complaint, and therefore its
operative date for statute of litations purposes is May 1, 2018; {{®)claims are timely because the
alleged fraud was not and could haive been discovered until withimree years of the filing of the
complaint; and (3) the the-year statute of limitationstslled under the dodtre of fraudulent
concealment.See ECF 66 at 10-12, 15-23. The matter has halgnbriefed and no oral argument is
necessary. For the reasons statéovipehe motion will be denied.

FACTS AND PROCEDURAL HISTORY

State Farm Mutual Automobile Insurancengmany and State Farm Fire and Casualty
Company (collectively, “State Farm”) allege ti@drefree Land Chiropractic (“Carefree”) engaged in a
scheme to defraud State Farm bgyding medically unnecessary semescand treatments to patients
and by billing State Farm for reimlsement. Over the course of radhan ten years, State Farm

reimbursed nearly 1.5 million dollats Carefree for such claims.
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In particular, State Farm alleges that Carefreednahestrated a widespread scheme, starting in
2006 and continuing to the present, to defraud State by failing to providdegitimate examinations
of patients to determine their individual dieal needs and insteadbjecting patients to a
predetermined course of treatmeesigned to maximize persongliry reimbursements. (ECF 60,
Am. Compl. 1 1-2, 10). State Faasserts that the documentatsubmitted by Carefree describing
the treatment of its patients revetidat Carefree diagnosed all of thdieats with the same or nearly
the same injuries, treated the patients in identical or nearly identical ways, and concluded treatment
with identical or nearly identical resultsld(f1 40, 61, 67). Additionally, State Farm alleges that the
records themselves did not accurately reflect thgriises, treatments, anduks for each patient.

(1d. 19 47-50).

To support its claims of fraud, &e Farm provides itstatistical analysief 550 records from
patients, ranging from teenagerssaptuagenarians, who sought tneexit at Carefree offices in
multiple states.See ECF 52-4, Exhibit 1A. State Farm alleges that tteeords, when analyzed as a
whole, show a uniformity of diagnosis and treatntbat is “not crediblegiven the wide range of
circumstances presented by each patient. (Am. Cdnifl). For example, the records indicate that
nearly every patient complained of either negper back, mid-back, or lowéack pain, and that 474
out of 550 patients complaineddin in all four regions. I¢. 1Y 48—49see generally ECF 52-4).
Further, the analysis revealttht 503 out of 505 patients fahom Carefree claimed to have
performed an x-ray of the cervical spine were repdddtave had a “break the continuity of the
George’s Line,” and that nearly all patie were prescribed the same treatm&e Am. Compl. 1
57-59, 61-62 (providing exemplar cases of tlégnosis and treatment plan).

State Farm asserts that Carefree preparedadtsds in such a manner that when viewed

individually State Farm would reasably believe treatment was medically necessary. (Am. Compl.

! The amended complaint, ECF 60, states that “Exhibit A’ainatthis analysis. As docketed at ECF 60, the amended
complaint contains no exhibits. The court assumes the exhibits attached to the motion for leave to file an amended
complaint, ECF 52, are the relevant exhibits.
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70). Thus, it “did not discover and could not hagasonably discovered f@mdants’ scheme until it
reviewed the patternsftected in the thousands bills and supporting doooentation” submitted for
reimbursement. Iq. § 71). Once it conducted such a reyiState Farm discoved the alleged fraud
“within three years of the date ofifig the Complaint.” (Id. § 72).

On May 1, 2018, State Farm filed its initialnaplaint against Carede alleging fraud and
unjunst enrichment, and seekingexkratory judgment. (ECF 1Larefree filed a motion to dismiss
on June 28, 2018, which this court granted on Deceihe2018, holding that &e Farm’s complaint
failed to satisfy Rule 8(a)(2)'s requirementsaagdl as Rule 9(b)’s heightened pleading requirements
for fraud. (ECF 50 at 4). The court noted that @aecfailed to state which treatments and specific
documents it alleged were fraudulent, and Wwhpbysicians it alleged acted fraudulentid. @t 5).
Instead, State Farm relied solely its statistical analysis regandithe similarity of the records to
demonstrate that they were fraudulend. &t 5-6).

On January 8, 2019, State Farm filed a motionmdoonsideration, or, in the alternative, for
leave to file an amended complaiand attached the proposed amehcmplaint to & motion. (ECF
52). On September 25, 2019, the court denied thesmfwr reconsideratiorut granted State Farm
leave to file the amended comipla concluding that the proposediended complaint sufficiently
alleged fraud by pointing to speicifecords alleged to be frauéuak and by identifying reasons why
they may be fraudulent. (ECF 62 at 9-10). Assaltethe amended complaint was docketed at that
time. (ECF 64, Am. Compl.). In response, Caefonce again filed a motiém dismiss, this time
challenging the amendedroplaint as time-barredSee ECF 65.

STANDARD OF REVIEW

To survive a motion to dismisthe factual allegationgf a complaint “musbe enough to raise

a right to relief above the speculative level on the assumption that all the allegations in the complaint

are true (even if doubtful in fact).Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)



(citations omitted). “Teatisfy this standard,@aintiff need not ‘forecst’ evidence sufficient to
prove the elements of the clairlowever, the complaint must allege sufficient facts to establish those
elements.”Waltersv. McMahen, 684 F.3d 435, 439 (4th Cir. 2012) &tibn omitted). “Thus, while a
plaintiff does not neetb demonstrate in a complaint that thghtito relief is ‘probable,” the complaint
must advance the plaintiff's claim ‘acrabe line from conceivable to plausible.ldl. (quoting
Twombly, 550 U.S. at 570). Additionally, although coumsust view the factalleged in the light
most favorable to the plaintiff,” they “will na@ccept ‘legal conclusions couched as facts or
unwarranted inferences, unreasonaaeclusions, or arguments’ oheciding whether a case should
survive a motion to dismissJ.S exrel. Nathan v. Takeda Pharm. North Am., Inc., 707 F.3d 451, 455
(4th Cir. 2013) (quotingVag More Dogs, LLC v. Cozart, 680 F.3d 359, 365 (4th Cir. 2012)).

Under Federal Rule 8(c), an affirmative defebased on the statutelwhitations must be
raised by the defendant, with the burden tdlgigshing the affirmatie defense resting on the
defendant.See Fed. R. Civ. P. 8(c)Goodman v. Praxair, Inc., 494 F.3d 458, 464 (4th Cir. 2007) (en
banc). Thus, a motion to dismiss filed under Federal Rule 12(bX6¢fglly cannot reach the merits
of an affirmative defense,” excepttime “relatively rare circumstancesere facts sufficient to rule on
an affirmative defense are alleged in the complai@obdman, 494 F.3d at 464see also Waugh
Chapel South, LLC v. United Food and Commercial Workers Union Local 27, 728 F.3d 354, 360 (4th
Cir. 2013) (same).

DISCUSSION

In a common law action for fraud and unjust elnment, the statute of limitations requires a
plaintiff to file theaction within three years of the datadcrues. Md. Code. Ann., Cts. & Jud. Proc. 8
5-1012 Under Maryland’s discovery rule, “the causf action accrues when the claimant in fact

knows or reasonably shouldueknown of the wrong."Lumsden v. Design Tech Builders, Inc., 358

2 As the basis for this court’s subject matter jurisdiction is in diversgfCF 60, Am. Compl. T 26, the court applies the
substantive law of the forum state, including its statute of limitati@newn v. Am. Broad. Co., Inc., 704 F.2d 1296, 1299
(4th Cir. 1983).
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Md. 435, 444 (2000) (citingoffenberger v. Risser, 290 Md. 631, 636 (1981)). A plaintiff knows or
reasonably should have known ofveong if (1) she had sufficiemtctual knowledge to put her on
inquiry notice of a defendant’s wrongs and (2) asaably diligent inquiry would have disclosed that
there was a causal connectiomviieen the plaintiff's injurieand the defendant’s wrongdoin§ee
Georgia-Pacific Corp. v. Benjamin, 394 Md. 59, 89-90 (2006) (articula and applying this two-
prong test). Inquiry notice requirastual notice, eithezxpress or implied, and constructive notice
will not suffice. Id. Actual express notice még written or oral, whil@ctual implied notice occurs
when a plaintiff gains kowledge sufficient to mmpt a reasonable person to inquire furtier.at 90.
Thus, at the minimum, a persorshiaquiry notice if sh possesses facts fBaient to cause a
reasonable person to investigate furthd?eéhnwalt Corp. v. Nasios, 314 Md. 433, 449 (1988).

Sate Farm Mutual Automobile Insurance Company v. Sade Healthcare, Inc. is instructive.
381 F. Supp. 3d 536 (D. Md. 2019). Slade, State Farm alleged thatldferent group of medical
providers fraudulently submittedingbursements for medical carkd. at 548-50. Because each bill,
when viewed in isolation, did no¢veal its fraudulent nature, St&tarm asserted that only when it
viewed the billing patternacross more than 4,000 patieetords did it suspect fraudid. at 557. The
court stated that whether StaterRaactually needed to review 4,0Gfcords wasn'’t dispositive of the
issue of inquiry notice since the court must, atnttedion to dismiss stage, accept as true all of the
factual allegations in the complaint and draw all oeable inferences from thesacts in favor of the
plaintiff. 1d. at 558. As a result, the court held thathing on the face of State Farm’s complaint
indicated it had inquiryotice of the fraudulent activity, andetlaction could not be dismissed as
untimely. Id. at 559. Accord Metro. Prop. and Cas. Ins. Co. v. Savin Hill Family Chiropratic, Inc.,
266 F. Supp. 3d 502, 540-41 (D. Mass. 2017) (reparracommendation) (holding that where a
fraudulent insurance scheme was evident only vevatuating claims in thaggregate rather than

individually, the issue as to whetr and when a plaintishould have discovered the scheme could not



be resolved on a motion to dismisSate Farm Mut. Auto. Ins. Co. v. Savropolskiy, No. 15-cv-5929,
2016 WL 2897427, at * 3—4 (E.D. Pa. May 18, 2016) (simflar).

In this case, as iflade, nothing on the face of State Farmatmended complaint demonstrates
that the statute of limitations shdubar this action. It is cleardh“a reasonably diligent inquiry”
would have disclosed the causal connection betv#¢ate Farm’s injury and Carefree’s alleged
wrongdoing; indeed, that is precisely what ocalifdnen State Farm analyzed its thousands of
documents in the aggregate. Yet, State Farm canrsatithéo have had inquinyotice until it actually
conducted—or reasonably should have conducted—é#lysin. To the exterithat Carefree challenges
how many allegedly fraudulent reimbursements Staten should have been in possession of before
conducting such an analysis, tfedt-intensive issue, as fhade, is properly leffor resolution at a
subsequent stage of the proceedings. At the mtidismiss stage, the court must accept State
Farm’s allegations as true, including its giion—nearly identical to the one at issu8ade—that it
could not have “reasonably discovered Defendasaiseme until it reviewed the patterns reflected in
the thousands of bills and supporting docum@md (Am. Compl. Y 71-72). Drawing all
inferences in State Farm’s favor, the court cometuState Farm’s complaitdbes not indicate it had
inquiry notice until it conducted itnalysis. Therefore, because 8taarm plausibly alleges that it
discovered the fraud “within three ysasf the date of filing the Contgint,” the complaint is not time
barred on its face.(ld.  72).

Carefree’s argument that State Fareeded to make “distinct @sments as to the time when

the fraud, mistake, concealmentoisrepresentation was discovered, at the discovery is, so that

3 Unpublished opinions are cited for the soundness of their reasoning, not for their precedential value.

4 The parties dispute several other issues regarding the timeliness of the amended complaint. Banefifeagrgues,

the earlier date on which the initial complaint was filed contibls still plausible—drawing all inferences in State Farm’
favor—that it did not discover the fraudulent activity until veear to May 1, 2018, which is less than three years before
the amended complaint was docketed. Bseahe court holds that the discoverg makes State Farm’s claims timely,
Carefree’s other arguments about the operative date of the amended complaint are irrelevdiggodition of this

motion, and the court does not reach thérarther, while allegations of a pattevhfraudulent activity going back to 2006
may be relevant to establishing liability survive a motion to dismiss, thég not necessarily entitle State Farm to
damages for the entire period. The couetdifiore also reserves decision as #oghriod of time for which State Farm may
seek damages.
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the court may clearly see, whether by the exedfigedinary diligence, the discovery might not have
been made” is unavailing. (ECF 65-1 at 10 (cifitigiter v. Wells Fargo, Bank, N.A., 675 F. Supp. 2d
591, 596 (D. Md. 2009)). That heightened pleadeguirement applies when alleging fraudulent
concealment, but none of the cases cited bgf@ze demonstrate any heightened pleading
requirements are necessary for argifito benefit from the applicain of Maryland’sdiscovery rulé.
See Md. Code Ann., Cts. and Jud. Proc. § 5-203 (“¢f kmowledge of a cause aftion is kept from a
party by the fraud of an adverse pathe cause of action shall be deshio accrue at the time when
the party discovered, or by the esise of ordinary diligence should have discovered the fraud.”);
Greenv. Pro Football, Inc., 31 F. Supp. 3d 714, 723-24 (D. Md. 2014) (analyzing separately whether
the discovery rule or fraudulent concealmeat adequately pled, and applying heightened
requirements only to the claim of fraudulent concealneln this case, State Farm does allege
fraudulent concealment, and its allegas relevant to the discoveryj@wappear in a section of its
complaint titled “Fraudulent ConcealmentSee Am. Compl. 1 68-73. Nevertheless, even if State
Farm did not plead with sufficieéspecifity the details of its reliance on the fraudulent concleament
doctrine, that would not be fatal its claims at this stage of tipegoceedings. Egtable tolling under
the doctrine of fraudulent concealment would onlynbeessary to save State Farm’s claims if they
were filed more than three ysaatfter they accrued under the digery rule. As explained above,
though, State Farm pled that it didt and could not have discoverteé fraud until witin three years
of filing its complaint. If poven, those allegations would dellg onset of the limitations period

from the date of the wrong to the dafediscovery. Thus, this is nohe of the “relatively rare cases”

5 First, Supermarket of Marlinton, Inc., v. Meadow Gold Dairies, Inc., concerns the pleading requirements for fraudulent
concealment in the context of a federal antitrust action whergléintiff admitted in the contgint that the claim appeared
to fall outside the limitations period. 71 F.3d 119, 121 (4th Cir. 1995). SeUasidn v. Massachusetts Mut. Life Ins. Co.
directly supports this court’'s conclosi “Historically, a claim generally accrdigvhen the wrong was committed, not when
it was discovered. Now, however, underriand law it is generally said thtte claim will not accrue until a plaintiff
knows or reasonably should know of the wrong.” 111 F. Supp. 2d 688, 692 (D. Md. 2000).
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where it is possible to reach the merits ofage of limitations defese on a 12(b)(6) motion.
Goodman, 494 F.3d at 464.
CONCLUSION
For these reasons, the court will deny the nmotiodismiss. A sepate order follows.

9/15/20 /sl

Date CatherineC. Blake
Lhited States District Judge



