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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

CX REINSURANCE COMPANY

LIMITED, f/k/a *
CNA REINSURANCE COMPANY

LIMITED *

Plaintiff, *
V. Case No.: GJH-18-2355

DEVON S. JOHNSON, Lead Case
Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION

This case and five additionehses consolidated with ibecern the obligation of CX
Reinsurance Company Ltd. f/k/a/ CNA Reinswa Company Ltd. (“CXRe") to indemnify its
insureds, non-party Baltimore landlords, for jodants awarded to three individuals (“Judgment
Creditors” or “Creditors”) in liability suits for jaries caused by lead paint in homes rented from
the insured landlords. Pending befohe Court is a motion by Judgnt Creditors to stay the six
actions while Maryland appellate courts consicises that, according to Creditors, may change
the law governing the merits tfese actions. ECF No. 34. Also pending is CXRe’s motion for
leave to file a surreply in opposition to the matto stay. ECF No. 47. No hearing is necessary.
Seeloc. R. 105.6 (D. Md.). For the following reasons, the Court will grant the motion for leave

to file a surreply and the motion to stay.
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BACKGROUND!?

These cases involve three imidiuals — Devon S. Johnson, Chauncey Liles, and Shyliyah
Streeter — who were born in the 1990s, lire8altimore rental housing as young children, and
were injured by lead-based paintlair residences. ECF No. 33 | 2—-4, 10-11, 18-19, 55-56,
65—66, 92—93, 97. In October 2014, each successfdlyght suit in the€ircuit Court for
Baltimore County against their respective landldadsnegligence; the two judgments that the
landlords appealed were affirmdd. 1 20-25, 67—71, 98—-99. Each landlord was insured by
CXRe for part or all of the time that Creditors lived at the landlords’ propedie®f 27, 57, 95.
Johnson’s landlord was ensured by CXRe in oe@ryolicies that ran from August 1, 1997 to
August 1, 1998, August 1, 1998 to August 1, 1999, and August 1, 1999 to August 1d2990.
13-15. Those policies covered #wtire period that Johnson livatithe landlord’s property,
which ran from November 1997 to February 2000 11.

Liles’ landlord was insured by CXRe in egear policies that ran from February 28,
1997 to February 28, 1998 and fronbReary 28, 1998 to February 28, 1999.91 59-60. After
that, Liles’ landlord was insudeby a different company, LiberiMutual Mid-Atlantic Insurance
Company (“Liberty Mutual”), ten known as Merchants Buasiss Men’s Mutual Insurance
Company (“M&B”), which is also a pty to these consolidated actiotd.  57. M&B issued
one-year policies to Liles’ lahard covering the periods Felary 28, 1999 to February 28, 2000,
and February 28, 2000 to February 28, 200111 61-62. However, CXRe reinsured M&B for
losses and expenses incurred by M&Rler Liles’ landlord’s M&B policyld.  58. Liles lived

at the property from Febrpal998 to approximately 2008l1. § 56.

1 The facts in this section are dmrafvom the Amended Complaint that Creditors have filed consolidating the
allegations in their three individual suits, described further below, ECF No. 33, and froeisChti®wer, ECF No.
38, which does not dispute the facts recounted here.
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Finally, Streeter lived from 1996 to 2001 atraperty rented by the same landlord as
Liles’ property.ld. 1 93. Before February 28, 1997, thadlord was a named insured under a
general liability policy issued by Lanthrk Insurance Company (“Landmarkig. 1 94.
Landmark is a party to these suits but hasapgeared. From February 28, 1997 to May 18,
1999, the same policies that insured the propeligre Liles lived insted the property where
Streeter residedd. 1 95. According to CXRe, howevdyy endorsement effective May 18, 1999,
the property where Streeter lived was rentbfrem the list of poperties covered by the
landlord’s CXRe policy in force at that timend it was not covered undie policy that ran
from February 28, 2000 to February 28, 20d1.

In his suit against his landlord, Johnson was awarded damages of $1,173,000, plus post-
judgment interestd. T 54. CXRe, however, has paidhnson only $541,384.62 of the principal
amount of the judgmenid. § 30. Liles was awarded $1,277,610, but CXRe has only paid
$471,732.92ld. | 75. Streeter obtained a judgmentbpsent of $571,000, of which CXRe has
only paid her $59,068.97 of the principal amouety 103. After making the payments, CXRe
filed three actions in this Court seeking declaraithat it had satisfidts entire obligation to
each Judgment Creditor, while Creditors eaclufdetions in state couasserting that CXRe
must pay their entire judgmts but had failed to do s8eeECF No. 25 at 3-4 CXRe removed
those cases to this Court and 8ix actions were consolidatéd. at 6; ECF No. 26. Creditors
filed a consolidated Amended Complaint on June 26, 2019. ECF No. 33.

As the Amended Complaint describes, CXRe maintains that it has satisfied its entire
obligation to each Judgment Creditor under Maryland ldwf{ 29-30, 74-75, 102-104. CXRe

asserts that it is obligated to pay only a mortof the judgments against the insured landlords

2 Pin cites to documents filed on the Court’s electraifiiigf system (CM/ECF) refer to the page numbers generated
by that system.
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based on its (and in the case of Lilesl &treeter, M&B’s) “time on the riskld. 1 34, 77, 106.

In other words, CXRe argues that the judgmemtarded to each Crigor should be divided
across the entire period that the Creditor livethatiead-contaminated property, and that CXRe
is liable only for the portions dhat period in which it had golicy in force that covered, and
was triggered by, th€reditor’s injury.ld. 11 34-36, 75, 77-78, 103-04, 106-07.

Creditors claim in the Amended Complaihat this “time orthe risk” method of
allocating responsibility and calctilag liability for their injuriesis contrary to the terms of
CXRe’s policies with the landlords and Maryland laeh.qf 37, 79, 108. Creditors argue instead
that CXRe is obligated to pay the full amountlwdir judgments under &all sums” approach to
calculating liability.ld. 139, 79, 108. That approach requires CXRe to pay the total amount of
their judgments and to seek contributioonfrany other allegedly responsible palty 1 79,

108. Creditors alternativelargue that even if “time onetrisk” is the correct method for

allocation, CXRe has misappliedId. 1 40-41, 80—-82, 109-12. CXRe defends its calculations
on grounds specific to the facts othacase and the relevant policis.{{ 35, 80, 109.

Judgment Creditors respond that CXRe breachaexbitsacts with the landlords, regardless of
whether CXRe’s time on the risk decisions were correct, because it should have applied the all
sums approach and paid the entirety of the judgmkht§] 51-53, 88—90, 119-21.

Creditors’ consolidated Amended Comiptavas filed on June 26, 2019. ECF No. 33.
Before the insurers responded, Creditors subdhétMotion to Stay the consolidated cases on
July 8, 2019. ECF No. 34. The motion argues tiratsame dispute over allocation of insurer
responsibility that Credits raise here is presented in wases before the Maryland Court of
Special Appeals and that thi®@t should await decisions ihdse cases and then apply them

here.ld.; ECF No. 34-1 at 1, 12, 19-23. Before CXRe responded, Creditors in an additional



filing on July 19, 2019 informed the Court thlaé Maryland Court of Appeals had granted
certiorari in a third cas&ossello v. Zurich American Insurance Compati@F No. 35 at 1.
Creditors assert th&osselloasks the Court of ppeals to decide, for the first time, whether
Maryland law requires applicatiaf the “all sums” approach dne “pro rata” approach, which
applies the “time on the risk” method oftdemining the extent of indemnificatiol. at 2.

On July 22, 2019, Liberty Mutual submitted Answer to the claims against M&B and a
crossclaim against CXRe for any liability thabkrty Mutual may have to Liles or Streeter. ECF
No. 36;id. at 18-19. CXRe also submitted an Answer on the same day. ECF No. 38. On July 29,
2019, CXRe filed an Opposition to Creditors’ Mwmtito Stay. ECF No. 40. Liberty Mutual filed
its own Opposition the same day endagsCXRe’s Opposition. ECF No. 41. Judgment
Creditors filed a Reply in support of the Motion to Stay on August 12, 2019. ECF No. 44. On
August 13, 2019, CXRe filed an Answer to Libekytual's crossclaindenying the allegations
on the ground that CXRe’s reinsurance agreéméh Liberty Mutual speaks for itself. ECF
No. 46. On August 23, CXRe filedMotion for Leave to file a surreply to Creditors’ Reply to
CXRe’s Opposition to the Motiotw Stay. ECF No. 47. Creditors filed an Opposition to the
Motion for Leave, ECF No. 48, and CXRe ispense filed an additional letter. ECF No. 49.

1. STANDARD OF REVIEW

“A court’s authority to stay proceedings is idental to its inherent power to ‘control the
disposition of the causes on its #etwith economy of time and effort for itself, for counsel, and
for litigants.” Hunt Valley Presbyterian Church, Inc. v. Baltimore Ciyo. CCB-17-3686, 2018
WL 2225089, at *2 (D. Md. May 15, 2018) (quotihgndis v. N. Am. Cp299 U.S. 248, 254
(1936)). “The factors to considethen deciding a motion to stay af@:) the interests of judicial

economy; (2) hardship and equity to the nmgvparty if the action is not stayed; and (3)



potential prejudice tthe nonmoving party.’1d. (quotingDavis v. Biomet Orthopedics, LL.C
No. JKB-12-3738, 2013 WL 682906, at *1 (D. Md. F2B, 2013)). Courts have also considered
the length of the requested st&ge Stone v. Trunw02 F. Supp. 3d 153, 160 (D. Md. 2019)
(citing Donnelly v. Branch Banking & Trust C&71 F. Supp. 2d 495, 501 (D. Md. 2013)). “[A]
district court has discretion &tay actions when proceedings in another matter involve similar
issues.’Popoola v. MD-Individual Practice Ass’'n, IndNo. Civ.A.DKC 2000-2946, 2001 WL
579774 (D. Md. May 23, 2001) (citing 5A CharlesaAlWright & Arthur R. Miller, Federal
Practice and Procedure § 1360 (2d. ed. 1990)).

“Surreplies are highly disfavored in this Dist,” and may only be filed with the Court’s
permission."Medish v. Johns Hopkins Health Sys. Co232 F. Supp. 3d 719, 722 (D. Md.
2017) (citingRoach v. Navient Solutions, In&65 F. Supp. 3d 343, 351 (D. Md. 2015)).
“Surreplies, however, ‘may be permitted whba moving party would be unable to contest
matters presented to the court for thistftime in the opposing party’s replyld. (quoting
Khoury v. Meserve268 F. Supp. 2d 600, 605 (D. Md. 2003))owing a party to file a surreply
is within the Court’s disetion under Local Rule 105.2(&EOC v. Freemar961 F. Supp. 2d
783, 801 (D. Md. 2013).

1. DISCUSSION

Judgment Creditors ask the Court to stegse consolidated sas until the Maryland
Court of Special Appeals rules Robinson v. CX Reinsurance Company,Xh. 1888 (Sept.
Term, 2016) an®Pennsylvania National Mutual Casualty Insurance Co. v. Jefférs960
(Sept. Term, 2017), and the MampthCourt of Apeals rules ifRossello v. Zurich American

Insurance Cq.No. 24 (Sept. Term, 2019). ECF No. 34t1l; ECF No. 35. Though assessing the



pending motion does not require reaching thetamtise merits of th litigation, it does
necessitate a brief overview of the area of law implicated.

Commercial general liabilitinsurance policies commonpyovide coverage for bodily
injury and property damage caused by an “occuagracterm that policies will typically define
to include continuous or repeated exposure to a harmful condg@enMayor & City Council of
Baltimore v. Utica Mut. Ins. Cp802 A.2d 1070, 1098-1104 (Md. App. 2002). When bodily
injury occurs as a result ofpgerson’s continuous exposure tmait substance like lead paint or
asbestos, the exposure often spans multiple insarpolicy periods, and in some cases multiple
insurers if the policyholer changes carriers while the exposure contires.id. Md. Cas. Co.
v. Hanson 902 A.2d 152, 168-72 (Md. App. 2006ge also Gen. Ins. Co. of Am. v. Walter E.
Campbell Co., In¢.107 F. Supp. 3d 466, 470 (D. Md. 2015).dTasues are therefore often
presented and litigated in casesiag from such exposure: whetftle injuries trigger coverage
in multiple policy years; and, if so, how tthaeate financial responsibility for the injured
person’s damages if the policyholder changed insurers and multiple insurers’ policies are
therefore trigger by the injuriesSee UticaMutual, 802 A.2d at 1094-1104%yalter E.
Campbell Cqg.107 F. Supp. 3d at 470.

Courts have applied two different approasho the allocation issue. Under the “all
sums” method, “an insurer whose coverageiggéred is liable for the full amount of the
judgment against the policyholder, tqpthe amount of its policy limit.Allstate Ins. Co. v. Jam
#32 Corp, No. ELH-17-3293, 2019 WL 2009359, at *7.(Md. May 7, 2019). The competing
“pro rata” approach “limits an insurer’s liability to ‘that period of time it was on the risk
compared to thentire period during which damages occurredd? (quotingUtica Mutual, 802

A.2d at 1104). In 2002, the Maryla@burt of Special Appeals iMayor & City Council of



Baltimore v. Utica Mutual Insurance Cadopted the pro rata appih for allocating liability
among several insurance companies for ptgmamage caused by asbestos-containing
insulation in Baltimore public buildings. 802 A.2d at 1075, 1100-04. In 200%|eg v. United
Services Automobile Associatjaghe Court of Special Appeals extendgtica Mutual to lead
paint exposure injuries spanning mukipolicy periods. 871 A.2d 599, 608-12 (Md. App.
2005). The following year, that courtMaryland Casualty Co. v. Hansagaffirmed that the
pro rata method, not the all sums method, is thpgrapproach for allocating liability in lead
paint cases. 902 A.2d 152, 168, 172 (Md. App. 2006).

Relying on these cases, the Fourth CircuR@émnsylvania National Mutual Casualty
Insurance Co. v. Roberteeld that “[i]n lead paint orantinuous trigger cases . . . Maryland
courts engage in a ‘pro rata by time-on-tree@llocation’ of liabilty.” 668 F.3d 106, 113 (4th
Cir. 2012) (citingHanson 902 A.2d at 168). The Fourth Circhiad earlier held in an asbestos
case that followindJtica Mutual, “the pro-rata allocation ntieod is correct under Maryland
law.” In re Wallace & Gale C9.385 F.3d 820, 835 (4th Cir. 2004). Various decision by this
Court have followed the FourthI€uit’s direction on Maryland lawseeg.g, Allstate Ins. Co. v.
Blue No. ADC-18-1199, 2019 WL 266281, at *3 (D. Md. Jan. 18, 20R8);Nat’| Mut. Cas.
Ins. Co. v. Jacob Dackman & Sons, LIND. RDB-16-2640, 2017 W4098749, at *3 (D. Md.
Sept. 14, 2017). Several decisionsédenied certification to thdaryland Court of Appeals of
guestions about the correctnesshaf pro rata approach, seeing inadequate grounds to find it
likely that Court of Appeals would rule difiently than the Court of Special Appedge
Allstate Ins. Co. v. Rochkin881 F. Supp. 3d 488, 503—-04 (D. Md. 20W)state Ins. Co. v. N-

4 Inc, No. ELH-17-2980, 2018 WL 5234885, at *7 (D. Md. Oct. 22, 2018).



Following the guidance of these cases, CXRe has paid Judgment Creditors amounts
consistent with its calculations of its “tino@ the risk” under the pro rata approach. ECF No. 33
19 29-30, 34-36, 74-75, 77-78, 102-04, 106—-07. Creditors mdhdathese payments are
insufficient and that CXRe is obligated to ghg entirety of each of their judgments under the
all sums approachtd. 71 39, 79, 108. In their Motion toayt Creditors recognize that this
position is not consistent with current Marylana Jdout ask this Court to await the Court of
Special Appeals’ decisions in tRebinsorandJefferscases in the event that they overfutea
Mutual and depart from the pro raa@proach, as sought by the judgrhcreditors in those cases.
ECF No. 34-1 at 12—-23Creditors’ July 19, 2019 notice ofpiemental authority informs the
Court that the petitioner in tHeossellacase, for which the Maryland Court of Appeals granted
certiorari on July 12, asks the Court of Appdalsthe first time to determine whether the pro
rata approach or the all sums approagiraper. ECF No. 35 at Because the Court of
Appeals’ decision “will resolve an unsettlgdestion of Maryland law at issue in this
consolidated action,” Creditors argtiat a stay is warranted pendirRgssellold.

With respect to the Coudf Special Appeals casdRpbinsorandJeffers Creditors’
arguments fail because, though the parties havaleded this Court, the Court of Special
Appeals has released its decisions in tlrases since briefing on this motion concluded.
Robinson v. CX Reinsurance Co. L.tdo. 1888, 2019 WL 5173785 (Md. App. Oct. 15, 2019);
Pa. Nat’'| Mut. Cas. Ins. Co. v. Jeffeido. 960, 2020 WL 95667 (Md. App. Jan. 8, 2020). In
Robinsonthe Court of Special Appeals rejected the plaintiff's “attack”dtica Mutual. . . and
its progeny” and reaffirmed the praaeapproach for lead paint casBsbinson2019 WL

5173785, at *5, *7. It did the sameJeffers in which it again explairtethe rationale behind the

3 Creditors have attached to their Motion the briefinthese cases. ECF Nos. 34-2, 34-3, 34-4, 34-5, 34-6.
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pro rata approach, notédat it had reaffirmetltica Mutualin RileyandHanson and
highlighted that federal courts “have treatétita Mutualas settled law.Jeffers 2020 WL
95667 at *8, *12. The ground for staying these cases basedlmnsorandJeffersis thus moot.

The question whether to grant a stay theeturns on whether the issues before the
Court of Appeals in thRossellacase are similar enough to thos¢hese cases to warrant a stay
until Rossellds resolved. Despite CXRe’s attempts to distingisissellan its briefing on
Creditors’ Motion to Stay, the Court agreeish Creditors that the issuesRossellaoverlap
substantially with those her€he petition for certiorari in the case, which Creditors have
provided, explains that petitionBatrick Rossello was diagnosed with malignant mesothelioma
in 2013 after being exposed to asbestos whileking in constructionn 1974. ECF No. 35-2 at
10. Rossello obtained a judgment of over $2.6 amlkgainst his employer, Lloyd E. Mitchell,
Inc. (“Mitchell”). Id. at 6. In a subsequent garnishment proceeding against Zurich American
Insurance Company, Mitchell’s insurer, thialticourt applied the prrata approach and
determined that Zurich was only responsiiolean amount proportional to the period between
Rossello’s exposure in 1974 and 1977, wheedsed to be Mitchell’s insurdd. at 6-8.

The question presented in the certioraritpatiis “Does Maryland law construe Zurich’s
1974 insurance policies as promising to pay tiggnent in full, contrary to the law of some
other states?d. at 10. To the extent that that gties is ambiguous about the scope of the
issues before the Court of Appeals, the sufcgtaf the petition is not. The petition squarely
identifies the all sums and pro rata approatcbedlocation of liabilityin litigation over long-
term injuries from toxic exposurkd. at 12. It then states correcthyat the Court oAppeals “has
not spoken to the issue of allocation” despite Court of Special ppeals’ decisions ibltica

Mutual andRiley, and contends that whitee Fourth Circuit anthis Court have appliedtica
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Mutual's approach, “allocation will remain a source of controversy and litigation” without a
ruling by the Court of Appeal$d. at 14. The petition thus seeksdefinitive ruling that will
assist and guide Maryland’s lower courts and faideourts in dealing with the on-going stream
of cases involving the issudd. The petition’s core contention is that the pro rata “allocation
methodology . . . is fundamentally incastent with the law of Marylandfd. Plainly, the

petition asks the Court of Appesab consider replacing the praaapproach to indemnification
liability in toxic exposure casegith the all sums approac8ee idat 16—20.

Which of those two approaches apply is at@@mispute in the six consolidated cases
currently before this Court, and CXRe’s attempts to distinguish the issRess$ellcare
unpersuasive. CXRe’s primary argument in its Ofijmsto the Motion to Stay is that the policy
language irRosselladoes not limit coverage to occences during the policy period, as the
policies do in these cases. ECF No. 40 at 11A$Zreditors demonstrate, however, that
argument is premised on a misreading of the polidydssellahat ignores the presence of a
similar temporal limitation, ECF No. 44 at 3—4. CX&eo0 argues that contrary to Creditors’
argument in their Reply, there is a materiatidiction between policy language committing to
pay “all sums” that the insured shall bdigated to pay, the language used inRussello
policy, and the phrase “those syiras in these cases. EQI®. 40 at 11-12. CXRe expands on
this argument in the proposed surreply attadbeats Motion for Leave, which the Court will
grant because the Court oppeals granted certiorari Rosselloafter Creditors had filed their
Motion to Stay and thuSreditors’ arguments aboRibssellovere made for the first time in their
Reply, ECF No. 44See Medish272 F. Supp. 3d at 722. Nonetheless, the argument is
unpersuasive. While tieossellgpetition asks the Couof Appeals to overturtJtica Mutual,

which interpreted a policyith “all sums” languagdJtica Mutual has been applied in cases
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involving “those sums” language as well as tho@ecerning “all sums” language, at least by the
Fourth Circuit.See In re Wallace & Gale C®885 F.3d at 829Roberts 668 F.3d at 112).

The Court need not ruminate on the likelindbat the Court of Apeals will overturn the
Court of Special Appeals’ precexts and endorse the all suapproach. It is sufficient to
conclude that the Court of Appeas faced for the first time with question that bears heavily on
the core dispute in the six coltisated cases before this Cou8ee Kendzior v. GateNo. ELH-
12-2184, 2014 WL 773330, at *1 (D. Md. Feb. 24, 201iag(ihg a stay warranted where a case
pending before another court “will prove helpful tsakution of a central issue” in the case to be
stayed). That determination ditcinforms two of the factors toonsider in weighing motions
to stay.Hunt Valley Presbyterian ChurcR018 WL 2225089, at *2. Judicial economy would not
be served if this Court apptighe pro rata method and theu@taf Appeals then overturidtica
Mutual and endorses the all sums approach. Indinaimstance, motions for reconsideration
under Federal Rule of Civil Procedure 60 wbheé likely and, if ganted, would require
substantial relitigation of these cases thatild be avoided if thewere stayed now.

With respect to hardship for the movingtpes without a stayCreditors would be
prejudiced by an adjudication of these cases jzairon a rule of law that is abrogated shortly
thereafter, and both Creditors and the insur@msldvhave to expend sigigant resources should
the cases be relitigated. As for prejudice rlbnmoving parties, CXRe gives little indication
that it would suffer any beyond harm to its genérirest in resolving #se cases expeditiously.
ECF No. 40 at 12. Liberty Mutualotes that post-judgment inést may continue to accrue
against it during the period of the stay, but bec#@uslso claims that it is fully indemnified by
CXRe, that concern is of little independent value. Finally, while the length of the stay is

uncertain, the Court takes judicradtice of the record otie Court of Appealsivebsite that oral
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argument irRossellovas held on November 5, 2013 In re Mut. Funds Inv. LitigNo. MDL
1586, 2011 WL 3819608, at *1-*2. (D. Md. Aug 25, 201Xpa(ding a motion to stay where oral
argument before the Fourth Circuit would be Hald related case le#san one month later).
Thus, while a stay here would belefinite in length, it would ndbe inordinately lengthy. In
light of these considerations, the Court wilhigt the Motion to Stay these cases pending the
Maryland Court of Appeals’ disposition Biossello.
V. CONCLUSION

For the foregoing reasons, the Court will grant CXRe’s Motion for Leave to File
Surreply, ECF No. 47, and Judgment Creditorstibioto Stay, ECF No. 34. A separate Order

shall issue.

Date: January 24, 2020 /s/

GEORGE J. HAZEL
United States District Judge
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