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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THE NATIONAL FEDERATION OF
THE BLIND *

Plaintiff, *
V. Case No.: GJH-18-2965

U.S. ABILITYONE COMMISSION, et al.,
Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff the National Federation of the Bdl (“Plaintiff”), an advocacy organization,
brought this action against the U.S. AbilityOnen@nission (the “Commission”) to challenge its
selection of the American Foundation for Blend (“AFB”), for a role assisting with
administration of the agency’s federal contirag program for non-profit employers of persons
who are blind or have othsrgnificant disabilities. Namig the Commission, its executive
director, and its chair (collecely, “Defendants”), Plaintiff allges that the selection of AFB
violated the Administrativ®rocedure Act, 5 U.S.C. § 581 seqPending before the Court are
Plaintiff's Motion for Preliminay Injunction, ECF No. 17, and Bendants’ Motion to Dismiss,
or Alternatively, for Summary Judgment, EGB. 24. A hearing on the motions was held on
September 26, 2019. ECF No. 37. For the reasangdtow, the Court will deny Plaintiff's
motion and grant summary judgment to Defendants on all claims.

l. BACKGROUND
Plaintiff challenges the selection of AR& a role assisting the Commission in

administering a program designed to increaspl@yment of persons who are blind or have
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other significant disabilities. Because théuna and structure of the Commission and the
program that it manages are somewhat unuswalCturt describes them in some detail before
reviewing the procedural statoéthis case and addressittng merits of the dispute.

A. TheU.S. AbilityOne Commission and the AbilityOne Program

The U.S. AbilityOne Commission is a fedeaglency originally established in 1938 by
the Wagner-O’Day Act as the CommitteeRurchases of Blind-made Products (the
“Committee”). Wagner-O'Day Act, ch. 697, § 1, 52 Stat. 1196 (1938). The Act established a
federal policy of increasing engytment of the blind by requirg that the federal government
obtain certain products only from nonprofiteagies (“NPAs”) employing blind workerkl. 88§
2, 3. The Committee was created to administerdinective by determinig fair pricing of the
products to be purchased and selecting a “abntm-profit-making agency to facilitate the
distribution of orders among the agencies for the blittd.§ 2. National Industries for the Blind
(“NIB”) was the organizationlesignated for this rol&ee4l C.F.R. § 301.2 (1943). In 1971,
Congress amended the Act with legislation meferred to as the Javits-Wagner-O’Day Act
(“*JWOD” or “JWOD Act”). Pub. L. No. 92-28, 8Stat. 77 (1971) (codified as amended at 41
U.S.C. 88 8501-06). The JWOD expanded the manglarocurement program to include
services as well as produetsd to add NPAs employing thesteerely handicapped” as potential
suppliers alongside those employing blind workktsg 2(a)(1)(A). The Committee, which the
Act renamed to reflect the expanded progransg eieected to determine which products and
services would be subject to the program anddotain a list to be published in the Federal
Registerld. § 2(a)(1). The Committee was alsolaurized to designat& central nonprofit
agency or agencies to faciliéathe distribution” of orders for listed products “among qualified

nonprofit agencies for the blil or such agencies fornar severely handicappedd. § 2(c). Six



NPAs were originally designated as centrahprofit agencies (“CNA% for the “severely
handicapped” component of the program, but were later replaced by a single CNA, National
Industries for the Severely Handicapped GMI'), which was created for that purpoSee
Workshops for the Other Severely Handicapped, 41 Fed. Reg. 21,359 (May 25, 1976).

The Committee is now named by statutéheesCommittee for Purchase From People
Who are Blind or Severely Disabled, but opesaas the U.S. AbilityOne Commission, reflecting
its 2006 decision to use the name “Ability®Rrogram” for the program it administefge
Notice; Adoption of Operational Name fAgency, 76 Fed. Reg. 60,808 (Sept. 30, 2011). The
statutory scheme that governs the agency, paxtdich are largely unchanged from the JWOD
Act, charges the fifteen-member Commission wihintaining the “procurement list” of
products that the government may only paszhfrom qualified NPAs employing blind or
severely disabled workers. 41 U.S.C. §8 8502, 8503(a), 8bbd.current provision relating to
CNAs, 41 U.S.C. § 8503(c), directs that @@mmission “shall designate a central nonprofit
agency or agencies to facilitate the distribati . . of orders of the Federal Government for
products and services on the procurement list among qualified nonprofit agencies for the blind or
qualified nonprofit agencies for othgeverely disabled.” 8 8503(ef the statute further directs
that the Commission “shall make a continuing stadg evaluation of itactivities under [the
JWOD Act] to ensure effective and efficient adisiration of [the Act],”and provides that the
Commission may work on its own or “with othaublic or nonprofit private agencies” to study

“problems related to the employment of the dtland other severely disabled individuals” and

! To qualify for the program, a nonprofit organization nfogierate[] in the interest” ofither blind or severely
disabled individuals and must employ blind or severely disabled workers for at least 75 percent ofstiod
“direct labor” required to produce the products or provide the services that the organizatsoio sk to the
government. 41 U.S.C. 88 8501(3), (6), GBe also United States ex rel. Ahumada v. NISid F.3d 268, 271 (4th
Cir. 2014).
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“the development and adaptation of production methiogiswould enable greater utilization of
the blind and other severatlysabled individuals.td. 8§ 8503(e). Currently, approximately 550
NPAs participate in the AbilityOne Program.@m. for Purchase From People Who Are Blind
or Severely Disabled, Fiscdkar 2019 Budget Justification 3,
https://www.abilityone.gov/commission/daments/CPPBSD%20FY2019%20Budget%20Justifi
cation%2020180212%20Final.ptil.he NPAs collectively employ approximately 45,000
workers and make more than $3.3 billion in sales annudllgt 1, 25.

The Commission has also promulgategiutations governing the operation of the
AbilityOne Program pursuant to authority greah by 41 U.S.C. § 8503(d). The regulations
establish an expansive setdities for designated CNAs. Amonther requirements, each CNA
must: represent affiliated NPAs before the Commission; evaluate the NPAs’ qualifications and
capabilities and report that information te@ tBommission; gatherfiormation from other
government components about their procuremeats; recommend products or services for the
procurement list and recommeandd continually reevaluateiping; distribute procurement
orders among affiliated NPAs and oversee compgawith orders andith the statutory and
regulatory requirements of the AbilityOne Prag, including through site visits; and perform
other administrative functionsrfithe Commission, includg activities to icrease awareness of
the Program across the government and among the pobéé¢l C.F.R. 8 51-3.2. CNAs may
also act as contractors when permitted by the Commidsia®51-3.2(k). Importantly, the
regulations authorize CNAs to charge feethimNPAs whose contracts they facilitdte.§ 51-

3.5. Fees are calculated as acpatage of the NPAs’ sal&ésthe government through the

2 This document and other online documents referencthisisection were cited and linked to in Plaintiff's
Memorandum in Support of Plaintiff's Motion for Preliminary Injunction, ECF No. 17-1 @f.Zitizens for
Responsibility & Ethics in Wash. v. U.S. Dep’t of Homeland, 88¢.F. Supp. 3d 33, 38 n.1 (D.D.C. 2019).
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AbilityOne Program but are capped &yee ceiling set by the Commissidt. Commission
materials included in the Administrative Recoefer to these charges as “Program Fegs€
ECF No. 26-3 at 23.

NIB and NISH, which is now known as Sourcedmca, have continued to serve as the
CNAs for blind workers and disabled workamspectively, since theariginal designations.
NIB’s fee ceiling is 3.9 percent efach contract, while SourceAmerica’s ceiling is 3.85 percent.
U.S. Ability One Comm’n, Fiscal Ye&017 Performance Accountability Report 22,
https://www.abilityone.gov/commission/daments/U.S.%20AbilityOne%20Commission%20F
Y%202017%20PAR-Final.pdf. Together these PaogiFees provide approximately $100
million annually in combined revenue to theot@NAs, which collectively have more than $100
million in reserves and asseld. In December 2015, Congress adaplegislation requiring that
the Commission enter into written agreementh wach of its CNAs within 180 days, without
which no CNA could collect fees under the AlyiDne Program. Consolidated Appropriations
Act, 2016, Pub. L. No. 114-113, 129 Stat. 222239 (2015). According to the Amended
Complaint and Plaintiff’'s memorandum in suppafrits motion for a préninary injunction, the
Commission entered “cooperative agreemewiffi NIB and SourceAmerica in 2016. ECF No.
2 1 20; ECF No. 17-1 at 7. Plaiifitasserts that Congress’s dirgetwas motivated in part by a
2013 Government Accountability Office report iti§nng significant issues with oversight and
transparency of CNAs. ECF No. 2 1 19-20; B 17-1 at 7. Plainfis submissions also
note subsequent reports from the Departmebtedénse identifying oversight issues with the

Program. ECF No. 2 1 21-23; ECF No. 17-1 at 7-8.

3 Pin cites to documents filed on the Court’s electraifiitgf system (CM/ECF) refer to the page numbers generated
by that system. ECF No. 26-3 is the certified Administrative Record that Defendants have submitted.
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B. Designation of American Foundation for the Blind asa CNA

Until 2018, NIB and SourceAmerica were thdyop8NAs designated by the Commission.
In July 2018, however, the Commission erdesiecooperative agreement (the “July 2018
Agreement”) with the American Foundation foetBlind, an organization that promotes the
interests of the blind and visually impaireddadesignated it to sernas a new CNA for NPAs
employing blind workers. ECF 17-2 at 2, 7. Iniitfoductory materials, the Agreement states
that it “provides a framework for a new CNA modethe AbilityOne Program that places the
focus on increasing job placement and caagleancement opportunities in knowledge-based
positions.”ld. at 2. It then establishes a threeghdive-year process for AFB to begin
operating as a CNAd. In Phase |, which is to last up to 18 months, AFB is directed to “conduct
research and studies” that meet a numbebgctives, including identifying “innovative
employment opportunities/careers and linebuxfiness for people who are blind” and “a world-
class public-private operationatstture that defines the relaiship and responsibilities among
the Commission, CNAs, and NPA4d. at 8-9, 26. The Commissiavill also “continue the
vetting process” for AFB during Phase | amifl conduct mandatory quarterly reviews to
determine the effectiveness of AFB’s studidsat 7, 9. AFB will also be exempt at Phase |
from the CNA duties imposed by Commissiogukations at 41 C.R. § 51-3.2, but must
implement ethics programs and conflict-of-itgtrand governance policies for its management.
Id. at 14, 20-24.

At Phase II, which is to last up to 30 msit AFB is to implement the recommendations
and findings from the studies it conductedhase | and begin gradually executing CNA duties
with the approval of the Commission, thougtvill remain exempt from the requirements

imposed by 41 C.F.R 8§ 51-312. at 30, 35. To determine whether AFB is capable of becoming



a fully functional CNA, the Commission will condueviews twice per year in which AFB must
submit detailed lists of the services it is dalpaof providing to NPAs patrticipating in the
AbilityOne Program and other information detagjiits implementation of the procedures and
recommendations it developed at Phase. lat 30. If AFB demonstras that it has become
compliant with the CNA requirements, it may begin collecting Program Fked.35, 41-42.
Finally, at Phase Ill, which will last up to i8onths, AFB will become a fully functioning CNA
compliant with the requirements of § 51-3&ugh the Commission will continue conducting
reviews twice each year until the Phase is completat 51, 70.

C. Partiesand Procedural History

Plaintiff National Federation of theliBd filed a Complaint challenging the
Commission’s designation of AFB and thay 2018 Agreement on September 26, 2018, ECF
No. 1, and filed an Amended Complaint thensaday, ECF No. 2. According to the Amended
Complaint, Plaintiff is “thenldest and largest national orgzation of blind persons,” has
approximately 50,000 members and affiliates ifitjl states, the District of Columbia, and
Puerto Rico, and is “widely recognized by the lpylCongress, executive agencies of state and
federal governments, and courts as a colleenaekrepresentative voice on behalf of blind
Americans and their families.” ECF No. 2  24. itifi further states thats “ultimate purpose .
. . Is the complete integration blind individuals into societgn a basis of equality,” which it
furthers in part by developing and advocatingdolicies to increase employment of blind adults
as well as by operating three vocational tragncenters for the blind in Minnesota, Colorado,
and Louisianald. 1 25-26. The Amended Complaint names as defendants the U.S. AbilityOne
Commission and its chairpersonorhas Robinson and executiveeaditor Tina Ballard, who are

sued in their official capacitield. T 27.



Four counts, which are styled as “causkaction,” are included in the Amended
Complaint: violation of the Administrative Predure Act (“APA”) for designating AFB without
using the APA’s notice and comment proceduicks][Y 67—77; violation of the APA for
designating AFB in violation ofertain statutes and regulatiayeverning federal procurement
and awards, without a rationdt® selecting AFB as a CNAnd without a rationale for not
soliciting or consideringther potential choiceg]. 11 78—83; violation of regulations governing
procedure for making federal awaris, 1 84—89; and violation of federal procurement statutes
and regulationgd. 11 90-95. Plaintiff requests that the Gassue a declaratory judgment that
the designation and July 2018 Agreement violatedAPA and federal procurement and award
law, vacate the designation and Agreement, ipseléminary and permanent injunctions barring
implementation of the Agreement and requiring the agency to comply with the APA and
governing procurement law in designating &iyAs, appoint a special master to ensure
compliance with the Court’s order, and award fees and ddstt. 21-22.

Plaintiff filed a Motion for Preliminary ljunction and an accompanying Memorandum in
Support on December 6, 2018. ECF Nos. 17, 10rlFebruary 8, 2019, Defendants filed a
Motion to Dismiss, or Alternatively, for Summary Judgment, and an accompanying
Memorandum in Support. ECF Nos. 24, 24-2. hd#mts filed the Certified Administrative
Record of the Commission’s aatis relating to its decision ttesignate AFB and its execution
of the July 2018 Agreement on February 2819. ECF No. 26-3. On March 15, 2019, Plaintiff
filed a Response in Opposition to DefendaMstion and Reply in Support of its Motion for
Preliminary Injunction. ECF N@&O. Defendants filed a Reply Riaintiff’'s Response on April

12, 2019. ECF No. 34. The Court held a heaon September 26, 2019. ECF No. 37.



1. STANDARD OF REVIEW

A. Motion to Dismiss Pursuant to Rule 12(b)(1)

Defendants have moved to dismiss this caseupntg€o Rule 12(b)(1), asserting that the
Court lacks subject matter jurisdiction over Pldfistclaims because Plaintiff lacks standing. “A
district court should grant a motion to dismissléxk of subject mattgurisdiction under Rule
12(b)(1) ‘only if the material jurisdictionah€ts are not in disputnd the moving party is
entitled to prevail as a matter of lawUpstate Forever v. Kinder Morgan Energy Partners,
L.P., 887 F.3d 637, 645 (4th Cir. 2018) (quotiagans v. B.F. Perkins Gdl66 F.3d 642, 647
(4th Cir. 1999)). “The burden of establishindgct matter jurisdiction rests with the plaintiff.”
Demetres v. East West Cons#76 F.3d 271, 272 (4th Cir. 2015). “When a defendant challenges
subject matter jurisdiction pursuant to Rule 12(b)thg district court igo regard the pleadings
as mere evidence on the issue, and mayidensvidence outside the pleadings without
converting the proceeding to one for summary judgmeBtdns 166 F.3d at 647 (quoting
Richmond, Fredericksburg & Potomac R.R. Co. v. United StadésF.2d 765, 768 (4th Cir.
1991)).

B. Motion to Dismiss Pursuant to Rule 12(b)(6)

Defendants have also moved to dismigsdase pursuant to Rule 12(b)(6) on the ground
that the Amended Complaint faiis state a claim upon which refican be granted. To state a
claim that survives a Rule 19(6) motion, “a complaint must contain sufficient factual matter,
accepted as true, to ‘state a clainnelbef that is plausible on its face Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007)). The “mere
recital of elements of a cause of action, supported only by conclusory statements, is not sufficient

to survive a motion made muant to Rule 12(b)(6)Walters v. McMaher684 F.3d 435, 439



(4th Cir. 2012). To determine whether a gidias crossed “the line from conceivable to
plausible,” the Court must employ a “contesgtecific” inquiry, drawing on the court’s
“experience and common senskgbal, 556 U.S. at 679-80 (quotifigvombly 550 U.S. at 570).
When performing this inquiry, th@ourt accepts “all well-pled fagts true and construes these
facts in the light most favorable to the pidfif in weighing the lgal sufficiency of the
complaint.”Nemet Chevrolet, Ltd. v. Consumeraffairs.com, B@1 F.3d 250, 255 (4th Cir.
2009). The Court need not, howevaccept unsupported legal conclusidReyene v. Charles
Cnty. Comm’rs882 F.2d 870, 873 (4th Cir. 1989), norshit agree withegal conclusions
couched as factual allegatiomgbal, 556 U.S. at 678, or conclusdigctual allegations devoid of
any reference to actual eventlited Black Firefighters of Norfolk v. Hirss04 F.2d 844, 847
(4th Cir. 1979)see also Francis v. Giacomelii88 F.3d 186, 193 (4th Cir. 2009).

C. Motion for Summary Judgment Pursuant to Rule 56(a)

Defendants move in the alternative for suangjudgment on each of Plaintiff's claims.
Under Federal Rule of Civil Procedure 56@)mmary judgment is appropriate when the
pleadings and the evidence demonstrate that “ikere genuine dispute as to any material fact
and the movant is entitled to judgment as a mafteaw.” In a case inveing review of a final
agency action under the APA, hever, the standard set foithRule 56(a) does not apply
because of the limited role of a courtreviewing the administrative recor8lee Otsuka Pharm.
Co., Ltd. v. Burwe]INo. GJH-15-852, 2015 WL 3442013, at *5 (citiRgberts v. United States
883 F. Supp. 2d 56, 62—-63 (D.D.C. 2012)). Summadgient thus serves as a mechanism for
deciding, as a matter of law, whether the agexatipn is supported by éhadministrative record
and is otherwise consistent witie APA standard of revievee id(citing Richard v. INS554

F.2d 1173, 1177 & n. 28 (D.C. Cir. 1977)). “[T]he fumetiof the district court is to determine
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whether or not as a matter of law the evidendbénadministrative record permitted the agency
to make the decision it didA&ir Transp. Ass’n of Am. v. U.S. Dep’t of Agrig03 F. Supp. 3d
28, 38 (D.D.C. 2018) (quotingierra Club v. Mainella459 F. Supp. 2d 76, 90 (D.D.C. 2006)).
Under the APA, the Court shall “hold unlawhnd set aside agenagtion, findings and
conclusions” that are “arbitrarcapricious, an abuse of distion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). thsputed action also may be set aside as
arbitrary and capricious if treegency has acted ‘without observance of procedure required by
law.” Safari Club Int'l v. Zinke878 F.3d 316, 325 (D.C. Cir. 2017) (quoting 5 U.S.C. §
706(2)(D)). “Generally, an agendgcision is arbitrary and caprieis if ‘the agency has relied
on factors which Congress has ndeirded it to consider, entirelgiled to consider an important
aspect of the problem, offered an explanatiartfodecision that runs counter to the evidence
before the agency, or is so implausible that ildmot be ascribed to a difference in view or the
product of agency expertise Sierra Club v. U.S. Dep't of the Interid899 F.3d 260, 293 (4th
Cir. 2018) (quotingMotor Vehicle Mfrs. Ass’n v. &e Farm Mut. Auto. Ins. Co463 U.S. 29, 43
(1983)). “Review under this standasdhighly deferential, with presumption in favor of finding
the agency action validOhio Valley Envtl. Coal. v. Aracoma Coal C656 F.3d 177, 192 (4th
Cir. 2009). “Although [the court’s] inquiry into ¢hfacts is to be searing and careful, the
ultimate standard of review is a narrow ofke court is not empowered to substitute its
judgment for that of the agencyd. (quotingCitizens to Preserve Overton Park, Inc. v. Volpe
401 U.S. 402, 416 (1971))). “Deference is due where the agency has examined the relevant data
and provided an explanation of dscision that includes ‘a ratial connection between the facts
found and the choice madeld. (quotingState Farm463 U.S. at 43). Courts “should ‘uphold a

decision of less than ideal clarity if theemgy’s path may reasonably be discern&adhitary
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Bd. of City of Charleston v. Wheel®18 F.3d 324, 333 (4th Cir. 2019) (quotiHgt’l Ass’'n of
Home Builders v. Defs. of Wildlifé51 U.S. 644, 658 (2007)). Courts “will vacate agency action
if it is not ‘based on a considerai of the relevant factors’ or \&he ‘there has been a clear error
of judgment.”” Defs. of Wildlife v. U.S. Dep't of the Interj@31 F.3d 339, 345 (4th Cir. 2019)
(quotingMarsh v. Or. Nat. Res. Counc#t90 U.S. 360, 378 (1989)).

D. Motion for Preliminary Injunction

Plaintiff has moved for a preliminary umction barring Defendants from implementing
the July 2018 Agreement. The gtaf a preliminary injunction isan extraordinary remedy that
may only be awarded upon a clear showing tirafplaintiff is entitled to such reliefDewhurst
v. Century Aluminum Cp649 F.3d 287, 290 (4th Cir. 2011) (quotWinter v. Nat. Res. Def.
Council, Inc, 555 U.S. 7, 22 (2008)). “In order to receive a preliminary injunction, a plaintiff
must establish that: (1) it is likely to succeedtwa merits; (2) it is likely to suffer irreparable
harm without the preliminary injunction; (3) theldrace of equities tips its favor; and (4) the
injunction is in the public interestMountain Valley Pipeline, LLC v. W. Pocahontas Props. Ltd.
P’ship, 918 F.3d 353, 366 (4th Cir. 2019) (citiWgnter, 555 U.S. at 20). “Each of these four
requirements must be satisfiedt!
1. DISCUSSION

Defendants raise two threshold issues, contenttiat Plaintiff lacks standing for this
action and is not within the zowé interests of the relevant statute, and that the designation of
AFB is a decision committed to the agency'’s digsoreand is therefore judicially unreviewable
under the APA. ECF No. 24-2 at 23—-31. Defendams #ddress the meritsserting that the
designation (1) was not a rulemaking and thameetlid not require APA notice and comment

procedures, or altertigely is a rulemaking but is subjeto the notice and comment exception
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for decisions of agency management and contradgtingt 31-37; (2) was not subject to the
federal procurement statutes and regulattbas Plaintiff allges were violatedd. at 37-40, 43—
45; and (3) was not substardly arbitrary and capricious under the APA because the
Commission articulatediscernible rationales for its decisions,at 40-43. These issues are
now considered in turn.

A. Standing and Reviewability

At the motions hearing, Defendants conceBintiff's standing for this action. Because
federal courts have “an indepsent obligation to assure thetinding exists, regardless of
whether it is challenged,” the Court briefeviews Plaintiff's standing argumen&ummers v.
Earth Island Inst.555 U.S. 488, 499 (2009). Concluding tR&intiff indeed has standing, the
Court then turns to Defendants’ agencgcdetion argument, which is unpersuasive.

1. Standing

“Article 11l of the U.S. Constitution limits th@urisdiction of federal courts to ‘Cases’ and
‘Controversies.””Beck v. McDonaldd48 F.3d 262, 269 (4th Cir. 2017) (quoting U.S. Const. art.
lll, 8 2). “One element of the case-or-controversy requirement is that plaintiffs must establish
that they have standing to suld” (quotingClapper v. Amnesty Int'l USA68 U.S. 398, 408
(2013)). “To invoke federal jurisction, a plaintiff bears the bued of establishing the three
‘irreducible minimum requiremestof Article Il standing.”ld. (quotingDavid v. Alphin 704
F.3d 327, 333 (4th Cir. 2013)). The plaintiff mdstimonstrate “(1) an injury in fact (i.e., a
‘concrete and particularized’ invasion of a ‘#lg protected intere9t (2) causation (i.e., a
‘fairly ... trace[able] canection between the alleged injuryfatt and the alleged conduct of the
defendant); and (3) redressabilftye., it is ‘likely’ and notmerely ‘speculative’ that the
plaintiff's injury will be remedied by th relief plaintiff seeks in bringing suit)David, 704 F.3d

at 333 (alterations inriginal) (quotingSprint Commc’'ns Co., L.P. v. APCC Servs.,,1664
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U.S. 269, 273-74 (2008)). A plaifitmust demonstrate standingffeach claim he seeks to
press,’DaimlerChrysler Corp. v. Cun®47 U.S. 332, 352 (2006), but may put forth multiple
theories of standing for a claim, only one of whiaust be sufficient for the claim to advance,
see Safari Club Int'l v. JewelB42 F.3d 1280, 1287 (D.C. Cir. 2016ge also Suhre v. Haywood
County 131 F.3d 1083, 1085 n.* (4th Cir. 1997).

Plaintiffs Amended Complaint asserts an iyjthat is procedurah part: Plaintiff
alleges that it was denied the opportunity torsit comments on the designation of AFB, which
it would have been entitled to do if Defendahtid used APA notice and comment procedures.
ECF No. 2 11 39, 45, 74-75. An agency'’s violatbprocedure, however, is not enough on its
own to confer standing for any partyathidisagrees with the agency’s actiSee Fund
Democracy, LLC v. SEQ78 F.3d 21, 27 (D.C. Cir. 2002). “Agya has standing to challenge an
agency’s failure to abide by a procedurajueement only if the government act performed
without the procedure iguestion will cause a distinct risk @&gparticularized interest of the
plaintiff.” 1d. Plaintiff makes multiple allegations of harm to its particularized interests that
satisfy this requirement. Plaifftexplains that it is the natios’largest group advocating for the
interests of the blind and that one of its “prignanitiatives” is a program to increase blind
employment, which it furthers by operating theseployment training ceets across the country
and maintaining affiliates in all 50 states, the District of Columbia, and Puerto Rico. ECF No. 2
11 24-26. Despite its similar missidtaintiff maintains, AFB is unqualified to serve as a CNA.
Id. 111 41-42see alsd&CF No. 30 at 27, 49-51. Yet as a result of a designation process that
lacked the benefit of public comment — which cbibhve revealed thathar organizations were
better qualified and that a competitive bidding process would be helpful to the Commission —

AFB will collect millions of dollars in Rsgram Fees each year. ECF No. 2 1Y 10-11, 41-46.
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In other words, Plaintiff alleges that ther@mission’s decision not to accept comments
effectively denied Plaintiff the opportunity pursue the right to manage and expand a
multimillion-dollar program of federal coracting that furthers Plaintiff’'s missioBee idf 44;
ECF No. 30 at 27-28. Plaintiff has thereby articulatecognizable harm its particularized
interest. Importantly, when a plaintiff “seek[s]e¢aforce procedural (raththan substantive)
rights,” the plaintiff “need not deonstrate that but for the prateral violation the agency action
would have been differentMendoza v. PereZ54 F.3d 1002, 1010 (D.C. Cir. 2014) (citiag.
for Law & Educ. v. Dep’t of Educ396 F.3d 1152, 1160 (D.C. Cir. 2005)). Further, courts have
recognized that the loss of an oppoity to pursue a benefit,dgluding a relationship with the
federal government, may be sufficient &m Article Il injury in fact. SeeCC Distribs., Inc. v.
United States883 F.2d 146, 150-51 (D.C Cir. 198Bj)fo. Handling Servs., Inc. v. Def.
Automated Printing Serys338 F.3d 1024, 1029-31 (D.C. Cir. 2003).

Plaintiff also argues that as a resultltd allegedly unlawfullesignation of AFB,

Plaintiff “will have to fill the gap created ke AFB’s inability to carry out JWOD'’s [sic]
mandate.” ECF No. 30 at 28. Specifically, Plaintibhtends that growth in employment of the
blind has stagnated for decades because @ahemission’s failure to adapt to new conditions,
but that because the Commission’s chosen solimiothat problem will not address it, Plaintiff

“will have to continue to dedicate its resources to make up for the Commission’s failures.” ECF
No. 30 at 28—-2%ee alsd&CF No. 2 11 13-18. Plaintiff furtheraintains that the Commission’s
choice of an unqualified CNA — anlde continued stagnation thaill result — harms Plaintiff's
“significant interest in sermg the blind community and providj its members with employment
opportunities.” ECF No. 30 at 28. An organizatioffens an injury in fact when an agency

action frustrates the organization’s mission and asip to divert its resources “to mitigate the
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effects of the challenged actioKtavitz v. U.S. Dep’t of Commercg66 F. Supp. 3d 681, 741
(D. Md. 2019) (citingSmith v. Pac. Props. & Dev. Cor@58 F.3d 1097, 1105 (9th Cir. 2004));
see also Am. Soc. For Prevention of Quto Animals v. Feld Entm’t, Inc659 F.3d 13, 25
(D.C. Cir. 2011) (citingHavens Realty Corp. v. Colematb5 U.S. 363, 379 (1982)).

These theories of injury in fact are safint to proceed to éhtwo other prongs of
standing, which are self-evidently met here. @tios plainly exists because it was Defendants’
allegedly unlawful process that denied Pliffilhe opportunity to pursue the designation and
necessitated its diversion of oesces. And those injuries could feEressed by a judicial ruling
vacating the designation of ARBhd requiring Defendants to comply with the APA and federal
procurement law, which is the relief tHiintiff seeks. ECF No. 2 at 21-22. The Court
therefore concludes that Plafiitias Article Il standing for the claims in this action. While
plaintiffs pursuing APA claims typally must also satisfy the “zomd interests” test, which asks
whether a plaintiff is “within the class of ptdiffs whom Congress hasuthorized to sue” under
a particular statute, thagst is not jurisdictional.exmark Int’l, Inc.v. Static Control
Componentsl34 S. Ct. 1377, 1387 & n.4 (2014ke also Crossroads Grassroots Policy
Strategies v. FEC788 F.3d 312, 319 (D.C. Cir. 2015). Becatlme=Court need not raise the zone
of interests question on its owbefendants’ concession of th@osition on standing, which had
included a zone of interests argument in thaeflmg, obviates the need for the Court to address
the test further.

2. Decision Committed to Agency Discretion

Defendants continue to maintain that judiceview of AFB’s dsignation is precluded
because the decision and the resulting 2048 Agreement are agency action “committed to

agency discretion by law” under 8 701(a)(2}leé APA. ECF No. 24-2 &6-31 (citing 5 U.S.C.
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§ 701(a)(2)) That provision “makes it clear that ‘iew is not to be hdi in those rare
circumstances where the relevant statute @swirso that a court would have no meaningful
standard against which to judge tigency’s exercise of discretionLlincoln v. Vigil 508 U.S.
182, 191 (1993) (quotingeckler v. Chaney470 U.S. 821, 830 (1985)). “In other words,
judicial review is foreclosed if the ‘agencytian of which plaintiff complains fails to raise a
legal issue which can be reviewed by the coumebgrence to statutory standards and legislative
intent.”” Inova Alexandria Hosp. v. Shalal2a44 F.3d 342, 346 (4th Cir. 2001) (quoting
Strickland v. Morton519 F.2d 467, 470 (9th Cir. 19753Fe also Webster v. Do#86 U.S. 592,
600 (1988) (“§ 701(a)(2) requires careful exartioraof the statute on which the claim of
agency illegality is based”). Tlhe mere fact that a statutertains discretionary language does
not make agency action unreviewabledva Alexandria Hosp244 F.3d at 34@lteration in
original) (quotingBeno v. Shalala30 F.3d 1057, 1066 (9th Cir. 1994)). Additionally, “even if
the underlying statute does not include meanin@r manageable) standards, ‘regulations
promulgated by an administrative agencganrying out its statutgrmandate can provide
standards for judicial review.Td. (quotingCC Distribs, 883 F.2d at 154kee also Steenholdt v.
FAA, 314 F.3d 633, 638 (D.C. Cir. 2003).

Defendants maintain that nothing in 41 WLS§ 8503(c), the provision of the JWOD Act
directing the Commission to signate CNAs, nor anything the Commission’s regulations,
provides the court with standards for reviegvthe designation of A% ECF No. 24-2 at 28-31,

ECF No. 34 at 6-8. § 8503(pjovides as follows:

4 Although Defendants do not state whether their § 701(a)(2) argument supports a mosonis® uhder Rule
12(b)(1) or Rule 12(b)(6), “a complaint seeking revievagéncy action ‘committed #gency discretion by law,’ 5
U.S.C. § 701(a)(2), has failed to state a claim under the APA, and therefore shosluibsedi under Rule
12(b)(6), not under the jurisdictional provision of Rule 12(b)($)erra Club v. Jacksqr648 F.3d 848, 854 (D.C.
Cir. 2011).
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The Committee shall designate a central nofifpagency or agencies to facilitate

the distribution, by direct alt@tion, subcontract, or anyhetr means, of orders of

the Federal Government for products and services on the procurement list among

qualified nonprofit agencies fthe blind or galified nonprofit agencies for other

severely disabled.

Defendants are correct that nothing on the fa&8803(c) establishes standards for the Court to
apply in reviewing the Committegdesignation of AFB; the stae merely directs that the
Committee “shall designat one or more CNAdd. But Defendants take too narrow a view of

the scope of authorities relevant to this &ssiis Plaintiff observes, Committee regulations
promulgated under the authority 8§ 8503 establish substantial and extensive duties for CNAs.
ECF No. 30 at 25. In a definitions sectiortloé regulations, 41 C.F.R. § 51-1.3, “[c]entral
nonprofit agency” is defined as

an agency . . . designated by the Committdadiitate the digibution (by direct

allocation, subcontract, or any other m&aof orders of the Government for

commodities and services on the Rnaenent List among nonprofit agencies

employing persons who are blind or haitker severe disabilities, to provide

information required by the Committee to implement the JWOD Program, and to

otherwise assist the Committee in adsii@ring these regulations as set forth

herein by the Committee.

41 C.F.R. 8 51-3.2 elaborates on those respitities in detail. For example, the
regulation provides that each CNA must make recommendations to the Committee on “suitable
commodities or services for procurement” frofRAs and must recommend appropriate initial
pricing and price changes insponse to market conditions. €1F.R. 88 51-3.2(d), (e), (i).

CNAs are also tasked with gathering infation on federal contracting needs from the
Committee, equitably distritting and allocating orders amg participating NPAs, and
representing the NPAs in dealings with the Commiteke[] 51-3.2(a), (c), (), (g). CNAs must

continually evaluate and colledata on the qualifications and edgilities of the NPAs providing

goods and services through the AbilityOne Paogand provide that information to the
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Committeeld. 8 51-3.2(b). Finally, CNAs are tasked witerseeing and assisting the NPAs to
ensure that they fulfill their contracts and ntain compliance with the statutory and regulatory
requirements of the Program, including conducting on-site visits as necessary and reporting on
those visits to the Committelel. 8§ 51-3.2(h), (j).

In short, CNAs have extensive responsil@btunder the statutory regime that Congress
has enacted and that the Coission has detailed through regigas. Looking to the documents
cited in Plaintiff's submissionthat discuss the size ofeti\bilityOne Program, CNAs are
collectively responsible fasverseeing hundreds of NPAs, facilitating procurement and
fulfillment of more than $3 billion in fedelraontracts that involve the labor of over 45,000
workers, conducting continual market research and analygisptherwise administering
substantial and critical aspects of the AbilityOnedgPam. Given this extensive set of duties, it is
clear that the Commission dorot have unbounded and unreviblgadiscretion in designating
CNAs. The Program cannot operagCongress intended if CNAse incapable of carrying out
their mandatory responsibilities. It follows thvahen the Committee is considering a designation,
it must reasonably determine whether a potentdA @ able to carry ouhe responsibilities of
the CNA role. In fact, as Plaintiff pointait, ECF No. 30 at 34, a Commission memorandum
reviewing the potential designaiti of AFB acknowledges that these requirements are “standards
that central nonprofit agencies must meetfiagh the memorandum discusses granting AFB a
temporary exemption, ECF No. 26-3 at 77—78. Tlggirement that an organization be qualified
for the role of CNA narrows the Commission’sclietion in making deghations and provides a

“meaningful standard against which to judbe agency’s exercise of discretio@haney 470
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U.S. at 830. Because such a judicially managestbledard exists, the designation of CNAs is
not an action committed to the agency’s discretion by law under § 70a)(2).

B. Merits|ssues

Having concluded that Plaintiff has standing and that Defestdesignation of AFB is
not a decision committed to agency discretion under 8 701(a)(2), the Court now pauses to review
the merits issues in dispute. Plaintiff's Amedd@omplaint purports tallege four separate
causes of action challenging Defendants’ giegiion of AFB and entry into the July 2018
Agreement, which the Court will refer to as (ods” for clarity. Count &lleges a violation of
the APA for failure to use notice and commprdcedures for the designation, ECF No. 2 1 67—
77; Count 2 alleges a violatiai the APA by taking action thas arbitrary, capricious, or
otherwise not in accordance widw by entering the July 208yreement without following the
procedural requirements of federal procurementi@w] 79-82, and by “provid[ing] no
rationale for [the] selection &FB and no rationale for [the] sel@on of AFB without soliciting
or considering other bids by more qualified applicants,Y 83; Count 3 challenges the
agency'’s alleged failure to comply with trequirements of the UWiorm Administrative
Requirements, Cost Principles, and Audit Reaueets for Federal Awards in entering the July
2018 Agreementd. 11 85-89; and Count 4 alleges thatagency failed to comply with the
requirements of the Federal AcquisitiBegulation in entering the agreemedt ff 90-95.

Despite Plaintiff's structuring of the Amded Complaint in thigashion, Plaintiff's

challenge to the designation and July 2018 Agezemeduces to just three claims under the

5 Plaintiff also contends that the Federal Acquisition Regulation provides a source aflljdicinageable
standards for reviewing the Commission’s designation of CNAs. Courts reviewing challenges to fedal cont
awards have indeed determined that the pAd¥ides judicially manageable standai®ise Am. Cargo Transp., Inc.
v. Natsios429 F. Supp. 2d 139, 146-47 (D.D.C. 20@3ratoga Dev. Corp. v. United Statég7 F. Supp. 29, 34—
36 (D.D.C. 1991). BecausediCourt here finds that the Commissiorégulations are sufficient to remove
designation decisions from the agency’s unreviewable discretion, the Court need mandetenether federal
procurement law requires the same conclusion.
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APA, all of which are asserted in the firstotwounts. The APA provides a cause of action for
judicial review of agency acn at 5 U.S.C. § 702, and at @67establishes the scope of that
review by “authoriz[ing] a revieimng court to ‘hold unlawful andet aside agency actions . . .
found to be . . . arbitrary, capricious, an abusdisdretion, or otherwise not in accordance with
law.” Mittleman v. Postal Regulatory Comm767 F.3d 300, 304 (D.C. Cir. 2014) (quoting 5
U.S.C. 8§ 706(2)(A)). § 706 additioihaauthorizes courts to setids agency action that is taken
“without observance of proceduregrered by law.” 5 U.S.C. 88 706(2)(Dyee Safari Club Int]
878 F.3d at 325. The first count in the Amendedh@laint, asserting that Defendants unlawfully
failed to use notice and comment proceddioeshe designation,ites the language of
§ 706(2)(D) in stating tit the Court is empowered to sside agency action “adopted without
observance of procedure requifey law.” ECF No. 2 § 68. Thabunt thereby identifies the
elements of one type of claim under the APA, \httwe Court will refer tas “the procedural
APA claim.”

The Amended Complaint’'s second count dsaw 8§ 706(2)(A), stating that the Court
may set aside action that is “arbitrary, capricjarsnot in accordance with law.” ECF No. 2
79. The count then makes out two different claiastaim that Defendants acted arbitrarily and
capriciously by failing to comply with fedal procurement and award-making laws and
regulations in making thdesignation and enteritige July 2018 Agreemernd. 1 80-82; and a
claim that the designation andyl@018 Agreement ararbitrary and capriciouas a substantive
matter because the Commission failed to provide rationales for its aadich83° For
simplicity and clarity, the Court will refer to theeslaims as the “procurement law claim” and the

“substantive APA claim,” respectively. Plaintgfthird and fourth counts, though styled as

8 Language in the first count also sthat “No explanation, reason or rationale was given for the unilateral
designation.” ECF No. 2 § 74.
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causes of action, merely elaborate on Defendaliegjed violations of the federal procurement
and award statutes and regulatidd&intiff does not assert thidere is a freestanding cause of
action that it can use to chailge violations of either the Uiform Administrative Requirements,
Cost Principles, and Audit Requirements Federal Awards or the Federal Acquisition
Regulation or other federalgmurement provisions. Challenges to agency action taken in
violation of law may be raised uedthe rubric of § 706(2) of hAPA, which is what Plaintiff

does with respect to Defendanddieged violations of thesegrisions in the procurement law
claim. The Court will thus treat éhthird and fourth counts as further argument in support of that
claim. With the three claims at issue nowntified, the Court will consider each in turn.

1. TheProcedural APA Claim

The Amended Complaint’s first claim, which the Court will refer to as the procedural
APA claim, asserts that the designatioA&B constitutes agency action adopted “without
observance of procedure recpd by law” under § 706(2)(D)f the APA. ECF No. {1 68-77.
Specifically, the Amended Complaicontends that the desigiwa is a rulemaking under the
terms of 5 U.S.C. § 551, and therefore couldb®adopted withouhe notice and comment
procedures required for rulemaking by 5 U.S.C. 8§ ¥h3]{ 54-55, 70-77. Plaintiff additionally
argues that “[tihe Commission violated theABy creating an entirely new CNA designation
process without complying with the APA’slemaking provisions and providing interested
persons, such as NFB and its members, an opportunity to participate.” ECF No. 30 at 37.
According to Plaintiff, “the Commissionp&aced its policy of designating CNAs through
legislation and regulation with anformal procedure, thus ebtahing a change in policy that
triggers the APA’s rulemaking provisiondd. at 40—41. With this change, Plaintiff asserts, the
agency “abandon[ed] the notice and commentgeesion process it had used for 80 years and

replac[ed] it with a CNA designation procdsssed solely on staff recommendations and a
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Commission member voteld. at 37;see also idat 39 (referring to this allegedly novel
Commission protocol aan “entirely new informal adjudican process to designate AFB as a
new CNA");id. at 40 (“[I]t is the change in theocesghat violates the APA.”). Thus,

Plaintiff's argument relies entirely on assmmption that the process the Commission used to
designate AFB is a novel creation that replacedaatier policy of using notice and comment for
designations. The historical record of the agency’s past designationsad@epport Plaintiff's
account, however.

Plaintiff's allegations about the history of the designation process are summarized in its
assertion that “[tlhe only mlebd the Commission has used ie thst 80 years to designate a
CNA is through legislation or regulatiorid. at 38—39. “Regulation” refers to certain entries in
the Federal Register and prowiss of the Code of Fedefakgulations from the 1970s that
Plaintiff cites.Id. at 39. The reference to “legislation” appears to refer to the Amended
Complaint’s assertion that “[u]pon the siggiof the Wagner-O’Day Act in 1938, NIB was
incorporated as the designated CNA to regmesontractors employing the blind.” ECF No. 2 |
34. Drawing on an opinion with questionable valece here, Plaintiftresses that “[a]n
agency’s prior conduct is ‘highly relevant’ determining whether the agency engaged in
rulemaking.” ECF No. 30 at 39 (quotifgC. Growers’ Ass’n, Inc. v. United Farm Workere2
F.3d 755, 765 (4th Cir. 2012)). But Plaintiff's charaiz&tions of the historal materials that it
relies on for this proposition are flawed. Eithie Wagner-O’Day Act, adopted June 25, 1938,
did not designate National Industries for Biend as a CNA. Instead, the statute listed
“authorization of a central non-profit-making agency to facilitate the distribution of orders
among the agencies for the blind” as a “doftyhe Committee.” Wagner-O’Day Act, ch. 697, 8

2, 52 Stat. 1196 (1938).
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The formal designation of NIB appearsi@ve happened through regulation. In the 1943
Cumulative Supplement to the Code of FedergjuRaions, which includethe first publication
of regulations for the new Committee on Purchases of Blind-Made Products at Part 301 of Title
41, 8§ 301.2, titled “Nationdhdustries for the Blind designakg states that “The National
Industries for the Blind (hereinafter referrecat’National Industrie¥’is designated as the
agency to facilitate the digtiition of orders among the agencies for the blind.” 41 C.F.R. §
301.2 (1943). Prefatory materialtlisy the source of Part 301 iddies “Regulations approved
by the Committee” in December 1938 and amended in 1939, 1940, and 1942. Those regulations
do not appear to have been published in the FeRemster, leaving littleuestion that NIB was
not originally designated throughnotice and comment procedufdoreover, given that notice
and comment procedure did not formally éxistil the APA was passed in 1946, Plaintiff's
repeated contention that the Committee has neide and comment proderes for eighty years
essentially relies on an anachronism.

While the lack of Federal Regjer publication leaves the specifics of the NIB’s formal
designation as a CNA somewhat unclear, cesgjonal testimony shetight on the general
process that the Committee usedaory out its sttutory mandat@ln a 1944 hearing
investigating aid to Americansithr disabilities, the general mager of the National Industries
for the Blind, C.C. Kleber, explned the organization’s creation:

When the Wagner-O’Day Act was passeddmngress, it stated that a nonprofit

allocating agency should be appointediisiribute Government orders equitably

to the different workshops participating in the program. The Committee on
Purchases of Blind-made Products askedAmerican Foundation for the Blind

" The first Federal Register entry for the Committee appears to have been on June 25, ih§4Bantie Treasury
Department filed a document with regulations to appeBaas301 of Title 41 of the C.F.R., though the contents of
the document were not reproduced. 8 Fed. Reg. 8722 (June 25, 1943).

8 The Court takes judicial notice of the following Congi@sal materials as matters of public record pursuant to
Rule 201(b)(2) of the Fkeral Rules of Evidenc&ee Zak v. Chelsea dttapeutics Int'l, Ltd. 780 F.3d 597, 607 (4th
Cir. 2015);see also Kaspersky Lab, Inc. v. U.S. Dep’t of Homeland S F.3d 446, 464-465 (D.C. Cir. 2018).
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to act as such an allocating agerilye foundation, however, preferred to see a

separate organization edliahed. It called together peesentatives of a large

number of workshops for the blindrttughout the country and an allocating

agency known as National Industries fioe Blind was formed not only to

allocate Government orders to tlverkshops, but also to provide an

instrumentality through which the workshapsght cooperate in behalf of the

best interests of the blind.

Aid to the Physically Handicapped: HearingrBuant to H. Res. 230 Before the Subcomm. to
Investigate Aid to the Physically Handicapped of the H. Comm. on La8ibr Cong. 62, 64
(1944) (statement of C.C. Kleber, Generalndger, National Industries for the Blind). Mr.
Kleber further clarified thalIB was “founded by the American Foundation for the Blind” and
that its board was made up in part of board members of Bt 68. This account, which is
echoed by materials included in the Adminisi@Record, see ECRo. 26-3 at 13—-14, makes
clear that the selection ofé¢iNational Industries for the Blind was an informal, cooperative
process between the new Committee and therfoan Foundation for the Blind. There is
therefore little support for Plaiiff's position on NIB’s design#on in statute, regulation, or
congressional materials.

Plaintiff's arguments about the historicatord following the pssage of the Javits-
Wagner-O’Day Act in 1971 are similarly unperswasias contemporarynogressional materials
confirm. Enacted on June 23, 1971, the JWOD included new languagsignation of CNAs,
stating that “The Committee dhdesignate a central nonprofit agermyagencies to facilitate
the distribution . . . of orders of the Gomment for commodities and services on the
procurement list among qualified marofit agencies for the blinar such agencies for other
severely handicapped.” Javits-Wagner-O'Dayt, Pub. L. No. 92-28, § 2(c), 85 Stat. 77, 80

(1971). The first significant amcy action following the Act was a “Notice of Proposed Rule

Making” published in the Federal Register March 6, 1973. Procurement, Organization, and
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Functions, 38 Fed. Reg. 6076 (proposed Mar. 6, 1&@3)e codified at 41 C.F.R. ch. 51).
Among a significant amount of new and revisedulatory language was a new provision, § 51-
3.1, which stated as follows:

Under the provisions of section 2(c)tbe Act, the following are designated as

central nonprofit agencies: (a) To reprdadée workshops for the blind: National

Industries for the Blind. (b) To repes the workshops for other severely

handicapped: Goodwill Industries of Anea. International Association of

Rehabilitation Facilities. Jewish Occuissaal Council. National Association for

Retarded Children. National Easter S8actiety for Crippled Children and

Adults. United CerebrdPalsy Association.

Id. at 6078° The preamble to the proposed rule requested public comitieatt.6076.

A final rule, with 8 51-3.1 unchanged, was [siied two months aftehe close of the
comment period. Chapter 51—Committee for Purclud$&roducts and Services of the Blind
and Other Severely Handicapped, 38 Fed. Ré@16 (June 21, 1973). The preamble to the final
rule notes that comments were receivedthatimany provisions of the proposed rule were
adjusted accordinglyd. at 16,316. 8 51-3.1, however, was not revisggsee also idat
16,318.Plaintiff insists that this proposed and finale constituted thdesignation of new CNAs
— the six organizations listed § 51-3.1(b) — following the a<of “a full notice and comment
process.” ECF No. 17-1 at 18-19; ECF No. 38&t39. Defendants claim in response that with
respect to CNA designation, the rulemaking wasp$y public notice of the identities of the
CNAs that had been designated, not a redoesomment on potential designation of the six

organizations. ECF No. 24-2 at 37; ECF Né.at 10-12. Defendants’ account is strongly

supported by congressional testimony from the chair of the Committee at the time.

9 Title 41 of the C.F.R. was reorganized and renumber&@58, resulting in the prior Part 301 becoming Part 51-1.
Editorial Note, 24 Fed. Reg. 10952 (Dec. 30, 1959).

10 The prior regulation relating to designation of the Natidmaiistries for the Blind was dified at 41 C.F.R. § 51-
1.5, titled “Responsibilities of National Industries for the Blind.” 41 C.F.R. § 51-1.5 (1972).
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First, in testimony at a hearing on incriegsthe Committee’s budget that was held on
June 8, 1973 — two weeks before the find mias published — Committee Chairman Vice
Admiral Kenneth R. Wheeler stated that “[tjb@mmittee has designatfte six organizations
named in the rulemaking], together with thetidiaal Industries for the Blind, as the central
nonprofit agencies with whichwould deal in adnmistering the expanded [JWOD] program.”
To Increase 1974 Budget of Committee for Pusehaf Products and Services of the Blind and
Other Severely Handicapped: Hearing on H/R23 Before a Subcomm. of the H. Comm. on
Gov't Operations93d Cong. 8 (1973) (statement of Vice Admiral Kenneth R. Wheeler,
Chairman, Comm. for PurchaséProducts and Servicesthie Blind and Other Severely
Handicapped). Because the six organizationgwtuggling to “make the program fully
effective,” however, the Committee had beemkirtg with the organizations on proposals to
increase their capabilitiel. To that end, Vice Admiral Wheeler explained, the Committee had
announced in January 1973 — two months befegroposed rule was published in March of
that year — that it supported “the creatioradfingle operating agency, similar to the National
Industries for the Blind, to assist all the wsikbps serving the other severely handicapped in
implementing the programltl. Moreover, by June, the Committee was “working with the six
national agencies concerned to createribis single central nonprofit agencyd:

Vice Admiral Wheeler's June 1973 testimony, particularly the statement that the
Committee had endorsed moving to a single CNAdieabled workers in January 1973, reveals
that the Committee had designated and begun ngrkith the six new CNAs well before they
were identified in thélarch 1973 proposed rul8ee id.Testimony by Vice Admiral Wheeler’'s

successor as Committee Chair at November 197 3ngsawsn the JWOD Act adds further clarity.
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In his prepared remarks for the hearing, Chairia®. Meeker explained the history of the six
organizations’ designation in more detail:

Initially, the Committee decided not tiesignate onersgle central nonprofit

agency to represent the handicapped otlear the blind but rather to work with

existing national agencies. The Committee sent letters to the major national

agencies representing the other sevenalydicapped requesting a statement of

their interest in fulfilling the role of a central nonprofit agency for their

workshops. Six agencies indicated their g8 participate in this pilot program.

These agencies were: [the six organ@ainamed in the 1973 proposed and final

rules]. The Committee designated theseagj@ncies, together with the National

Industries for the Blind, ake central nonprofit agenciasth which it would deal

in administering the expanded program.
Amendments to the Wagner-O’Dagt: Hearings on H.R. 11143 Before a Subcomm. of the H.
Comm. On Gov't Operation®3d Cong. 12 (1973) (statement of M.S. Meeker, Chairman,
Comm. for Purchase of Produetsd Services of the Blind af@ther Severely Handicapped).
Chairman Meeker also reiterated that in Jand&r&3, after working in conjunction with the six
CNAs, the Committee had announced its supporth@icreation of a single CNA for disabled
workers.ld. While Chairman Meeker did not providestate that the Committee had sent letters
to the six organizations evemlly designated as CNAs, Hhisstimony and his predecessor’s
make clear that Defendants’cacint of the 1973 rulemakings is correct. The fact that the
Committee had announced support for creatismgle organization in January 1973, after
already having worked with the six existing angations to strengthetheir capabilities,
confirms that the designatiomsthe March 1973 proposed rulecaJune 1973 final rules were
merely formal publication of existing designatioR$aintiff's assertiorthat the 1973 rulemaking
was a notice and comment procedure for thegdesion of CNAs is therefore inaccurate.

Plaintiff also points to a 1976 rulemakingtht claims was @other CNA designation

performed through notice and comment. Reviewhat rulemaking and the legislative and

regulatory actions surrounding it sh®what Plaintiff is again rataken. In July 1974, Congress
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adopted legislation that modifi the name of the Committee and its membership and funding.
Act of July 25, 1974, Pub. L. No. 93-358, 88 S&#2. As Defendants note, the Committee then
published amendments to its regulations eFederal Register on October 1, 1974. ECF No. 34
at 11 (citing National Induses for the Severely Harahipped, 39 Fed. Reg. 35,364 (Oct. 1,
1974)). The preamble to the rule, which did nojuest comment and statddht the rule was
effective upon issuance, explained that “[tlhe enactment of [the July 1974 legislation], and the
recognition of the Nationdndustries for the Severely Hardpped as a central nonprofit agency
requires certain revisions to t@@mmittee regulations (38 FR 1631dd" at 35,364—-65. One
such revision was that “Sections 51-3.1(lng &1-5.1-2(b) have been revised to add National
Industries for the Severely Handigagal as a central nonprofit agenchd’ at 35,365. The
language of the preamble, noting “tleeognitionof the National Industries for the Severely
Handicapped as a central nonprofit agency” ssaaon for the rulemaking, makes clear that
neither the selection of NISH as a CNA iitsrformal designation were conducted through
notice and comment proceduris.at 35,364 (emphasis addéd).

Finally, in May 1976, the Comméeé published a proposed rule in the Federal Register to
withdraw the designatioof the six original CNAs for disded workers. Workshops for the
Other Severely Handicapped, 41 Fed. Reg. 21,3%% @5, 1976). The preamble explained the
purpose of the rulemaking:

On October 1, 1974, the Committee desigdahe National Industries for the

Severely Handicapped as a cent@hprofit agency representing workshops

serving the other severely handicappBue National Industries for the Severely
Handicapped was created to replace theational organizations and eventually

1 Hearing testimony from April 25, 1974 shows that NI8&k created through a collaborative process between the
Committee and the six existing CNAee Purchases and Services fromdand Other Severely Handicapped,

1974: Hearing on S. 2687 and H.R. 11143 Before the Subcomm. on the Handicapped of the S. Comm. on Labor &
Pub. Welfare93d Cong. 27-28 (1974) (statement of M.S. Meeker, Chairman, Comm. for Purchase of Products and
Services of the Blind and Other Severely Handicappsed)also idat 81-82 (statement of Charles L. Roberts,
Executive Vice President, ternational Association of Rehabilitatioadilities) (explaining the process among the
existing CNAs to form and obtain funding for NISH).
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to assume responsibility for represagtall non-blind workshops. In the interim

period since October 1, 1974, the Comesthas continued to recognize the six

other national organizations as centrahprofit agencies. Effective July 1, 1976,

the central nonprofit agency functiofs all non-blind workshops is being

transferred exclusively to the Nationatlustries for the Severely Handicapped

and the designation of the six other natl@agencies as central nonprofit agencies

in 8 51-3.1 is being withdrawn.

Id. Notably, the preamble indd comments on the propodal. at 21,360. Six days after the
close of the comment period, the Committee phblisa final rule. Central Nonprofit Agency
Functions for All Non-Blind Workshops, 41 Fed. Reg. 26,905 (June 30, 1976). Because no
unfavorable comments were received, the agadoypted the changes in the proposed rule and
withdrew the designation dlie six original CNAsSee id.

While the 1976 rulemaking used notice and comment procedures, Plaintiff’'s argument
that the Commission thereby set a policy precefterititure CNA designations is unpersuasive.
In citing the 1976 rulemaking as support for itsipos, Plaintiff states that “the previous times
that AbilityOne has designated new CNAs, it didbgdssuing regulations after a full notice and
comment process.” ECF No. 17-1 at 18. The 1Qifémaking, however, was not the designation
of a new CNA, but rather the completion adecific and unique process of transferring
responsibilities from the six oiiilgal CNAs to NISH, as the pposed rule explained. Workshops
for the Other Severely Handicapped, 41 Fed. Reg. at 21,359. NISH had already been designated
in 1974, however, an action that was taken witlmmtice and comment. Atest, the fact that
notice and comment procedures were used ®A87Y6 rulemaking suggestat the removal of
a CNA designation may require notice and commime 1976 rulemaking says little about the
requirements for designation of new CNAs. In facth® extent that histmal agency practice is

relevant, the historical record shows thattpesignations have proceeded through informal

discussions and cooperation betwdsnagency and organizationatlt seeks to designate as
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CNAs. Therefore, Plaintiff's argument that “t@@mmission replacedsifpolicy of designating
CNAs through legislation and regtitan with an informal procedet thus establishing a change
in policy that triggers the APA’s rulemakimgovisions,” cannot prail. ECF No. 30 at 40—-41.
Nor does the argument made in the Amended CQaintghat the designation of AFB was itself a
rulemaking. If historical practiceend conduct are as instructiveRiaintiff maintains, the fact
that prior designations were no¢ated as rulemakings isrpaasive. Nor, as Defendants
contend, does the designation of a CNA bear relssmob to the agency actions described in the
APA’s definitions of “rule” and‘rule making” at 5 U.S.C. 8%l. ECF No. 24-2 at 32 (citing 5
U.S.C. § 551(4), (5)). Plaintiff has faileddemonstrate that noti@d comment procedures
were required for the designation and 2MW.8 Agreement. The Cduwill therefore grant
summary judgment to Defendarmis the procedural APA claifs.

2. TheProcurement Law Claim

Plaintiff's second claim, which the Court reféosas the procurement law claim, asserts
that Defendants violated 8§ 706(2)(A) of the APA by failing to comply with statutes and
regulations governing federal procurements anardsvin designating AFB and entering into the
July 2018 Agreement. ECF No. 2 1 79-82. Pifintakes two alternative arguments: either
Defendants failed to adhere to a set of €@ffand Management and Budget guidance provisions
codified at Part 200 of Title 2 of the CodeFederal Regulations known as the Uniform
Administrative Requirements, Cost Principles, and Audit Requirements (“UAR”); or

alternatively, Defendants violated federal procurement statutes codified in Title 41 of the U.S.

12 Because Plaintiff's sole argumenpporting this claim fails, the Court @@ not reach Defendants’ alternative
arguments that the designation and July 2018 Ageaeare exempt from the noél and comment requirement

under the exception at 5 U.S.C. § 553(a)(2) for any “matter relating to agency management or personnel or to public
property, loans, grants, benefits, or contracts,” either under the “agency management” or “contréstshpiSee

ECF No. 24-2 at 34-36; ECF No. 34 at 14-15.
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Code and the set of federal procurementsrilgown as the Federal Acquisition Regulation
(“FAR”) codified in Title 48 of the Codef Federal Regulations. ECF No. 2 1 80-82, 8589,
90-95 Plaintiff also references the FedeGxant and Cooperative Agreement Act of 1977
(“FGCAA"), 31 U.S.C. 88 6301-6308, an additionausce of federal procurement law that
establishes a part of the legal framewonkwhich Plaintiff relies. ECF No. 2 { 84.

Reviewing the relevant proviais of the FGCAA is helpfub establishing the structure
of the procurement law regimes at issue. 8 G#Ghe FGCAA identifieshree types of legal
instruments that the federal Government maytasorm “relationship[s] between executive
agencies and contractors, States, local govartsnand other recipiénin acquiring property
and services and in providing United Statesy&nment assistance”: procurement contracts,
grant agreements, and cooperative agreem@hbtd.S.C. § 6301. The statute provides that
agencies must use procurement contracts whengitincipal purpose of the instrument is to
acquire (by purchase, lease, ortbg property or services fordtdirect benefit or use of the
United States Governmentd. § 6303(1). A cooperative agreent is the required instrument
when “(1) the principal purpose of the relationskipo transfer a thing of value to the State,
local government, or other recipient to caotyt a public purpose @&upport or stimulation
authorized by a law of the United States instefaacquiring (by purchase, lease, or barter)
property or services for the direct benefiuse of the United States Government; and (2)
substantial involvement is expected betwtenexecutive agency and the State, local
government, or other recipient when carryingtbetactivity contemplateth the agreementld.
8 6305;see also COMSAT Corp. v. Nat'| Sci. Foyri®0 F.3d 269, 271 n.1 (4th Cir. 1999).
Finally, a grant agreement isquared when the “principal ppose” condition of a cooperative

agreement is met, but “substantial involvemesmtotexpected between the executive agency and
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the State, local government, ohet recipient when carrying outefactivity contemplated in the
agreement.” 31 U.S.C. § 6304(2) (emphasis added).

The tripartite FGCAA framework informs thestture of the FAR, which with “its web
of regulatory and associated statry provisions govern[s] the acgition by federal agencies of
supplies and servicedMiller v. Clinton, 687 F.3d 1332, 1347 (D.C. Cir. 2012). In its main
definitions provision at 48 C.F.R. § 2.101, #&R defines “contract” as “a mutually binding
legal relationship obligating the seller to fuimikie supplies or servicémcluding construction)
and the buyer to pay for them,” and that “uraés all types of comnmitents that obligate the
Government to an expenditure of appropriated funds.” 48 C.F.R. § 2.101. Importantly, however,
“[c]ontracts do not include grésand cooperative agreemeatsvered by 31 U.S.C. § 6304,
seq’ Id. The FAR definitions provision also deés “acquisition” as “the acquiring lepntract
with appropriated funds of supplies or servifiasluding construction) by and for the use of the
Federal Government through purchase or lease,” and states that “procurement” has the same
meaningld. (emphasis added). Explaining the FARt®pe, 48 C.F.R. § 1.104 provides that
“[tlhe FAR applies to all acquisitions as defined in part 2 of the FAR, except where expressly
excluded.”ld. § 1.104. By virtue of these interlockinigfinition provisions, the FAR applies
only to acquisitions and procurements, and ngrémts and cooperative agreements as those
instruments are defined by the FGCARee Saratoga Dev. Corp. v. United StaPdsF.3d 445,
452 (D.C. Cir. 1994).

Exempt from the FAR, coopative agreements and gtaagreements are instead
addressed by the UAR, which “establishes unifadministrative requiremesitcost principles,
and audit requirements for Federal awardsao—Federal entities.” @.F.R. § 200.100(a)(1).

“Federal awards” includes cooperative agreets and grants, but “does not include other
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contracts that a Federal agency usdsuipgoods or services from a contractdd.”§ 200.38(c);
see id.88 200.38(a), (b) (defining “Feddraward”). Like the FARthe UAR defines the types of
legal instruments within its scope by referetwéheir definitions undethe FGCAA. First, a
“cooperative agreement” is

a legal instrument of financial assistarbetween a Federal awarding agency or

pass-through entity andr@n—Federal entity that, consistent with 31 U.S.C.

6302—6305: (a) Is used to enter into atreteship the principal purpose of which

is to transfer anything of value frotine Federal awarding agency or pass-through

entity to the non—Federal iy to carry out a publipurpose authorized by a law

of the United States (see 31 U.S.C0H(3)); and not to acquire property or

services for the Federal government or ghsstigh entity’s direct benefit or use;

(b) Is distinguished from a grant in thaprovides for substantial involvement

between the Federal awarding agencpass-through entity and the non—Federal

entity in carrying out the activitgontemplated by the Federal award.

2 C.F.R. § 200.24. A grant agreement is defined similarly, but “[i]s distinguished from a
cooperative agreement in that it does not mlevor substantial involvement between the
Federal awarding agency or passsugh entity and the non—Fedeeaility in carrying out the
activity contemplated by the Federal awaid.’s8 200.51(b).

Together, the FGCAA, the FAR, and the UARBfine a federal procurement and award
regime composed of the three major categoriggarit agreements, cooperative agreements, and
procurement contracts, the lattetro of which are relevant hergnder the terms of the FAR,
procurement contracts are agreements that areshé of acquisitions or procurements, as those
terms are synonymously defined, and are subjatieté-AR’s requirements. As the U.S. Court
of Appeals for the Federal Circuit has exptad, “[w]hen using a procurement contract, an
agency must adhere to federal procurement laws, including the Competition in Contracting Act
(CICA), 41 U.S.C. 8§ 3301, as well tiederal Acquisition Regulation (FAR)CMS Contract
Mgmt. Servs. v. Mass. Hous. Fin. Agentb F.3d 1379, 1381 (Fed. Cir. 2014). In contrast,

“[w]hen using a cooperative agreement, agenesesipe the requirements of federal procurement
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law.” 1d. Cooperative agreements, as defined by 8§ @8@be FGCAA and the provisions in the
FAR and UAR that reference that défiion, are subject instead to the UAR.

Returning to the claim at issue, Plaintiffimains that the July 2018 Agreement is either
a cooperative agreement subject to UAR provistbasrequire public nate and use of specific
procedures for review of potential awards, lberaatively is a procureemt contract that must
comply with provisions of the FAR and assoedttatutes requiring plibnotice, competition,
and other procedural steps. ECF N§248, 63—64, 80—-82; ECF No. 17-1 at 20-24; ECF No.
30 at 41-44. Defendants respond that the FARtarabsociated statutes are inapplicable
because “the AFB designation as effectuateday of the cooperative agreement” was not a
procurement and does not involve a procurement contract. ECF No. 34 at48e-a2&dECF
No. 24-2 at 38-40, 43—-45. Defendants do not cottiasthe July 2018 Agreement between the
Commission and AFB is a cooperative agreemsabject to the UAR, but maintain that the
provisions Plaintiff alleges were violated are permissive rather than mandatory for non-
competitive cooperative agreements. ECF R4-2 at 44-45; ECF No. 34 at 16—-17. Upon
careful review of the relevaprovisions and applicable casa/lahe Court agrees that the
designation of AFB as a CNA and the July 2@&Ifseement are not subject to the FAR and
federal procurement statutes, and furthat Defendants did not violate the UAR.

Considering first the FAR, Plaintiff's argument can only succeed if the process of
designating AFB and entering the July 2018&&ment constitutes an acquisition or
procurement within the meang of the FAR, as those terms are synonymously defined at 48
C.F.R. 8 2.101. For several reasons, the Gmntludes that it doa®t. As described
previously, an “acquisition,” thenly type of instrument subject to the FAR per 48 C.F.R. §

1.104, is “the acquiring by contraesith appropriated funds olupplies or services (including
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construction) by and for the use of the Fati&overnment through purchase or lease.” 48
C.F.R. 8 2.101. A “contract” under the FAR isrfautually binding legal relationship obligating
the seller to furnish the supmier services (including constition) and the buyer to pay for
them.”ld. The relationship between the Commissama AFB is plainly not one of buyer and
seller. As the terms of the July 2018 Agreenstate, the Commission ®t purchasing services
from AFB, and AFB is not paid or otheise compensated by the Commission. Once it
completes the initial phases of the Agreement, AFB will be paid in the form of the Program Fees
that 41 C.F.R. § 51-3.5 and the Agreement autkatito collect from ta NPAs whose contracts
it will manage. The Program Fees are AFB’s sol&rse of revenue in its role as a CNA, as the
July 2018 Agreement states:

The CNA agrees to accept Program pagments from third party qualified

NPAs as full consideration in accordance with the terms and conditions of this

agreement, the provisions of the JaWagner-O’Day Act and the regulations

and policies issued by the Commissione TWNA waives the right to collect

Program Fee [sic] from the Commission.
ECF No. 17-2 at 42. No otherguision of the July 2018 Agreamt obligates the Commission to
pay AFB for any “supplies or services.” 48-R. § 2.101. Therefore, because the Commission
is not a “buyer” and AFB is not a “sellethe designation and July 2018 Agreement cannot
constitute a “contract,” and tarn cannot be thaubject of an “acquisition” or “procurement”
subject to the FARA.

The limited but instructive case law addrieg the scope of the FAR and federal
procurement law in similar contesxsupports this conclusion. @rigsby Brandford & Co., Inc.
v. United Stategwo financial firms challenged the U.Bepartment of Education’s selection of

a different firm to serve as the DesignaBshding Authority (“DBA”) for the Department’s

Historically Black Colleges and Universii€apital Financing Program. 869 F. Supp. 984, 986—
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87 (D.D.C. 1994). The DBA position was created kg statutes establishing the Program, which
directed the Department to select a non-gawemt entity to “issuéonds and lend the proceeds
to eligible institutions for capital improvemengsojects,” among a variety of other significant
responsibilities supporting developnt and execution of the Prograleh. at 987. Plaintiffs in

the case alleged that the Department'sess for selecting the DBA had violated the
Competition in Contracting Act and the FARR. at 997. The court disagmestating that “it is
well settled that federal procurement laws esgllations, such as CICA and the FAR, apply
only when an agency, such as the DepartmeBtotation, acts as a commercial purchaser of
goods and servicesld. The court explained that in selext a DBA, the Department was not
acting as a commercial purchaser, but ratvess “conferring a status upon a private entitgt.”

at 998-99. “There are no deliverable goods or sesvimplicated in thetatute’s provision for
selection of a DBA,” the court reasonddl. at 998. “Rather, the outconeé the selection process
is the designation of a bonding authority defiasd ‘private, for-profitorporation selected ...
for the purpose of issuing taxabtonstruction bonds in furthe@e’ of the goal of the HBCU
Capital Financing Program, tadilitate capital investment opporities for historically Black
colleges and universitiesld. (quoting 20 U.S.C. § 1132c-1(8)).

The same reasoning applies here. There adeliverable goods or services involved in
the CNA role, and the Commission did not acha®mmercial purchaser in designating AFB.
The Commission instead seleceedew CNA in furtherance tfie purpose of its statutory
designation authority: “toefcilitate the distribution . . . of ders of the Federal Government for
products and services on the procurement list among qualified nonprofit agencies for the blind or
gualified nonprofit agencies father severely disabled.” 41.S.C. § 8503(c). Under the

reasoning oGrigsby Brandfordthe FAR does not apply to AFBtdesignation. Plaintiff contests
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this conclusion, insisting that the Commiss®tsolicitation” of AFB was a “commercial
transaction[]” and quoting language fra@anigsby Brandfordstating that “[w]hat governs is the
nature of the relationship created by thec@a . . . .” ECF No. 30 at 43—44 (quoting 869 F.
Supp. at 998). To suggest that the relationbkiveen the Commission and AFB is commercial,
Plaintiff points to the fact that Commission regfidns authorize CNAs to also act as prime
contractorsld. at 44 (citing 41 C.F.R. 8 51-3.2(k)). The text of the July 2018 Agreement,
however, shows that AFB’s ability to act agrame contractor is narrowly circumscribed and
exists only in rare situations whéme Commission gives prior approvd@eeECF No. 17-2 at
37-38. The Commission’s designation of AFB litile to do with thepossibility of AFB

serving in a commercial contractor roRaintiff's argument therefore fails.

Case law from the U.S. Court of Appeédr the Federal Circuit that applies the
FGCAA's definitions of “procurement camict” and “cooperative agreement” further
strengthens the conclusion that procureintean does not apply to AFB’s designation Hgmas
v. United Statesa farmer challenged the U.S. Fish and Wildlife Service’s hon-competitive
process for selecting farmers to grow crops®emain public refuge feds under “cooperative
farming agreements” or “CFAs.” 810 F.3d 1312, 18#dd. Cir. 2016). The CFAs were created
to implement federal conservation statutepégmitting cooperating farmers to grow certain
crops on the public lands and retain 75 percettefield while leaving 25 percent to feed
migratory birds and other wildliféd. at 1315. The plaintiff, who had sought to secure a CFA but
was denied, argued that the agreements pr@irement contracts under 8§ 6303 of the FGCAA
rather than cooperative agreements under § G8@btherefore were subject to procurement
laws requiring open competitiold. at 1316. After noting that W]hether a contract is a

procurement contract or a coop@ra agreement is a question of law,” the court disagreed with
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the plaintiff, concluding thatnder the FGCAA'’s definitions of the two instruments, the CFAs
gualified as cooperative agreemenmds.at 1324, 1327-29 (quotir@MS Contract Mgmt. Serys.
745 F.3d at 1381).

“Under the FGCAA,” theHymascourt explained, “whether an instrument reflects a
‘procurement contract’ or a ‘cooperative egment’ turns upon the principal purpose of the
relationship.”ld. at 1327. Quoting the FGCAA's definitiaf cooperative agreement, the Court
explained that

If the Service principally intended toransfer a thing of value” to the private

farmers “to carry out a public purpose of supporttiongation authorized by a

law of the United States instead ofjawring (by purchase, lease, or barter)

property or services for the directrisdit of or use of the United States

Government,” then the instrumentasooperative agreement. 31 U.S.C. §

6305(1). The Service must also remain “sabsgal[ly] involve[d]” in the activity.

Id. 8 6305(2).

Id. at 1327. Those conditions were met, the codd,leecause “the Service principally intended
the CFAs to transfer a thing vélue (i.e., the right to farm spéc refuge lands and retain a

share of the crop yield) to caroyt a public purpose audrized by law (i.e., to conserve wildlife

on the refuges).ld. The Service also “remains substalfiinvolved in the activity, advising on
decisions related to crop seiien, farming methods, pesticidad fertilizer use, and crop
harvest.”ld. at 1328. Moreover, “the agency did not mdeo acquire farming ‘services’ for the
‘direct benefit or use of thUnited States Governmentld. (quoting 31 U.S.C. § 6305(1)).

While the CFAs did “indirectly benefit the Service since the private farmers’ activities advance
the agency’s overall mission,”dtcourt explained, “that is trder nearly all cooperative
agreements.ld. “More importantly, the Service does rditectly benefit from the farming

services pursuant to the CFAsdause . . . it does not receive payment from the farmers pursuant

to the agreements,” nor did it take possessicamgfportions of the crops the farmers grily.
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Hymass analysis of the Fish and Wildlife Service’'s CFAs applies well to the relationship
at issue here. As the July 2018 Agreemenestahd Defendants debe, the Commission’s
principal intent with the Agreement was to transéeAFB a thing of value — the right to manage
and expand a multimillion-dollar program of federahtracting that furthers AFB’s mission — in
part to carry out purposes diredtby 8 8503(e) of the JIWOD A8eeECF No. 17-2 at 7; ECF
No. 24-2 at 32—33. That provisiontharizes the Commission t@itinually study and evaluate
its activities, includiag with assistance from non-government groups, and to examine problems
related to employment of th#ind and other severely dis&bl individuals, and potential
production methods, in order émable increased employmegee4l U.S.C. § 8503(ekee also
ECF No. 17-2 at 7. According to the July 208&eement and materials in the Administrative
Record, those purposes animated the Commissaetision to establish an agreement that
“provides a framework for a new CNA model iretAbilityOne Program that places the focus on
increasing job placement and career advanceomgortunities in knowledge-based positions.”
ECF No. 17-2 at 2, 7; ECF No. 26-3 at 2—4, 9; ECF No. 24-2 at 32—-33 (“The CNA designation
was a means of directly reinforcing the JWOLI'&priorities of continuing to evaluate the
effectiveness of AbilityOne’s mission and engagingontinuing studies aésues connected to
the employment of the blind and otteeverely disabled persons.”).

Further, as irHymas the Commission “did not intend &xquire . . . ‘services’ for the
‘direct benefit or use of thUnited States GovernmentHymas 810 F.3d at 1328 (quoting 31
U.S.C. 8§ 6305(1)). While the July 2018 Agresrh“indirectly benefit[s] the [Commission]”
because AFB’s CNA activities “advance the ages overall mission,” the Commission did not
acquire services for the governmtis direct benefit or uséd. Instead, the Commission entered

an agreement with AFB to benefit the gegdilind community by developing a new CNA
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framework “that places the focus on in@geg job placement and career advancement
opportunities in knowledge-based positions,” consisiéth the statutory authorizations at 8§
8503(e). ECF No. 17-2 at 2. In other wordg, @ommission designated AFB “to carry out a
public purpose of support or stimulation autheddy a law of the United States.” 31 U.S.C. §
6305(1). And certainly “substantial involvemeésiexpected between the [Commission] and
[AFB] when carrying out the activitpontemplated in the agreement’ § 6305(2), as the
Commission evaluates AFB’s progregPhase | of its designatioczgnducts detailed reviews of
its capabilities and determines whether to apgsatzas a CNA in Phase I, and cooperates with
it at Phase Ill as a “fully functioningCNA. ECF No. 17-2 at 7, 30, 41-42, 51-52. Therefore,
with all elements of the FGCAA definitigatisfied, the July 2018 Agreement meets the
elements of a cooperative agreement. TherCtherefore concludes that the July 2018
Agreement does not qualify as a procurementrachtinder the terms ttie FGCAA and is not
subject to the FAR.

A final note on federal procurement law ecessary before turning to the UAR. In the
Amended Complaint and subsequent submissklamtiff asserts thdDefendants violated 41
U.S.C. § 1708, a provision of the Office of Fedd°>rocurement Policy Act that requires
agencies to publish notices of procuremetitgations, allow for reasonable time to respond,
and consider submissiokSsECF No. 2 11 48, 81, 92-94; ECF No. 17-1 at 15, 21-23.

Specifically, Plaintiff assertthat Defendants violated § 1708(a)(2) “by entering into a

3 The Amended Complaint also mentions 41 U.S.C. §8 3301 and 3306, sections of the Competition in Contracting
Act of 1984 (CICA) that require agcies to allow open competition foropurement and to solicit and accept bids
consistent with that guideline. Although the Amendedh@laint identifies the two sections in the heading of its

fourth cause of action in addition to § 1708, it discusses only § 1708 in the body of the couxbt.2GE 20-21.
Defendants have addressed only § 1708 in their filings. To the extent that Plaintiff agsdatsoa of the CICA,

the Court concludes, consistent wighigsby Brandfor& holding that “it is well settled that federal procurement

laws and regulations, such as CICA and the FAR, apply only when an agency . . . acts as eigbpumedraser of

goods and services,” that the CICA does not apply to the designation and July 2018efgfeethe same

doctrinal reasons that they are not sabjo the FAR. 86%. Supp. at 997.
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cooperative agreement with AFB without firstigfshing a presolicitatin notice or notice of
solicitation for proposals, or Bating bids”; 8 1708(e) by entering into a cooperative
agreement with AFB without providing a reaabte period to rgmnd to the notice of
solicitation”; and 8L708(f) “by entering int@ cooperative agreement with AFB before first
considering other responsiveditimely offers received in rpense to a notice of solicitation.”
ECF No. 2 11 92-94. Plaintiff's claim faiteecause Plaintiff has misread § 1708.

§ 1708(a)(2) requires that “an executiveagy shall publish aotice of solicitation
described in subsection (c) if thgency intends to— (A) solicitds or proposals for a contract
for property or services for a price expecteeéxoeed $25,000; or (B) place an order, expected
to exceed $25,000, under a basic agreement, bakgdmy agreement, or similar arrangement.”
41 U.S.C. § 1708(a)(2). Plaintiff appearsdmalleging that th€ommission violated
§ 1708(a)(2)(A) because “Federal Procurementriquires any federal agency intending to
enter into a contract exceadi$25,000 to publish a notice oflisgation.” ECF No. 2 § 58. But
that is not what the statute says; @a&t, the notice requirement only appliggtie agency
intends to. . .solicit bids or proposals 41 U.S.C. 88 1708(a)(2) (emphasis added). It is
undisputed that the Commission did not sondteg 1708(a)(2) therefodoes not apply to the
designation of AFB and the July 2018 Agreement.

Nor do the two other provisiortsat Plaintiff claims wergiolated. § 1708(e) provides
that “[a]n executive agency reged by subsection (a)(2o0 publish a notice of solicitation may
not,” among other requirements, “issue the galiion earlier than 15 days after the date on
which the notice is published.” Becaus&708(a)(2) imposes no requirements on the
Commission here, 8 1708(e) does not apply. The final provision Hlgioints to, § 1708(f),

states that “[a]n executive agency intending fecsmffers for a contract for which a notice of
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solicitation is required tbe posted under subsection (a)(1)llstwasure that contracting officers
consider each responsive offer timely received faomofferor.” Plaintiff does not claim that the
designation and July 2018 Agreent are subject to 8 1708(a)(fhpr did the Commission intend
to solicit offers for a contract. Therefore1808(f) does not apply, and Plaintiff's claims that
Defendants have violated § 1708 must fail. Tloei€thus concludes thaeither the FAR nor
the procurement law statutesthPlaintiff has cited applyp the designation and July 2018
Agreement.

Plaintiff's claims under the UAR fare no bettBtaintiff alleges that with the designation
and July 2018 Agreement, Defendantslated 2 C.F.R. 88 200.203, 200.204, 200.205(b), and
200.211(a). ECF No. 2 11 85-89. These provisionkeoUAR are containeitt a subpart titled
Pre-Federal Award Requirements and ContehEederal Awards. § 200.203 states that “[flor
competitive grants and cooperative agreemehésFederal awarding agency must announce
specific funding opportunities by providing [canfainformation in apublic notice.” 8 200.204
requires that “[flor competitive grants or cooperative agreementssuptehibited by Federal
statute, the Federal awarding agency musigtleand execute a merit review process for
applications.” § 200.205(b) provides that “for caetipve grants or cooperative agreements, the
Federal awarding agency mimstve in place a frameworkrfevaluating the risks posed by
applicants before they receive Federal awar@gcept in summarizing Plaintiff's allegations,
Defendants’ filings address only 88 200.203, 200.208,205(b), which the Court will consider
first before turning to 8§ 200.211(a).

While they do not contest that cooperatagreements are subject to the UAR,
Defendants maintain that 88 200.203, 200.204, and 20@r20&applicable to the designation

and July 2018 Agreement because another provision, 8 200.200(b), provides an exemption. ECF
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No. 24-2 at 44-45; ECF No. 34 at 16148 200.200(b) states, in language that includes the
titles of the provisions that it skusses after their citations, that

Use of 88 200.203 Notices of fundingportunities, 200.204 Federal awarding

agency review of merit of proposa®)0.205 Federal awarding agency review of

risk posed by applicants, and 200.207 Specific conditions, is required only for

competitiveFederal awards, but may also bediby the Federal awarding agency

for non-competitivawards where appropriate where required by Federal

Statute.
2 C.F.R. 8 200.200(b) (emphasis added). This piowimakes clear thatdle is a distinction
between “competitive” and “non-competitive” awards in the UAR regime. Moreover, §
200.200(b) explicitly exempts tlwategory of “non-competitive awards” from the mandatory
requirements of 88 200.203, 200.204, and 200.205, and leaves use of those procedures as a
matter of discretion for the awarding agentlyerefore, unless the signation and July 2018
Agreement fall into the “competitive” awards agoey, the requirements of those three sections
do not apply. This conclusion is underscored bytéixeof the three provisns themselves, all of
which begin with the limiting language “[f]or corapitive grants and cooperative agreements” or
“for competitive grants or cooperative agreemefts.”

Plaintiff responds that this conclusimnincorrect because § 200.101(b) of the UAR

“provides that Subparts Gd D (including 88 200.200-200.345) appdyall ‘grant agreements

1 Defendants separately appear to suggest that like the FAR, the UAR only applies to “commercial
procurement[s].” ECF No. 24-2 at 38, 44. Plaintiff correctly observes that Defendants havedonovidgport for
the extension of this pringle to the UAR, ECF No. 30 at 42, abdfendants’ Reply to Plaintiff's Opposition
appears to concede that any allusion to thacefh Defendants’ earliessubmission was accident8leeECF No. 34

at 16 (“To clarify, there is no dispute that cooperatiggeements are subject t@ tHAR”). The Court therefore
considers this argumeto be abandoned.

%S While there is perhaps a question whether “competitive” fissdicooperative agreements” as well as “grants” in
these provisions, the Court will apply the “series-qualif@non” of interpretation and conclude that it d&@ese
Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 147-48 (2aii2y the

canon that “[w]hen there is a straightforward, parallel construction that involves all nouns or verbgem a ser
prepositive or postpositive modifier normally applies to the entire serges)also Lewis v. Jackson Energy Coop.
Corp,, 189 S.W.3d 87, 92 (Ky. 2005) (explaining that “the first adjective in a series of nouns or phrases modifies
each noun or phrase in the followingise unless another adjective appearsting v. United Stated499 F.2d 717,
719 (4th Cir. 1952).
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and cooperative agreements,’ vaith limitation to ‘competitivebr ‘commercial’ agreements.”
ECF No. 30 at 42 (quoting 2 C.F.R. § 200.101(b)(Iat provision provides no support for
Plaintiff's position, however. The portion of § 200.101(b)(1) that Plaintiff relies on is a table
identifying the types of awards subject to thigedent subparts of the UAR that indeed lists
“grants and cooperative agreements” as sulgeitte provisions of “Subparts C-D” with
exceptions not relevant here. But that genemfipion does not purport to override the specific
language in § 200.200(b) exempting non-competitivards/from the mandatory procedures of
8§ 200.203, 200.204, and 200.205, nor the language obé#ubse provisions limiting their
requirements to competitive awards. Plairftiither claims that exceptions listed at 8§
200.101(d)-(e) are the only exceptions from provisions of 88 200.203, 200.204, and 200.205,
ECF No. 30 at 42—43, but that argument again ov&d and fails to gragbe with the explicit
limiting language within those sections and broad exception for non-competitive awards at 8
200.200(b).

Though Plaintiff’'s arguments about the megnof the relevant UAR provisions cannot
succeed, Plaintiff could still prevail if it atd show that the designation and July 2018
Agreement constitute a “competitive” fedeaatard that would not be exempted from
§8200.203, 200.204, and 200.205. But Plaintiff has not done so. As Defendants observe, neither
the JWOD Act nor any other enactment impassgatutory requirement on the Commission to
use competitive procedures in designatidg®S. ECF No. 34 at 17. Nor do any of the UAR
provisions that Plaintiff points to mandate caatifive procedures. Insad, the UAR sets out
procedures that apply to competitive coopegatigreements without addressing when such
agreements may or must be used, indicatingatha&tixternal source oflacontrols whether an

agency must use competitive procedures. Plaintdfgmanted to no such authority that applies to
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the Commission and the Court is aware of none.é&fbeg, in the absence of any requirement to
use competitive procedures, the Court agreesbétiendants that that dision is left to the
Commission’s discretiorsee id Plaintiff protests that that aclusion cannot be correct because
it “would mean that an agency may simpBcdle to opt out of #hregulatory notice and
competition requirements by deciding it preferstoacseek competitive bids.” ECF No. 30 at 42.
While that outcome may be frustrating to Plaintiff as a matter of policy, it is immaterial to the
guestion before the Court, which issarered by the plain text of the UAR.

A similar failure to identify statutory asther obligations that are imposed on the
Commission, if any, also doorfaintiff's claim that Defendants violated § 200.211(a). That
provision states that “[ijn accordance wélatutory requirements for Federal spending
transparency (e.g., FFATA), except as notedimghction, for applicdé Federal awards the
Federal awarding agency must announce all iaédevards publicly and publish the required
information on a publicly available OMB—-dgsated governmentwide Web site (at time of
publication, www.USAspending.gov).” Per the dé@fons provision of the UAR, 2 C.F.R. §
200.0, FFATA refers to the Federal Funding daetability and Transparency Act of 2006, Pub.
L. No. 109-282, 120 Stat. 1186. Codified as adezl at 31 U.S.C. § 6101 note, FFATA’s
primary operative provision directs the Office of Management and Budget (“OMB”) to “ensure
the existence and operation of agie searchable website, accbisby the public at no cost to
access, that includes [certain information]déach Federal award.” 31 U.S.C. 8 6101 note. The
Act imposes no obligations on agencies relabethe website except to participate in its
development and operation if requested by OM&e id§ 200.211(a) does not identify any
other “statutory requirements for Federatisging transparency” besides FFATA, nor has

Plaintiff. Further, Plaintf has not identified what statute other source of authority renders the
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designation and July 2018 Agreerhan “applicable Federal award[]” that must be announced
and published on an OMB website under the $eof§ 200.211(a). For ¢ise reasons, the Court
finds that there are insufficient grounds tmclude that Defendankgve violated § 200.211(a).
Having found no violation of federal procuremertstes, the FAR, or the UAR, the Court will
grant summary judgment to Defendants on the procurement law claim.

3. The Substantive APA Claim

The Court finally turns to Platiff's claim that the desigri@n of AFB and the July 2018
Agreement violate the APA because, as atlegehe Amended Complaint, “the Commission
has provided no rationale for its selectiorAB and no rationale for its selection of AFB
without soliciting or considering other bids by raqualified applicantSs ECF No. 2 § 83. With
the benefit of the Administrative Record, whibkefendants filed shortly after submitting their
pending motion, Plaintiff expands the scopéhid claim, arguing in its Opposition to
Defendants’ motion that “the @Gamission acted arbitrarily and a&pously in ignoring its own
internal evaluation of AFB and waiving the staretait admits all CNAs must meet to justify
designating AFB as a new CNA.” ECF No. 3@dt(internal quotation marks omitted). Plaintiff
further contends that “had the Commission followed the UAR, the FAR, or its own CNA
gualification standards, AFBauld not have been a qualifi@NA,” and asserts that “the
Administrative Record is rifgvith examples of the Commission’s departure from its own
standards to jus§ifAFB’s designation.Id. at 45-46. The Court has already found that the FAR
is inapplicable and that thesignation did not violate the UAR, bhas also determined that the
Commission’s regulations establishing the da&ibé CNAs provide a “meaningful standard
against which to judge the agsrs exercise of discretionChaney 470 U.S. at 830. After
reviewing the record, weever, the Court concludes that while the Commission’s process was

not a model of exemplary agency decisionmaking, the agency did not act unlawfully.
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According to the Administrative Record gtprocess of designating AFB as a new CNA
began in or before 2016eeECF No. 26-3 at 3. Reacting¢ballenges including persistently
high unemployment of people who are blind oresely disabled, ineasing revenue for the
existing CNAs without corresponding employment growth, and changes in federal contracting
procedure without corresponding adjustmenthé&AbilityOne Program, the Chair of the
Commission formed an Executive Subcommittee to recommend responsiveldcteee also
id. at 42, 49-50. In 2016, the Executive Subcommittee instructed the Commission’s Executive
Director to explore and propeslesignation of a new CNAjth the goal of increasing
employment by changing “the functional dynamics of the prograindt 3;see also idat 42.
Recognizing that NPAs employing blind workersathnot created any new job lines of business
or developed any new and innovative approaches to increasing blind employment opportunities,”
the Commission “consulted with subject mattgperts with extensivexperience with nonprofit
agencies and the blind communityd” at 42. “[B]ased on the information provided by the
subject matter experts the Commission deteeohimhat American Foundation for the Blind
(AFB) would be the most qualified nonprofiteagy to serve as Geal Nonprofit Agency
(CNA)” as part of the new inittave directed by the Subcommittdd. at 42—43.

Commission staff then began outreaaAFB. On December 9, 2016, Commission
Executive Director Tina Ballard, Deputy Exéee Director Kimberly Zeich, and Senior
Advisor Brian Hoey met with AFB CEO Kirk Adasrand HR Head Sonja Shiflet in Philadelphia
to “(1) hold an initial discussion about ther@mission’s interest in designating a new CNA with
a focus on innovation, and (2) ask AFB to consttierpotential for becoming that new CNA.”

Id. at 55. The parties agreed to meet agdiAFB was interested in pursuing the idefal’ at 56.

Ballard, Zeich, and Hoey then met with Adaiand Shiflet again iArlington, Virginia on

48



February 27, 2017 to further discuss the CNAigleation process, inafling the potential of a
“phased approachldl. On August 30 and August 31, 2017,Mmission staff met with AFB
representatives again to further discuspla$ed approach to éslighing” a new CNA,
“including associated milestone¥.1d.; see also idat 179. Another meeting with the same
parties on October 19, 2017 discubsige “financial aspects @fstablishing a CNA” and “the
potential content and structure of an agreenbetween the Commission and a new CNA”; an
additional meeting was held on November 16, 20d.7at 56, 140. Hoey met further with AFB
staff on two occasions in 2018 “to workaligh the strategy of becoming a new CNKl.”at 56.
Commission staff also worked internatlyring the fall of 2017 to develop a “new
Cooperative Agreement (CA) Framework” toumed for “new CNAs,” and a Request for
Proposal document for new CNAs that included a “draft requirements document” based on the
new frameworkld. at 118, 141. A draft of the RFP wa®yided to Commission leadership in
October and November 2017 by a “technical exibn team” (“TET”), though the team stated
in an internal memorandum that its membersavexcluded from meetings concerning further
development of the RFP after November 28, 20d.7at 118. Nonetheless, the RFP was issued
to AFB on February 13, 2018 with a return deadline of March 31, 2018t 43, 139. On April
4, 2018, the TET was “reengaged by leadershipn order to conduct evaluation” of AFB’s
submissionld. at 118, 139. The TET reported some concwiitts the issued RFP, including that
it did not match typical requirements for RFPsviays that “put[] the offeror at a disadvantage”
and “make([] the technical evaluation process dlifiti,” and contained some “[v]ague evaluation

criteria” and no “requirements document” oétkind that the TET had included in the initial

16 Also present at the meeting were representatioes fne American Freedom Foundation, who the Commission
had engaged to discuss becoming a new CNA focused on employing veterans. ECF No. 26-3 a¢B6rt T
later abandonedd.
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draft provided to Commission leadersHib.at 118-20. The TET also noted a mismatch
between the “deliverables” identified in the R&®R “the actual scope of the work [AFB] will
perform to provide value to the Agency,” whithe RFP identified as “research studies and
evaluation for the purposes otidtifying those organizational ifstructure changes that might
be required for a nonprofit entity to make in arttedemonstrate to the commission that such
entity could perform as a desigad Central Nonprofit Agencyld. at 120-21. The TET
expressed further concerns titae Government [cannot] know they are getting what they
need from the offeror(s) at the appropriate standaetceptability if it wa not articulated in the
RFP,” among other concerrid. at 121.

Because of these and other “omissionsthia RFP, the TET conducted research to
determine if any legal authorities or agepoyicies identified minimm requirements to be
designated as a CNA for the TETuse in evaluating AFB’s submissidd. at 121-22. Finding
none, and unable to obtain “answers to questiasged to leadership requesting clarity on the
requirement, the overall process leading up tbafter solicitation, and proposal receipt,” the
team developed its own evaluation methodglbased on the details and expectations
established for offerors in multiple sections of the RBPat 122. Applying these criteria, the
TET found numerous issues with AFB’s proposaist, with respect to AFB’s proposed
technical approach, some statements by &% “the impression the offeror has low
confidence in their own ability to provide defime deliverables and actionable results on the
scope of work within the period of performance allotted” and “will rely heavily on the
Commission in order to performld. at 124. Further, AFB had only described the information it
would need “to develop the process [for gesing employment among the blind that] the

Agency requires in the RFP,” not the stéjpwould take to deelop that process$d. at 125. The
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TET also found that the timeline AFB proposed fotaiaractivities “does nadppear realistic,”
that the activities discusselitl not match with the RFP’sgairements, that a proposal for
developing metrics showed that AFB “appearbave difficulty presenting a cohesive
approach,” and that AFB had failénldiscuss “statutory, legislagy or regulatory obstacles that
could impact employment,” as required by the RBPat 126—-27. Additionally, in a section of
the RFP relating to developing training matesifar NPAs engaging in federal contracting,
“terminology used within the offeror’s keytadties showcases a defency and lack of
understanding on how to propelwild a training program.Id. at 128.

In evaluating AFB’s description of its finalat health, the TET found that AFB had used
unprovided data to support assurapt about its financial stabiligfter the first year of CNA
statusld. at 130. Additionally, AFB discussed no finariaiak mitigation stréegies to use if it
were unable to raise the fundexpected to by increamy donations and grés) an omission that
concerned the TET because AFB was “showingamed income loss from years 1-3 and
projecting that philanthropic efforts will offset the loskl” at 130-31. Further, AFB’s balance
sheet showed that its “othemsces of revenue . . . are minimand cannot sustain the agency,”
particularly because AFB was proposing to shravenue with the NPAs whose contracts it
would be administering and to offer finanaialards to NPAs for complying with certain
AbilityOne Program requirementsl. at 131-32. Finally, the TET ewalted AFB’s potential to
perform CNA responsibilities bag®n its descriptions of its wi on three past projects. The
TET concluded that the descript®of several components of BIS work on the projects were
inadequate, that only one of the projects wés/ent to potential pesfmance as a CNA, and
that none of the work AFB conducted on any @f pinojects gave any confidence that AFB “is

capable of performing” as a CNA. at 132—-38.
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On April 12, 2018, the TET delivered itsauation of the RFP submission in a
“memorandum for record” (“April 12 MFR”) tthe Commission’s “Agreements Officer,” and
was informed that it was submitted to the Executive Diretdoat 112, 118. According to an
“Award Decision Document” signed on Jui¥, 2018 by Shelly Hammond, the Commission’s
Director of Contracting and Policy, AFB’s submission undenaenadditional review on April
18.1d. at 43. On April 30, 2018, however, the RFP was cancédetilammond’s memorandum
states that while the Commission had “initialgctled on a no-cost contract . . . in order to
establish a formal relationship between the Cission and AFB . . . [a]fter further review and
discussions with legal counsel we determitieat a Phase-In approach Cooperative Agreement
would be in the Commission’s best interesd.”A draft cooperative agreement was then issued
to AFB on May 14, 2018 and a finditaft was completed on May 3d. The next step in the
progress of the designation was a memorandueddiune 7, 2018 that appears to primarily
discuss NIB, the incumbent CNA, but whicls@lpartially discusses AFB and the “Decision
Document” to be presented to the Corssion members to vote on AFB’s designationat
114-17. The author of the memorandum, whose nameelacted, stated opposition to including
“any NIB related information ithe decision document as it is metated to the capability,
gualifications, nor financial stality of AFB,” and “gives the apgarance that we are using NIB’s
shortcomings to defend the designation of AHB."at 117.

On June 11, four days later, the authothef June 7 memorandum produced an additional
“Memorandum for Record” (“June 11 MFR"xgressing significant ewerns about AFB’s
designation. The author noted that the memorandamwritten “[p]er the Chief of Staff and
Executive Director’'s request . . . to provide a detailed justification for the positions articulated”

with respect to AFB in the June 7 menth.at 112. The author then explained that “[m]y
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positions are justified by information statedtire April 12 MFR, and that the author had
“further stated my position in the May 1 Sen&iaff meeting along with other members of the
technical evaluation teamld. “[A]s a result of the Senior Staff discussion, the Executive
Director recommended the Agreements Officancel the RFP issued to AFB and to begin
working on a 3 Phased Cooperative Agreemanthich AFB would be required to submit a
revised proposal to meet requiremtwidentified in the Agreementid. The author also
expressed concerns that AFB hraad been adequately vetted, and that following the new request,
AFB had “submitted a number of questions ttlatrly reflected they have a completely
different understanding of whs responsible for the execoiti of requirements within the
Cooperative Agreement, to include some BHagquirements for research and studies.AFB
was relying too heavily on its h@ical achievements rather tharesent capabilities, the author
asserted, though its staff “has been veapsparent regardingdh limited personnel and
funding resourcestd. The author concluded that “tipeoposed staffing levels” that AFB
submitted in its response to the final cooperadigeeement “would not be [sufficient to] execute
any aspect of the [agreement], to include Phadd.lat 112-13.

Two days later, in a memorandum dajee 13, 2018, Commission General Counsel
Timi Nickerson Kenealy reviewed the resultsadipreliminary effort of the U.S. AbilityOne
Commission General Counsel to conduct diligence” for AFB’s designation that she
performed between June 7 and Jundd.3at 71. The memorandum evaluated AFB using the

criteria of “image and motiteon,” “social and environmentaésponsibility,” and “financial
soundness,” which are “[tlhree common eleméntsonducting a due diligence revievd. at
72. The function of the review was to “avoid confliofanterest or the@pearance of a conflict

of interest” and to “protedhe agency’seputation.”ld. As source material for the review,
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Nickerson Kenealy reviewed documents pdaxd by AFB and information on its website,
information in a federal award database, ‘g@hsearches conducted on the Google search
engine as well as for ratings of nonprofit ensiten other websites,” aridurrent pending cases

in the PACER systemld. at 73. Footnotes conceded thatresearch was conducted “into any

of AFB’s partners or pending business beforeofederal agencies,” nor into any cases pending
in state courts in New York, AFB%ate of incorporation and domicile. at 73 n.2-3.

In assessing AFB’s “image and motivatiothe review found “no adverse information
about its public image or its roie the disability community,” butonceded that “it is not known
if there are any tensionstiaeen the community and AFBId. at 74. Considering AFB’s
capacity to perform as a CNA, the revievsdébed AFB’s past work promoting “assistive
technology.”ld. It admitted, however, that “[i]t is not clear how AFB intends to leverage its
ability to promote information about assigtitechnology to translate to innovations in the
workplace and rehabilitative trairg for people who are visually paired, but we expect that
the research AFB conducts during Phase I pvidvide that information and business pldd.”
Under “social and environmental responsibifityye review produced no negative information,
though the memorandum conceded that “the digedce research has not specifically focused
on corporate social responsibility,” nor wiag Commission “aware of any of AFB’s labor
practices” and policiesd. at 75. The memorandum also statteat “[a] search for pending
administrative or regulatory matters [involving BFhas not been concluded,” nor had a search
of a federal contracting databak®.Turning to AFB’s financial soundness, the memorandum
reported that AFB showed a loss of $3,960,296 on its 2016 Fornido@d.76. AFB also
reported holding unrestricted net asset$18,004,817 and restricted assets of $12,299,455, but

“did not provide any explanation of any of thetrections placed on any of its assets by donors,
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so there is no way to determine as of thie d@é this memorandum whether AFB would have
access to any of these restrictsdets as a potential CNAd. The memorandum also noted that
“AFB has not yet provided the Commission with the premise for its business model that it
intends to implement as the new AbilityOne CNA|tss premature and not possible at this time
to assess AFB'’s financial status with respgedts ability to contribute to the success of
performance as a CNAIY. at 77.

Finally, the memorandum described BE potential “[e]xemption [ffrom CNA
[s]tandards and [r]esponsibilitiedd. at 77. The memorandum first noted that “[t]he
Commission has set forth standards that centmaprofit agencies must meet at 41 C.F.R. 851-
1.3.71d. It then listed the requiremes of that provision, includg the obligation to “[m]eet
CNA [r]esponsibilities under the AbilityOne Program set out at 41 CFR 851-3.2,” several of
which it then enumerated as watl. The memorandum then stated, however, that “[ijn January

2017, the Commission adopted . . . additional C3Andards,” and listed nine such items,

including “[bJusiness size,” “[b]oard goveance,” “[e]xperience working with the Javits-

Wagner-O'’Day (JWOD) Act,” “[clJomprehenss training program,” “[p]roven past
performance,” and “[a]bility tassist nonprofit agencies withdit, oversight, and contract
negotiations.’ld. at 78. Though the memorandum listed ¢hemiltiple sets of requirements for
CNAs, it did not discuss AFB’s ability to meé&em, noting only that “the Commission has been
asked to exempt AFB from apgéibility of the CNA standards amesponsibilities set forth in 41
C.F.R. 8 51-3.2 during Phase | of the Cooperative Agreement that will be executed upon
approval by the Commission to designate AFB as a new CNA&t 77. The memorandum

concluded that its “preliminary due diligenceiew” had revealed no adverse information that

would be an obstacle to designating AFB.at 78—79.
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On June 18, 2018, Commission Deputy Execubirector Kimberly Zeich completed an
apparently revised version of a memorandungimally dated June 11yith her “review and
recommendations” of the decision to designate ABBat 52—-54. An additional draft was
released on June 24. at 49-51. Somewhat matching ati@mmission materials, the
memorandum explained that the Commissig@al in proposing a new CNA model was
motivated by a “stagnation in growth efployment opportuniti€sinder the AbilityOne
Program, “particularly for people who are blin&&e idat 49. Zeich attributed this issue to a
lack of attention by the existing CNAs tovdéoping opportunities for “knowledge work” as
opposed to manufacturing orect labor service positionkl. The purpose of designating an
additional CNA would be “to seek new typafsemployment opportunities” for “nonprofit
agencies in the blind community, and patrticularly, to develop knowledge wdrlat' 50.
Designating “one or more additial CNAs” would not be intenddd “duplicate the status quo”
of the existing CNAs, “but to seekweypes of employment opportunitiesd.

Discussing AFB’s fitness for this role, Zbidescribed the orgazdtion’s history of
advocacy for the Wagner-O’Day Act and statedt th*“is involved in expanding opportunities
for people who are blindpncluding employment.td. Further, “AFB’s Chief Executive Officer
has extensive experience laaglia large nonprofit agency ihe AbilityOne Program, and has
personal experience as awlividual who is blind.1d. at 50. Zeich also explained the basic
implementation process for the July 2018 AgreemAFB would be designated for the purpose
of exploring opportunities “to groyobs for people who are blil in knowledge work,” which it
would propose to the Commisesiin “a business planld. at 51. The Commission would then
approve that plan “[i]f AFB is successful ireiatifying its niche in tens of knowledge work,”

and would allow AFB to implement thegpl in “another phase of performanclel” Zeich
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additionally noted that “[a]Jmongational advocacy organizatiofts people who are blind, AFB

is a good fit for the new CNA because of thertagg between its stragec direction and the
AbilityOne mission, its strong history and preseadership in the blindness community, and its
neutrality in terms of busiss and legislative interestdd. at 50. Expanding on this point, Zeich
explained that “[t]here is [sic] a limited nuntb®& national organizations for people who are
blind excluding the current CNAand two of the three prominent national organizations have
some competing business, political, or philoscaldifferences with the AbilityOne Program.”
Id. at 51.

A final “Decision Document” for Commissin members to review in determining
whether to vote for AFB’s designation svalso released on June 18. Echoing Zeich’s
memorandum, the Decision Document statesth®atspecific intent” of designating a new CNA
is “to build a new CNA model that enables members of the blind community to obtain
knowledge based employment, living wages, upward mobility and advance in integrated work
environments.ld. at 9. AFB fit well for this role, the €cision Document exained, in light of
its “long history of innovation as well as insgtional leaderand advocates” since its founding
in 1921, its “significant advocacy and supportltd Wagner-O’Day Act” in 1938 and the JWOD
Act in 1971, and its work “pioneer[ing] effortsduas the first nationalirectory of services,
audio books, and talking papeurrency identification.Td. at 8. In general, the Document stated,
AFB “has been at the forefront of change advancement for the mefit of people who are
blind and visually impairethroughout its history.Id. Further, under the leadership of a new
President and CEO, AFB adopted a “nexatstgic imperative and mission” in 2017 that
Commission staff believed matched well with #ggency’s goal of “increas[ing] employment

and career opportunities for peoplao are blind or visually impeed” with its new CNA model.
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Id. at 8-9. The Decision Document also justifigeB’s initial exemption from CNA regulatory
requirements, explaining that requirementpédorm functions related to affiliated NPAs
cannot be met because a new CNA will not hidi?#\s, and fulfilling other requirements
immediately upon designation waldbe impossible or futildd. at 7.

Attached to the Decision Document weregaaiety of materialsincluding the Hammond
Award Decision Document dated June 14, 2018, \tersions of the Zeich memorandum, a
memorandum prepared by Senior Advisor Haed the Nickerson Kenealy due diligence
memorandum. A screenshot of a digital votingtegn shows that voting on the designation was
opened on June 19, 2018, and that votes were entered on June 21 and June 22, all approving the
designationSee idat 208. On June 27, however, Executiveebior Tina Ballard prepared and
circulated a memorandum responding to the carscezised in the June 11 MFR by “certain
Commission staff members in the Programmisigement Office and Policy and Programs
office.” Id. at 109. According to Ballard’s reviewgiMFR had raised three concerns: “the
clarity of the RFP and AFB’s response to the RFP;” “the lack of competition to identify
designees;” and “AFB’s capabilitgualifications and financial ability to perform the work.”

Id. With respect to the RFP, Ballard explained tfijfhe RFP . . . was cancelled, as it solicited a
type of contract vehicle that nsgaff later determined was nadlvantageous to the government.”
Id. at 110. Therefore, “[n]either the cancelREP, nor the response (which is moot) have
bearing on the subsequent draft Cooperativeedgient,” and “[a]ccordingly, concerns about the
RFP or the response are not relevartheoCommission’s current decisiond:

The non-competitive process used to select AFB, Ballard continued, was acceptable
because there was no statutory regmient that competition be uséd. Finally, Ballard stated

that AFB “provided multiple documents dembmasing [its] capability, qualification and
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financial stability to perform #nresearch required in Phaseldl” AFB’s qualifications included
its “work in the blindness field,"the resumes of [its] key dfamembers, and audited financial
statements showing that AFB has mor@nti$16 million in unrestricted assetkl” Ballard
explained that “Phases Il or lll may or may betexercised” if requirements of the prior phases
are not completedd. Ballard also provided copies of the June 11 MFR and the June 7, 2018
memorandum from the same author with &emotations disputinthe concerns raisetdl. at
112-17. Ballard’s final comment exghed that the author ofdlhmemoranda had raised the
concerns late in the designation process butBhlard had decided tarculate the dissenting
materials and extend the voting period on the flesiDocument by an additional week so that
the materials could be reviewed by Commission memhkrat 117. Commission Chief of Staff
Kelvin Wood then emailed Ballard’s memorandtorCommission members on June 28 for their
review.ld. 107-08. Each responded confirming theirieastotes to approve the designatith.

at 183-97, 221-22.

On careful review of this record, the Cofinids that while the Qmmission’s process for
selecting AFB was perhaps not a model of circumspect decisionmaking, it was not unlawful
under the APA. The Court is guided by the deferential standard of re¥iegedly arbitrary
and capricious agency action, which bears raiiteg. “Review under thistandard is highly
deferential, with a presumption inviar of finding the agency action validOhio Valley Envtl.
Coal, 556 F.3d at 192. “Although [the court’s] inquinto the facts is ttbe searching and
careful, the ultimate standard of review is a oarone. The court is not empowered to substitute
its judgment for that of the agencyd. (quotingCitizens to Preserve Overton Pad01 U.S. at
416). “Deference is due whereetagency has examined the relevant data and provided an

explanation of its decision thatcludes ‘a rational connectidoetween the facts found and the
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choice made.”ld. (quotingState Farm463 U.S. at 43). Courtshould ‘uphold a decision of
less than ideal clarity if the agencyath may reasonably be discernegighitary Bd. of City of
Charleston 918 F.3d at 333 (quotingat’l Ass’n of Home Builder$51 U.S. at 658). In this
case, the Administrative Record demonstratasttie Commission adequately considered the
evidence before it and made a reasonable dedisiorder to further th purposes that Congress
directed it to pursue. Though the Court acknalgks that many seemingly valid concerns were
raised with the designation of AFB, overiing the designation and the July 2018 Agreement
would be tantamount to the Court substitgtits judgment for that of the agency.

Several components of the red¢goint the Court to thisonclusion. First, despite
internal dissent about whether AFB was qualifedthe role of CNA, the record ultimately
shows that the agency considered dissentieggyviand articulated atranal connection between
the facts before it and itkesignation decision. The finakEDision Document presented to
Commission members explaingattihe purpose of designatiAgB is to build a new CNA
model focused on knowledge-based employmentlzatdAFB fit well for that role because of
its “long history of innovation as well as insgiomal leaders and advoeat” ECF No. 26-3 at 8.
The memorandum further explains that AFB hashistlly been “at the forefront of change and
advancement for the benefit of people whe lalind and visually impaired throughout its
history,” and had recently adopted a “newtsigéc imperative and mission” that Commission
staff believed matched well with the agenaytal — mandated by Congress in the JWOD Act —
of increasing employment andrear opportunities for the blintd. at 8-9. This assessment of
AFB’s capabilities and the alignment of itdllskand mission with the Commission’s needs,

which is echoed in the memorandumhered by Deputy Executive Director Zeiath, at 50-51,
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provides an explanation of theasons for the agency’s decision that is adequate under arbitrary
and capricious review.

Plaintiff would have the Cotstrain the bounds of its rol®y carefully scrutinizing
whether the Commission correctly found that A&Bthievements and cajddies qualify it to
carry out the requirements for CNAs. Defendaptesumably, are expert in issues relating to
employment of the blind, while “generalisidiges [are] obliged to defer to a reasonable
judgment by an agency acting pursuantdaagressionally delegated authorit@ity of L.A. v.
U.S. Dep't of Transp165 F.3d 972, 977 (D.C. Cir. 1999).eltecord shows that Executive
Director Ballard reviewed the memorandanr Commission staff o felt that AFB was
unqualified, gave responses to support her diffeview of the evidence, and presented both
positions to the members of the Commission, whanimously voted to proceed with AFBee
ECF No. 26-3 at 107-17, 143-44, 183-97, 221-22. Impibytdhat Ballard overruled the
documented objections of the dissenting Commissiafi does not in and of itself raise alarm.
Agency leadership may permissibly depart fritve views of subordinate staff as long as the
agency’s ultimate decision is based on thevalefactors and is satisfactorily explain&a.e
Dep’t of Commerce v. New Yoik39 S. Ct. 2551, 2570-71 (2019). Moreover, nothing in the
record suggests that the Commission memberaali consider the dissenting opinions in their
final decisions. Instead, the record shows thatdissenting materials were put before the
members and that they unanimously reaffirmed their votes to prdgeeiCF No. 26-3 at 183—
97, 221-23. The Court cannot conclude that the ag®macle a “clear error of judgment” in this
processDefs. of Wildlife 931 F.3d at 345 (4th Cir. 2019) (quotiMgrsh, 490 U.S. at 378).

To be sure, there are indications in the record, particularly in General Counsel Nickerson

Kenealy’s due diligence memorandum, that thenag lacked full clarity on what AFB’s track
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record of innovation portended for its future success as a SBEECF No. 26-3 at 74 (“Itis
not clear how AFB intends to leverage itgliabto promote information about assistive
technology to translate to innovations in the'kptace and rehabilitativieaining for people who
are visually impaired”). The fathat the Decision Document did not present AFB’s response to
the RFP to the Commission members is heotveak point in the agency’s procésBut this
evidence still falls short of thegdt threshold that Platiff must meet to show that the agency
acted not only unwisely buinlawfully. Notably, the general counsel’'s memorandum also
clarifies that “we expct that the research AFB condudtsing Phase | wilprovide” AFB’s
plans for applying its background of innovattondeveloping knowledge-based employméuht.
And Ballard’s memorandum to Commission memsbunderscores that the July 2018 Agreement
allows the Commission to terminate AFB’s desigmaif its results at Rise | are unsatisfactory.
See idat 110. That the Commissiannsciously incorporated théafeguard into the July 2018
Agreement further demonstrates that despite siefieiencies in the agency’s process, the
decision to proceed with AFB was withirethealm of reasonableness and was not “so
implausible that it could not kescribed to a difference inew or the product of agency
expertise."State Farm463 U.S. at 43. The Court wouldomed the scope of its deferential
review in concluding otherwise.

The Court is unmoved by Plaintiff’'s repeatedus on the statement in Deputy Executive
Director Zeich’s memorandum that “[t]here[$sc] a limited number ohational organizations
for people who are blind excludj the current CNA, and two tie three prominent national

organizations have some competing business, political, or philosogiffeeénces with the

7 In her memorandum to the Commission members, however, Director Ballard explained that the RFPsand AFB
response were replaced, and thereby rendered motbie lolyaft cooperative aggment between the Commission
and AFB.SeeECF No. 26-3 at 110.
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AbilityOne Program.” ECF No. 26-3 at 54¢eECF No. 30 at 46, 48. This passage certainly
suggests that there were adutithl rationales for the Commissisrdecision to pursue AFB for
the designation over the two otlfeational organizations,” whicRlaintiff claims include NFB.
SeeECF No. 30 at 48. But Defendants did not abitearily and capriciously by failing to spell
out the full array of reasons underlying the diexi to designate AFB. Agency decisions are
“routinely informed by unstatecbnsiderations of politics, éhlegislative process, public
relations, interest group relatigriereign relations, and natiahsecurity concerns (among
others).”New York139 S. Ct. at 2573. “[A] court may nojeet an agency’s stated reasons for
acting simply because the agency miglisb have had other unstated reasadlds (citing Jagers

v. Fed. Crop Ins. Corp758 F.3d 1179, 1185-86 (10th Cir. 2014)). Further, Plaintiff makes no
suggestion that Zeich’s statement indicates mmssible discrimination against Plaintiff on the
basis of its political views. Instead, Plaintifgues that the agency’s decision to select AFB
without competition was arbitrary and capricidnesause only three organizations could fill the
CNA role and the agency could have easilycstgld and reviewed proposals from all thri§ee
ECF No. 30 at 15-16. As discusgmeéviously, however, Plairitihas pointed to no authority

that requires the Commission to solicit competitive bids before designating a CNA. The decision
not to do so was therefore withile Commissiors discretion.

In sum, despite an agency decisionmalpnacess that was marked by some amount of
internal division and that ingtled shifting expectations foreteventual designee, the Court
cannot conclude that the Conssion’s designation of AFB vgaarbitrary and capricious.
Frustrated somewhat justifiably with the limitations of the Administrative Record — which does
not include AFB’s response to the RFP, an oraisgihat Defendants struggled to explain at the

Court’s hearing on their motioena Plaintiff argues that thedDrt should order extra-record
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discovery so that Plaintiff can furtheraxine the designatiomd explore whether the
Commission’s litigation positions may be takerbad faith. The Court will decline this belated
request. In APA cases, “[t]here is a presumpti@t the record compiled by the agency is the
record on which it rested its decision,” and gajrdingly, courts will ordinarily assume that the
administrative record is complete and esiVve for purposes of judicial reviewSanitary Bd. of
City of Charleston918 F.3d at 334. “[I]n reviewing agenagtion, a court is ordinarily limited
to evaluating the agency’s contemporaneous eafitamin light of theexisting administrative
record,” a doctrine that “reftés the recognition that furthardicial inquiry into ‘executive
motivation’ represents ‘a substantial intrusioto the workings of another branch of
Government and should normally be avoidédietv York139 S. Ct. at 2573 (quotirglington
Heights v. Metro. Hous. Dev. Cor@g29 U.S. 252, 268 n.18 (1977)). For these reasons, “[a]
party challenging an agency bears a special Inunfldemonstrating thahe court should reach
beyond the record, either to examine informatiat #hould have been before the agency but
was not, or to introduce extra-record evidened the agency actually relied on that was omitted
from the administrative recordSanitary Bd. of City of Charlestpi18 F.3d at 334.

Plaintiff here has made no such showingdalet, Plaintiff never moved to supplement the
record, the first step in obtaining extra-record make and only articulated its intention to seek
discovery at the hearing on f2adants’ motion for summary judgment. The Court will not
permit Plaintiff's eleventh-hour effort to drawlditional evidence from Defendants at this late
stage of the litigation. Btead, because Plaintiff has faileddmonstrate on the existing record
that the Commission acted arbitrarily and capusly in designating AFB and entering the July

2018 Agreement, the Court will grant summparggment to Defendants on the substantive APA
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claim. Having granted summary judgment to Defendants on each of Plaintiff’'s claims, the Court
has no need to proceed to Plaingffhotion for a preliminary injunction.
V. CONCLUSION

For the foregoing reasons, the Court will deny Plaintiff’'s Motion for Preliminary
Injunction and will grant Defendants’ Motion Rismiss, or Alternatively, for Summary
Judgment, by granting summary judgmenbD&fendants on each of Plaintiff's claims. A

separate Order shall issue.

Date: September 30, 2019 /sl
GEORGE J. HAZEL
United States District Judge
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