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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATESexrd. *
SUSANV.M. MAHARAJ,
*
Relator,
*
V.
* Cas= No.: DL B-18-2998
ESTATE OF CHARLESHOWARD
ZIMMERMAN, et al., *
Defendants. *
* * * * * * * * * * * * * *

MEMORANDUM OPINION

In this qui tamaction, relator Dr. Susan Mahaffdpd suit againsher neighbors, Robert
Clayton Stevens and George C. Steyamsl the former owner of their property, the Estate of
Charles Howard Zimmermamsserting that they fraudulentiiaimed ownership ofsix acres of
land located between her farm atiteir farm and received federal fundsconnection with that
land even though they do not own it. She filed thistamaction againsthem on behalf of the
United States and Maryland, seeking to recover the fthreld efendantallegedlyfraudulently
obtainedfrom the government by falsely claiming they owned land that Dr. Mpluaens
belongs to herPending is defendants’ motion for judgment on the pleadings, ECF No. 26, whi
the parties fully briefed, ECF Nos. 35, 37, as well as the relator's matideaive to file an
amended complaint, ECF No. 42, which the parties also fully brieféd Nos. 4445. A hearing
is not necessarySeel.oc. R. 105.6.Because the proposed amended complaint contaifisiesotf
allegations to survive defendants’ motion as to Counts | and Il bGtowoits |11 and IV, the Court
will grant Dr. Maharaj’'s motion in part and deny it in part, and grantrakfiets’ motion for

judgment in part and deny it in part.
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l. Background

On November 7, 20QGarm owner Charles Zimmermaanrolled 37.3 acres ofvhat he
asserted wadhis property in Frederick County, Maryland in th€onservationRReserve
EnhancemenProgram(“CREP”), a federaland conservatioprogram through whiclprivate
farmers and ranchers receive annual rent and otbentives from the government in exchange
for preserving land. Am. Compl. 10 & n.1, T 19, ECF No. 42-The same dayimmerman
signed a United States Department of AgriculfDomservation Reserve Prograantract(“CRP
Contract”) claiming ownership of all 37.3 acreCompl. ] 20-21& Ex. D, ECF No. 1-4.The
CRP Contractan from January 1, 2001 to September 30, 20Cammpl. § 20. After Mr.
Zimmermanpassed awaip 2011 Robert Stevens served as personal representatittesf&istate
of Charles Howard Zimmerma(the “Estate”). Id. {1 7. In that capacity, he revised the CRP
Contracton August 1, 20110 list the Estate as the participant andcbatinued to enroll the
property in CREPAmM. Compl.q110, 13, 2Q 26. “Participant” is defined in the document as “the
undersigned owners, operators, or tenamgri. Compl. Ex. F, ECF Nd.-6. On April 18, 2012,
the Estate conveyeil515 acres dhe property that had been ZimmermatoRobertand George
Stevenas tenants in commoreserving a life estate fdRobert Stevens and Diane Cole Stevens,
husband and wife; and William E. Moxley and Joan Moxley, husband and vdfef 28. The

Estate conveyed the remaining 162.33 acres of Zimmerman’'s property to Rob&tanye

1 CREP is a part of the Conservation Reserve Program (CRP), the Urated' St
largest privatdand conservation program.Administered by the Farm Service
Agency, CREP targets higiriority conservatiorconcerns identified by a State,
and federal funds are supplemented witbnfederal funds to address those
concerns. In exchange for removing environmentally sensitiaed from
production and establishing permanent veseconserving plant species, farmers
and ranchers are paid an annual rental rate alatiy other federal and state
incentives as applicable per each CREP agreement.

Am. Compl.  10.
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Stevens as joint tenants on January 1, 20@3.y 29. Robert and George Stevervised the
contract again on January 16, 2013 to list themselves asigamts andcontinued to enroll the
property in CREE Am Compl. 1 10, 13 29, 30& Ex. |, ECF No. 19 (Jan. 16, 2013 CRP
Contract)

Their neighbor to the wedDr. Susan Maharaglaims ownership of six of thenrolled
acres thaborder her and her husbandizsm. Id. 111-12. On September 28, 201Bediled this
qui tamaction on behalf of the United States and Maryland, alleging that defisriflaberand
George Stevenand the Estate of CharlésowardZimmerman violated the False Claims Act
(“FCA"), 31 U.S.C. 88 3728t seq.and the Maryland~alse Claims Ac{*MFCA"), Md. Code,
Gen.Prov. 88 8-10kt seqby applying for and receiving government fumdisthe disputed land
through CREP. Compl., ECF No. 1. Her original complaint included four coukmswingly
presenting or causing presentmenaddlse or fraudulentlaim for paymentto the United States
in violation of 31 U.S.C. § 3729(a)(A) (Count I), knowingly making or usinga false or
fraudulent recordto get the false or fraudulent claims paid orrappd by the Governmenth
violation of 31 U.S.C. § 3729(a)(1)(BCount II), knowingly causing dalse recordor false

statement to be made or usexavoid an obligation to refunchoney to the United States

2 Robert Stevens “is the foster grandson of the late Charles Zimame and the son of George C.
Stevens.”Am. Compl. § 7.

3 Pursuant to the FCA and the MFCA, a private party can fil€@uibehalf of the government to
recover damages from a defendanbtwlas caused fraudulent claims for payment to be submitted
against the public fist. United States ex rel. Maharaj v. Estate of Zimmer&d F. Supp. 3d
625, 633 n.1 (D. Md. 2019giting United States ex rel. Bunk & Ammonsv. Gov't Logistics,N.V.
842 F.3d 261, 265 n.3 (4th Cir. 2016khindler Elevator Corp. v. United States ex rel. Kit3

U.S. 401, 404 (2011)ACLU v. Holder 673 F.3d 245, 2461 (4th Cir. 201)). To encourage
private parties, who are called “relators,” to bripg tam actions,the statutes provide théa
successful relator is entitled to share in the government’s ngcovidaharaj, 427 F. Supp. 3d at
633 n.1.
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violation of 31 U.S.C. § 3729(d)(G) (Count Ill), andpresenting or causing presentment of a
false claim for payment tMaryland in violation of Gen. Prov. §8-101 et seq.(Count V)
Compl. 1 65, 69, 73, 77.

The United States and Maryland declined to intenmetigis action U.S. Notice, ECF No.
2;Md. Mot., ECF No. 18.Maryland moved to dismiss the MFCA clabacausé[tlhe Maryland
False Claims Act does not allow a relator to puluection in which the State hdeclined to
intervene” Md. Mot.; see alsavid. Code Ann., Gen. Prov. 8 4(a)(7) (“f the governmental
entity does not elect to intervene and proceed with the actionthe court shall dismiss the
action”). OnAugust 4, 2019Defendants filed a motion to dismigs failure to state a claim.
ECF No. 12. On December 12, 2019udge Hollander entered a comprehenshgmorandum
opinion and ordedismissing Dr. Maharaj’s claim unddre MFCA anddismissing “Counts I, I,
and 11, to the extent they allege violat®af the FCA committed befor&eptember 28, 2012, the
beginning of thesix-year statute of limitations periodJnited States ex rel. Maharaj v. Estate of
Zimmerman427 F. Supp. 3d 625, 651 (D. Md. 2019n January 5, 2020, defendants filed an
answer.ECF No. 24.

On January 14, 2020 etkendants filedhe pendingnotion for judgment on the pleadings,
seeking judgment in their favor on the claims that Judge Holland eotldismiss and arguirfgr
the first timethat the relator failed to plead fraud with partictiiaras Rule 9(b) requiresECF
No. 26. Dr. Maharaj filed an opposition on February 14, 2020, ECF No. 35, and defendants filed
a reply on February 27, 2020, ECF No. 37.

Four months later, on June 26, 2020, Dr. Maharaj tiledoendingnotion for leave to file

an amended complaint, asserting thatrttogion was timely by operation of the Court’s Standing
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Order N0.2020-07 which extended all deadlines by 84 dayECF No. 42. Relatdnsists that
the amendment would not prejudice defendants because it provided tt@arést they sought
and did mt add any claims grarties. Id.
In her proposed amended complaint, Dr. Mahaliggesthe same four counts that she
alleged in her original complainEeeAm. Compl. 1 64, 68, 72, 7.6 She asserts essentially the
same allegations. Shkims thathe defendantubmitted documentsto the government in which
they falsely represented themselveasers or operators of the disputed land when they knew
they were not.As a result of hese false claims @ubmissios of falserecords the government
disbursed fundsto them for their enrollment in the CREP program. For pugddbespending
motions, the Court finds it useful st the specific false claimsr recordsidentified in te
Amended Complaint:
e On November 27, 2000, Charles Zimmerman completed, signed, and submitted “a
Conservation Program Worksheet (‘(CRP Worksheet’)” to “appl[y] to place 878 a
of real property into the CREP.” Am Compl. § 19. Heptesered] that he was a
producer of all37.3 acres of real propertyeven though they included the disputed
land. Id.

e On November 27, 200€Charles and Mildred Zimmerman entered into “atedfbtates
Department of Agriculture Conservation Reserve Progtamiract (CRP Contract’)”
with the CommodityCredit Corporation (“CCC”), which would run from November

27, 2000 until September 30, 201H. § 20. On th&€RP Contract, “Charles and

4 Court Operations under the Exigent Circumstances Created by COVECENo. 99 irfn re
Standing Ordes, No. 00mc-308 (D. Md. Apr. 10, 2020).
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Mildred Zimmerman represented tHaharles was the ‘100%’ owner, ratliean an
operator, of the 37.3 acres for enrollmenid’

e OnJuly 11, 2007, following Mildred Zimmerman’s death on March 17, 200@rles

Zimmerman revised the CRP Contrechame himselés thesoleparticipant.Id. I 25.

e On August 11, 2011as personal representative of the Estate of Charlesaidow
Zimmeman, who died earlier that yedRobert Stevens revised the CRP Contract to
name the Estate as the participaldt. | 26.

e On January 16, 201&fter the Estate conveydhe property tdRobert and George
Stevenstheyexecuted revised CRP Contradisting themselves as participantkl.

1 30.

Dr. Maharajalso allege generally that false claims and records were subditd the
government annually from 2000 through 20d=onnection with the CRP Contract. Beginning
“[ojln November 27, 2000, and upon information and belief annually thereafter, Defendants
certified, under oath, that Defendahiaderst[oo]d that an inaccurate certification could ltesu

a payment reduction or loss of program benefits.” Am. Compl. | #kwlise,
[flollowing Mr. Zimmerman’s deathin 2011, upon information and belief, Robert
Clayton Stevens, in his individual capacity and capacity as theorRgrs
Representative of the Estate of Charles Howard Zmman Estate, and George C.
Stevens, in hisndividual capacity, submitted documents to the United Bfate
government attesting, under oath, that he “understjoo]ld that an inaccurate
certification could result in a payment reduction or loss of program benefits.”

Id. Relatoralsoallegesthat, “[u]pon information and belief, Charles Howard Zimmerman and/or

Defendants submitted and/orgebmitted sworn applications, documents and/or worksheets to re

enroll the Dispute Property into CREP each and every year from 2001 tizough Id. § 31.

Dr. Maharaj alleges that, i2013, 2014, and 2015, Robert and George Stevens “unlawfully
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received and kept annual payments and benefits flenUnited States and/or the State of
Maryland.” Id. § 50.

On July 8, 2020, féer relator'smotion for leave to amend the complaint was filewe,
Courtheld a status callith counsel. During the call, defendants stated that they would be filing
an oppositiorto the motion for leave to amerahd aslked thatthe arguments in thepending
motionfor judgment on the pleadingpply to the amended complaint if it were acceptiextheir
view, the pleading lacksufficiently specificallegations ofifalse claimmade afteGeptember 28,
2012. Defense counsel acknowledged that the motion for judgment on the pleadsegsially
was based on the relator’s alleged failure to stataim elithin the limitations periodrather than
afailure to plead fraud with particularity.

In their oppositiondefendants argubat even as amenddal,. Maharaj'spleading would
be subject to dismissal for failure to plead fraud ephrticularity and failure to stateim that
is not barred by the statute of limitation¥hey noted that the proposed amehademplaint still
includes thepreviously dismisseIFCA claim and discusses alleged conduct outside thetesta
of limitations period.

Both parties cite nesubstantive grounds for denying the opposing party’s motion. Dr.
Maharaj challenges the timirapd tactics of defendants’ motion. Relator's Opp’n;&Rélator’'s
Reply re Mot. to Am. 2427 (discussing defendants’ motion for judgmemgfendants argue that
Dr. Maharaj misleadingly informed the Court that they would not consdr@ramendment when
she failed to provide them with a redlined copy to make an informed ded3eis.’ Opp’'n 4.
They insist that her failure to provide a redlined copy violated Local R08e5(d) in spirit, if not
in letter. 1d. With regard to the motion for judgmean the pleadings, it certainly would have

been more efficient for defendants to have presented their perrdungemts in their motion to
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dismiss. Similarly, in seeking leave to amend, the better approach fefatoe would have been
toshare a redlined copy of the amended complaint witeriifnts before seeking leave to file it,
although this requirement is not in the Local Rules. Nonetheless, both motipnspEdy before
the Court. SeeFed. R. Civ. P. 12(c), (h)(2)(B); Loc. R. 103.6(d). The Court will not deny either
motion on these procedural grourtuig rather will turn to the merits of these interrelated motions

. Standards of Review

A. Motion for Judgment on the Pleadings

UnderRule 12(c) of the Federal Rules of Civil Procedure, ‘ty paay move for judgment
on the pleadings” after the pleadings are closed, but early enough not to delayadaR. Civ.
P. 12(c). “A Rule 12(¢9 motion forfailure to statea claim is ‘assessed under the sastandard
that applies to &ule12(h(6) motion.” Al-Sabah v. World Bus. Lenders, LIXb. SAG18-2958,
2020 WL 3868989, at *9 (D. Md. July 9, 2020) (quotiglker v. Kelly 589 F.3d 127, 139 (4th
Cir. 2009)); see alscEdwards v. City of Goldsborol78 F.3d 231, 243 (4th Cir. 1999)Rule
12(b)(6) and 12(c)motiors challenge “the legal sufficiency of a complaint” on the grounds that,
“even if the facts alleged by a plaintiff are trilee complaint fails as a matter of law %tate a
claim upon which relief can be grante@liomas-Lawson v. Koons Ford of Balt., Jid¢o. SAG-
19-3031, 2020 WL 1675990, at *2 (D. Md. Apr. 6, 2020) (citinge Birmingham 846 F.3d 88,
92 (4th Cir. 2017))seeFed. R. Civ. P. 12(b)(6). To swe aRule12(b(6) or Rule 12(c) motion,
the complaintmust “give the defendant fair notice of what the claim is and the grounds upon
which it rests.” Ray v. Roaned48 F.3d 222, 226 (4th Cir. 2020) (quotihgbey v. Jones06
F.3d 379, 387 (4th Cir. 2013) (quotiBgll Atl. Corp. v.Twombly 550 U.S. 544, 555 (2007)5ee
Al-Sabah 2020 WL 3868989, at *9Typically, a plaintiff can accomplish this througa shat

and plain statement of the claim showing that the pleadentitled to relief.” Cooke v. Caliber
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Home Loans, In¢.No. 183701-PWG, 2020 WL 1434105, at *3 (D. Md. Mar. 24, 2020) (quoting
Fed. R. Civ. P. 8(a)(2))In ruling on a Rule 12(c) motion,&éhCourt must accept as true all of the
plaintiff’'s allegations and must construe factual allegationshenlight most favorable to the
plaintiff. See Pulte Home Corp. v. Montgomery Cty.,,M89 F.3d 685, 691 (4th Cir. 2018).

When, as here, a complaint alleges fraud, it also must satisflgeigbtened pleading
standard of Rule 9(b), which requires thdte circumstances constituting fraud’ be statedhw
particularity.” United States ex rel. Fadlalla v. DynCorp Intl LI 402 F. Supp. 3d 162, 186 (D.
Md. 2019) (quoting Fed. R. Civ. P. 9Ib)Iin Fadlalla, another recenqui tamaction, this Court
stated:

Relators “must, at a minimum, describe the timac@l and contents of the false

representations, as well as the identity of the person making the nisrdpte®n

and what he obtained therebyEven under this heightened standard, “[a] court

should hegate to dismiss a complaint. . if the court is satisfied (1) that the

defendant has been made aware of the particuamaestances for which she will

have to prepare a defense at trial, and (2) thattipfdias substantial prediscovery
evidence oftiose facts.”

Id. (quoting Smith v. Clark/Smoot/Russell96 F.3d 424, 432 (4th Cir. 2015)) (some citations
omitted);see alsdJnited Statesx rel. Wilson v. Kellogg Brown & Root, In&25 F.3d 370, 379
(4th Cir. 2008) (stating that FCA claims must allétjee ‘who, what, when, where, and how’ of
the alleged fraud(guotingUnited States ex rel. Willard v. Humana Health Plan of Texas336.
F.3d 375, 384 (5th Cir. 2003)).
B. Motion to Amend

Pursuant to Rule 15, courts “should freely deave[to amend] wheifusticeso requires.”
Fed. R. Civ. P. 15(a)(2). “Mnotiontoamendshould only be denied when ‘the amendment would
be prejudicial to the opposing party, there has been bad faith garthef the moving party, or

the amendment would be futile.”ACA Fin. Guar. Corp. v. City of Buena Vista, Virgin@l7
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F.3d 206, 21718 (4th Cir. 2019) (quotingdwards v. City of Goldsbord 78 F.3d 231, 242 (4th
Cir. 1999)) see alsd~omanv. Davis 371 U.S. 178, 182 (1962).

[1l.  Discussion

In Dr. Maharas amendedtomplaint, shéncludes additional factual allegations support
of herclaims She aesnot add new causes of action or additional defendahtseamendments
will not cause prejudice to defendants. Although discovery is set toario&eagust 17, 2020, that
date can be extended, and a trial date has notde¢efhere is ncevidence obad faith. Thus,
the only basis for denying Dr. Maharaj's motion to amend would betyut§ieeFoman 371 U.S.
at 182; ACA Fin. Guar. Corp.917 F.3dat 217-18 In this regard, although defendants write
broadly about failing to pleadaudwith particularity, it is clear from the July 8 &ia call and the
tenor of defendants’ briefing thidtteir primary contention is theglatorhasnot sufficiently alleged
an FCAclaim within the statute of limitations period.

A. Counts | and Il

Dr. Maharaj alleges that defendakit®wingly preserdd or caugdthe presentment of a
false or fraudulent claim for payment to the Unigtdtesn violation of 31 U.S.C. 8 3729(a)(1)(A)
(Count Iandknowingly maleor useda false or fraudulent recordo‘get the false or fraudulent
claims paid or approved by the Governtfien violation of 31 U.S.C. § 3729(a)(1)(BCount I1).
Am. Compl. 11 64, 68To state a claim under either FCA provisi@r, Maharaj

must allege sufficient facts by which the Court could plausibly infer that

(1) Defendants made false statements gaged in a fraudulent course of conduct;

(2) with the requisite knowledge; (3) the statementsomduct was material;, and
(4) caused the government to pay out money or to forfeit monies due on a “claim.”

Fadlalla, 402 F. Supp. 3dt 186 (citing United States ex rel. Rostholder v. Omnicare,, [#45
F.3d 694, 700 (4th Cir. 2014) (quotiktarrison v. Westinghouse Savannah River, @@6 F.3d

776, 788 (4th Cir. 1999))

10
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The first elementequires false statements or fraudulent condubtch can beleadel
with the particularity required by Rule 9(b) in one of two waig. at 189 (citingUnited States
ex rel.Grantv. United Airlines, In¢912 F.3dL90,197 (4th Cir2018). “Relators may avewith
particularity that specific false clainactually were presented to the government for payiment,
plead‘a pattern of condudhat would have necessarily led to the submission of false claiihs.”
(quotingGrant, 912 F.3d at 197).

The second element requires that thise statements or fraudulent conduct must be made
or done knowingly, as “[s]cienter is a ‘rigorous’ and key element &iGA claim” United States
ex rel. Complin v. N. Carolina Baptist Hospo. 191243, 2020 WL 3167634, at *3 (4th Cir. June
15, 2020). The relator must alletieat “a fraud was committed with ‘actual knowled gdilmbeate
ignorance, or reckless disregard of [ ] truth or falsityd” (quotingRostholder v. Omnicare, Inc.
745 F.3d 694, 700, 703 (4th Cir. 2014)). A relator cannot make “a general and @gnclus
allegation” that the defendants presented false clamowingly, but rather must allege “specific
facts that support an inferenoaf scienter.” Id. (QuotingWilson 525 F.3dat 379). The statute
imposes the scienter requirement so as “not [to] punish honest mistakacorrect claims
submitted through negligence.™. (quotingUnited States ex reDrakefordv. Tuomey792 F.3d
364, 380 (4th Cir. 2095

The third element requirgbat ‘the alleged false or fraudulent statementse material
to the Governmefs decision to award the contrdcEadlalla, 402 F. Supp. 3dt 188 To fulfill
this requirement, the statements must have “a natural tendency to infagery action or [be]

capable of influencing agency actionld. (quotingHarrison, 176 F.3d at 785).

11
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The fourth element requiresthe presence of a claim,” akefalse statemerdr conduct
must have “caused the government to pay out moneyue on a ‘claini’ Fadlalla, 402 F. Supp.

3dat 186, 189 (quotingdarrison, 176 F.3d at 785 In Harrison, the Fourth Circuit observed

The Supreme Court has cautionedt tie False Claims Act was not designed to
punish every type of fraud committed upon the governngsd. United States v.
McNinch, 356 U.S. 595, 599, 78 S.Ct. 950, 2 L.Ed.2d 1001 (1958). In order for a

false statement to be actionable under the False €laich it must constitute a

“false or fraudulent claim.” “[T]he statute attaches liability, tathe underlying

fraudulent activity or to the government’s wrongful payment, but to the ‘claim for

payment.” United States v. River&5 F.3d 703, 709 (1st Cir.1995). Therefore, a

central question in False Claims Act cases is whetleaitéfendant ever presented

a “false or fraudulent claim” to the government.

176 F.3d at 785. Significantly, the phrase “false or fraudulent claimbbesme a term of art,”
and “[tlhe False Claims Act ‘reaches beyond “claimegtiich might be legally enforced, to all
fraudulent attempts to cause the Government to pay out sums of money.” Thus,caaydise
statement is made in a transaction invoihangall on the U.S. fisc, False Claims Act liability may
attach.” Id. at 788 (quotingJnited States v. NeifeiVhite Co.,390 U.S. 228, 233 (1968)). It
reasoned that “[tlhe phrase ‘false or frauduleaint] in the False Claims Act should be construed
broadly. The False Claims Actis ‘intended to reach all typpésaud, without qualification, that
might result in financial loss to the Government..[T]he Court has consistently refused to accept
a rigid, restrictive reading....” Id. (quotingNeifer=White Co, 390 U.S. at 232).

On the issues presented in the pending motiBadlalla is instructive. In thatui tam
casethe defendantsioved to dismis&CA counts for failure to state a claim under Rule 12(b)(6)
and failure to plead fraud with particularity'he relators allegetthe same statutory violations that
Dr. Maharaj alleges. Thdefendantinsistedthatthe elators“must plead the specifics of the
submission of any false claim or risk dismissad02F. Supp. 3d at 189. The Court observed that

“the Defendants set the pleading bar too higlsl. The Court denied the motion to dismiss, in

part, reasoning:

12
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The Amended Complaint, read as a whole and most favorably tooRelaasily
allows the inference that GLS would have submittedefattaims to the
Government. First and most obviously, the Amended Complaint sets out the sham
subcontracting arrangement designed to ensure thatwas@warded Contracts 1

and 2. Second, the Amended Complaint details the ongoing nature of the
contractual relationship between GLS and the Government to provide linguistic
services in exchange for getting paid on the Contracts. The Court meyblyla

infer, therefore, that GLS had to continue making false claims to repajment.

Another case that provides guidance on the issues presented HaredsStates ex rel.
Dugan v. ADT Sec. Servs., Inblo. DKC-03-3485, 2009 WL 3232080 (D. Md. Sept. 29, 2009).
In Dugan the Court applied the six-year statute of limitations in § 3731(b) to relatorissciast
as Judge Hollander did in this case. “Applying theysar statute of limitations,” Judge
Chasanow found that “any claims that rely solely on claims submdtecpaid by the government
before December 8, 1997 are barredd’ at *4. The Court then analyzed the allegations in the
complaint to determine whether the relator alleged-@A violation after December 8, 199Tn
countone, which assertean FCA claim based on a fratrtheinducement theory, theslator
alleged that the defendaritdudulently induced the Government to enter into a contract in 1996
in that Defendant knowingly flad to disclose a material change in its pricing methodology iespi
an obligation to do so.1d. The Court found that thdaim was timebarred because “[a]ll of the
conduct on which this allegation [wa]s based occurred before December 8, IR9hthe same
count, therelator also alleged that the defendant’s latexifics .. . submitted to [the government]
for payment or approval of purchases made pursuant to [the 1996] contract” weeedthel
fraudulent within the meaning of the False Claif®t.” 1d. The Courtfound thoseallegations
insufficientas well because the relator did not “identify any gpetalse claim that Defendant
made to the government for payment or any specific payment from the governmenendddef

for a false clairh afterDecember 8, 1997d.

13
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The Court’s analysis dhe second FCAountwas similar. Id. at *5. In that count, the
relator alleged that the defendants “continued ttataoits duty to disclose all relevant details of
its commercial systems pricingethodology each time it submitted updates” to the government.
Id. The Court found that “[a]ll of the[] events occurred before theebder 8, 1997 statute of
limitations cutoff date, and therefore, as with count one, claims based on that thediynere
barred.” Id. The elator also alleged that, “at least since 1997, ADT has routinelglanged
Government purchasers using the 1996 [contract] when the claim inclbdeges for labot.
These additional allegations weneot specified andwere] barred to the extent the claims were
submitted or paid before December 8, 1997, and maybe thereafter unless énerediependent
basis for fn] FCA claim.” Id. Insofar asthe relatorincluded“fairly detailed” allegations of
overcharges for labor after December 8, 1997, the Court concludeshéhad identified bids for
work, which were “not representations of the actual cost of laboeteridant” and therefore did
not amount to fraudulent misrepresentatiolts.at*10, *15. Because the relator did not allege a
violation of §3729(a)(1)after the statute of limitations cdff date, the FCA countander
§ 3729(a)(1)were dismissed.

In this caseJudge Hollander ruled that the FCA counts were dismi$edte extat they
allege violations of the FCA committed before” September 28, 20l@dge Hollander's
memorandum opinion does not address whether amBapéember 28, 2012 FCA violations were
alleged. Now that a proposed amended complaint has been filedotnewill examine it @
determine the extent to which it alleges FDA violation after the statute of limitations coft-

date

14
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1. Robert and George Stevens

The Court will first addreswhether relator has alleged a viable FCA violation again
Robert and George Stevens. In her amended complaint, Dr. Maharaj disbedsagthy history
between herselfMr. Zimmerman,Robert and George Steveasid otheformer or neighboring
property owners. Am. Compl. 11 15-18, 35-&Beclaims thatas of 2011, if not earlier, Robert
and George Stevens wara notice that they were not owners of the disputed land and that they,
in fact,knew they were not owners of the disputed laBdee.g, id. 1Y 27, 30, 35-36, 448, 51.

Dr. Maharaj identifies onlgneallegedly false claim or recomtesented to the government
by Robert and George Stevens during the limitations periodanuary @, 2013, revised CRP
Contractthat they signedid. § 30& Ex. | (Jan. 16, 2013 CRP Contract, ECF No. 1-H)efour
other false claims or records that relator identifigsdpecific datevere submitted to the
governmenty others before September 28, 2012 and cannot form the basis for an Eilxyed
violation. Am. Compl T 19, 20, 25, 26In theJanuary &, 2013revised CRP ContracRobert
and George Stevens allegedly identified themsedgéparticipant in the programwhen they
knew that they were not participants. Am. Compl. B6@. Maharajclaims:

Robert Stevenfor George Stvens presented or caused to be presented, made,

used, or caused to be made or used, false and/or fraudulent representations,

including those contained in Exhibifthe January 16, 2013 revision to the CRP

Contract] to the United Stategovernment. The United States government relied

upon such false and/or fraudulent representations to enroll and/or cdaotenrell

the Disputed Land into CREP. Defendants knew of these false and fraudulent

statements, failed to correct them, and perpetubatsd. Instead of correcting these

false and fraudulent statements, Defendants continued to dedikeeap unlawful
payments and/or benefits from the CREP on the Disputed Land.

Defendantsrimary challenge to this alleged false stateneethattherepresentations in
the revised CRP Contraatere neither false nor fraudulent becal®ebert and George Stevens

identified themselvesnly as participants, without making any representation of ownerBiefs.’
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Reply 13. Defendants insisthat “participant” is an appropriate, not fraudulent, way to describe
themselves, noting that “Relator offers no definition of that terbefs.” Opp’n 17;see also id.

at 19. They also contend th#te documentrhakes no representation as to the ownership of any
land.” Id. at 21. This argument is unpersuasive.

The January 6, 2013 revisedCRPContract states: “THIS CONTRACT is entered into
between the Commodity Credibrporation . . . and the undersigned owners, operators, or tenants
(who may be referred to as ‘the Participght Jan. 16, 2013 CRP ContraéiCF No. 19. Robert
and George Stevens allegedly signed this document, and therefosrgthiey “undersigned.By
signing the document, one could conclude #wthsignatoryheld himselfout as an “owner,
operator, or tenant,” which, according to the documeete synonymous wittParticipant” See
id. The significance of thislleged misepresentation wagbservedby Judge Hollandemwho
summarizedDr. Maharaj's pleadings:

In order to enter into a CREP Contract, faaticipant“must be anowner or

operator of the eligible land,” b{according to the Complainfyir. Zimmerman

was neithetheownermnor the operator of the Disputed Par¢€lompl. § 22]citing

7 C.F.R. 8 1410.5). He did not hold the title to the Disputed P#dcd].17. And,

he was not an operator of the Disputed Parcel, becausasedcfarming the prior

year, and he dinot submit any paperwork averring to be an operator of the Land.
Id. T 23.

Maharaj, 427 F. Supp. 3d at 635. Similar to Mr. Zimmerman before them, Robe@George
Stevens allegedlynisrepresentedhemselves aswners or operators of the disputed land in a
contractsubmitted to the government in order to receive government fumestevised contract
continued to enroll the same 37.3 acres that Mr. Zimmerman enrolled prdgem, and it
obligated the government to pay $141.92 per adra. Compl. 1 1% Ex. C, ECF No. 13. Under
the revised contract, Robert and George Stevens received $5,294 arorudisirfparticipation

in the program.Seed. Viewing theallegations in the light most favorable Do. Maharaj as is

required at this stage of the proceedings, the Court firatselator has sufficiently allegeda
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false or fraudulent claimfor payment” knowingly presentealy, or “a false record ostatement
material to a false or fraudulent claim” kniogly made or usetly, George and Robert Stevens
within the statute of limitations periodsee31 U.S.C. § 3729(&))(A)—<B).

In addition totheJanuary 16, 2013 revision to the CRP Contract, Dr. Maharaj has alleged
generally that George and Robert Stevaresented false claims or used false records to obtain
fundswhen they resubmitted sworn applications and worksheets in 2013, 2014, and 2915, as
result of which they received payments from the governmoanhich they were not entitled. Am.
Compl. 1111, 30,31, 33, 50 & Ex. I; Redtors Opp’n 9. Althoughrelatordoes not identify the
dates of those alleged false statements or théfispgocuments that were submittatie Court
may, & inFadlalla, “plausibly infer. . . that [George and Robert Stevens] had to continue making
false claims to receive payment.202 F. Supp. 3d at 189Thus, Dr. Maharahasalleged
sufficientlythat George and Robert Stevemsd e false or fraudulent statements that weaterial
and “caused the government to pay out mon&eéid. at 186°

DefendantsRule 9(b)challenges to the amended complaint are unpersuabBefendants
arguethat allegations cannot beade“upon information and belief,” athe relator did in her
allegation that “[upon information and belief, Charles Howard Zimmerman and/or Defendants
submitted and/or reabmitted sworn applications, documents and/or worksheetsetoratt the
Dispute Property into CREP each and every year from 2001 through 2085Compl. 31.
Defs.” Opp’n 9. It is true that this Court has said thés not sufficient” for an FCA claim to

support “[m]ost of the allegations. . only on‘information and belief” United States ex rel.

5 The defendants do not convincingly challenge the sufficiency of the allegatithe scienter
and materiality elements of FCA violations. As discuksdove, relator has alleged that the
defendants knew or should haugown that the representation that they owalkedf the enrolled
land was falseand that the false statement caused the government to pay themmamay under
the contract than they were entitled to receive
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Moore v. Cardinal Financial Co.L.P, No. CCB12-1824, 2017 WL 1165952, &13 (D. Md.
Mar. 28, 2017). Buthere,Dr. Maharaj does not qualify most of her allegations as based only on
information and belief. Moreover, this Court has found that “[w]tiedear intent of Rule 9(b)
is to eliminate fraud actions in which all the faats learned through discoveryefthe complaint
is filed,”. .. ‘information and belief’ allegations [can] meet Ru(b)? where “[tlhese allegations
serve the role of ‘connect[ing] the dots’ between the many tessd on Relators’ personal
experience and the facts where they undadsbly lack access to necessary informatiogee
Fadlalla, 402 F. Supp. 3dt187 n.14(quotingHarrison, 176 F.3d at 78Jnited States ex rel.
Grant v. United Airlines In¢.912 F.3d 190, 199 (4th Cir. 2018)%uch is the case her&iven
the additonal, detailed factual allegations provided in the Amended Camplar. Maharaj has
alleged fraud witlsufficient specificity to survive defendants’ motioBee id.
Defendantsargumentthat, under Rule 9(b)the relator must differentiate tlaegations
against each defendaadso is unpersuasive. Defs.” Mem. 4; Defs.” Opp’n 8. Certainly, “when a
relator raises allegations of fraud against multgigendants, ‘the complaint must apprise each
defendant oflie specific nature of his or her participation in the fraudUtiited States ex rel.
Brooks v. Lockheed Martin Corp423 F. Supp. 2d 522, 526 (D. Md. 2006) (quotingre
Newbridge Networks Sec. Litigi67 F. Supp. 275, 282 (D.D.C.1998ifd in part,dismissed in
part, 237 F. App’x 802 (4th Cir. 20073ee alsiAdams v. NVR Homes, In&93 F.R.D. 243, 250
(D. Md. 2000) (“A complaint fails to meet the particularity requirementRuae 9(b) when a
plaintiff asserts merely conclusorgllegations of fraud against multiple defendants without
identifying each individual defendant’s participation in the allefyadd.”).
Here, the relator’s allegations are differentiatétre defendants made separate statements

or engaged in differencss but, where their statements are the same, suchthse mvised CRP
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Contract, there is no need to differentiate. These are not coryclalegations but rather
particular allegations that apply equally totwo defenddnistrue that relator, dimes, generally
alleges that the defendants, without differentiating which one, submittedneats or took actions
over a 15year period. Butrelator lays out a detailed timetihevents, including which defendant
became a participant in the CRP program and when, thest déferentiate the allegations as to
each defendanfTheallegations in the amended complaamé sufficient to put each defendant on
notice of his alleged conduct and statements. Accordingéy,failure to differentiate the
allegations against each defendemtot a basis for dismissal.

When the amended complaint is read in its entirety, @wedfactual allegations are
construed in the light most favorable to teltor the Court finds that Dr. Maharaj has sufficiently
alleged, and with particularity, that George and&boStevens “made false statements or engaged
in a fraudulent coursef conduct” and did so with actual knowledge or, at a minimum, reskle
disregard for the truthSee Fadlalla402 F. Supp. 3d at 18®r. Maharaj's factual allegations in
support of Counts | and Il are plkad with particularity and she has sufficiently statadctlaimin
Counts | and Il as to George and Robert Stevens. Accordingly, amendment wouldutde,be
and the relator should have the opportunity to ame®ekeFoman 371 U.S. at 182ACA Fin.
Guar. Corp, 917 F.3d at 27-18.

2. The Estate

The Court next addresses whether the amended caoingllages an FCA violation against
the Estate of Charles Zimmermahat is not timebarred. Defendans argue that the amended
complaint does not allegi#e presentment offalse claim orthe use or making of a false record

by the Estate after September 28, 20D2. Maharaj argues that she properly pled her FCA slaim
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against all defendants, including the Estate, when the allegationsvieamed through the
appropriate holistic, ‘new(s] story’ lens.SeeRelator's Opp’n 8-9 (citing Compl. {1 11, 31, 33).

In the amended complainDr. Maharaj allegeswo false claims orecordsthat were
submittedby the Estatéo the government as part of the CREP program, both of whactinae
barred The firstisa June 15, 2011 application to the U.S. Department of Agricdtbupalyments
dueto a deceased person, namely Charles Zimmeandrithe second anAugust 1, 201tevised
CRP Contracin which the Estatés listedas the participanth the CREP programAm. Compl.

1 26 (referencing Exhibit F, ECF No-@, the June 15, 2011 applicationg; { 49 (referencing
Exhibit L, ECF No. 112, the August 2, 2011 CRP contracBoth of thesedocuments were
submitted and signed by Robert Stevens, aeigersonal representative for the Esthteither

of them can form the basis for an FCA violatmgainst the Estate because they were submitted
before September 28, 2012.

Itis true, as diendants argue, that Dr. Maharaj hasidentified a specific falselaim or
falserecordpresentedr madeby the Estate after September 28, 20IRis defect might be fatal
to her motion to amend with respect to the Estate if the amended complanat dontain other
allegationsthat save it from dismissal at thearly stage in the proceedings. According to the
amended complaint, the Estate was enrolled as a participtire (DREP program until January
16, 2013, when Robert and George Stevens didxnihe revised CRP contract naming themselves
as participantsld. § 26-30.Theysubstituted themselves as participamtsausehe Estateas
of January 1, 2013, had conveyatlof its ownership interest in the enrolled property, including
the disputed land, tihem. Am. Compl. 1§ 28-29Thus, there was a period of tinadbeit brief,
within the limitations periog-from September 28, 2012 to Janua6y 2013—in which the Estate

wasnamed as thgarticipant on the CRP contract.
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During that threeanda-half-month period,Dr. Maharaj has not identifiedy datea
specific falseclaim presentedor false document submittethy the Estatdo the government
However, shénas allegedhat thedefendantsncluding the Estatésubmitted and/or rsubmitted
sworn applications, documents and/or worksheets ¢anma# the Dispute Property into the CREP
each and every year from 2001 through 201%d § 31. Dr. Maharajalso allege “upon
information and beliethatDefendants filed sworn certificates annually, beginingNovember
27, 2000representinghat Defendants ‘underst[oo]d that an inaccuratsfioation could result
in a payment reduction or loss of program benefitil™ 24. Beginning in 2011Robert Stevens
allegedlyfiled these certificates as the personal repreteataf the Estate Id. She alsdhas
alleged that the Estateceival fraudulently obtained paymerft®em the governmeniithin the
limitations period.Id. 11 26, 33.Indeed, the CRP Contraatth the Estate states that the Estate
will receive annual payments of $5,294. 1 49 (referencing Exhibit L, ECF No-1R, the August
2, 2011 CRP contract). Thus, even thoudatoe has not identified a false claim or recorg, b
name and date, that waigbmitted by the Estate after September 28, 2012, she has #fiagdwe
Estate was a participant in the program during the limitationedydhat the ongoing nature of
the 15year contractual relationship between the participant and the govermeogmted the
regular submission of documents to comply with, and continue enrolimetiteiprogramand
that pursuant to the contract, testatereceived annual payments

The amended complaint, when read as a whole and most favorablgtto, edlows the
inference thathe Estatsubmittedafalse claimor false recordo thegovernment after September
28, 2012 when it was a participant in the prograamd before Januard6, 2013, when itvas
removed as a participantFadalla, 402 F. Supp. 3d at 189Under theapplicable standard of

review, Dr. Mahara] hassufficiently alleged FCA violations against the Estate to withstand
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defendants’ motion for judgment on the pleadingeeUnited States ex rel. Wilson v. Kellogg
Brown & Root, Inc.525 F.3d 370, 378 (4th Cir. 2008)arrison v. Westinghouse Savannah River
Co.,176 F.3d 776, 788 (4th Cir. 199%er proposed amendments are not futile and her request
to amend is grantedSee ACA Fin. Guar. Corp. v. City of Buena Vista, VirgiSid7 F.3d 206,
217-18 (4th Cir. 2019.
B. Count

The defendants have moved for judgment on the pleadings as to Cowfi¢H allegesa
“reverse false claith A “reverse false claim” is alaim that defendants “knowingly made false
statements to avoid having to pay an amount owed to the Government, in violation of 31 U.S.C.
83729(a)(1)(G).” See Fadlalla402 F. Supp. 3dt179; Am. Compl. § 72. Subsecti{@), unlike
subsections (A) and (B), which impose liabilitgr fraudulently obtaining government funds,
“imposes liability on anyawho makes a false statemémiaterial to an obligation to pay or
transmit money or property to the Government, or knowingly conceals or knowingly an
improperly avoids or decreases an obligation to pay or transmit money or propehy to t
Government.” Fadlalla, 402 F. Supp. 3d at 190 (quoting 31 U.S.C3789(a)(1)(G).
Significantly, theobligationto pay the government must ke Specific duty outlined in a contract

or statute, nofclontingent obligatiof] . . . that will arise on} after the exercise of discretion by

6 To be sure, the majority of the allegediglse claimsand records were submittezefore
September 28, 2012 and are barred by the statute of limitations. To prove thadftidns
allegedin Counts | and llagainst each defendamélator must establish theach defendant,
including the Estat, presented a false claim or made or used aredsedwithin the limitations
period. See31 U.S.C. 8731(b);Cochise Consultancy, Inc. v. United States ex rel. Hunt U.S.
_,139S. Ct. 1507, 1510 (2019By allowing Dr. Maharaj to amend her complaint, the Court
makes no comment on whether she will be able to prove these alleged FCA viol@tierSourt
notes that, even if relator is successful on alhef remaining claims at trial, tremount of
government funds disbursed to the defendants for the six acres ofetidpatid oesnot appear to
be significant. The actual relief that Dr. Maharaj apparently sasks declaration that she owns
the disputed land. That issue, of course, cannot and witlendecided in this litigation.
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government actors.ld. at 191 (quotindJnited States ex reLlandisv. Tailwind Sports Corpl160
F. Supp. 3d 253, 26®.D.C. 2016).

Dr. Maharaj argues thdier “reverse false claim” count should survive a motion for
judgment on the pleadingsSheclaims that‘the CREP contract(s) at issue obligated Charles
Zimmerman and Defendants to pay repay the Government in the event of an erroneous
representation, scheme and/or deyisach that'Defendants have a contractual duty, requirement
and/or obligation to repay the governmenincipal, interest and liquidated damages for monies
purloined by fraud.”Relator’s Reply re Mot. to Am. 31, 3According torelator, this contractual
obligationgives rise t@ “reverse false claim” under the False Claims Act. Cbart disagrees.

In Fadlalla, the Courtconsidered whether the relator pledreverse false claith The
relatoralleged “without elaboration, that ‘false claims were made to avoid paying boatietJ.S.
penalties under [defendant’s] contracts with the GovernmeRatilalla, 402 F. Supp. 3d at 191.
The Court dismissed the claim because the reldtoled to plead anadbligation’ owed to the
Government,” as required by the statutbe Courtreasonedhat “the theory of liability rests on
the proposition that had the Government known of Defendants’ FCA violations, teedaets
would be required to reimburse the Government for monies disbursedtluadentract.ld. The
Court concluded that the Government’s ability to pursue reimbursement for overpayments or
fraudulently induced payments does not constitute an “obligafiamgerg§ 3729(a)(1)(G)] and
“[r] elators cannot properly allege a reverse false cthmbis premised on the same conduct as
[the] [r]elators claims under 31 U.S.C. 8¥29(a)(1)(A) and (a)(1)(B).Id. (quotingLandis 160
F. Supp. 3d at 269 The same is true here.

In support of her claim i€ount I1l,Dr. Maharajalleges

Defendants knowingly caused to be made or used false segofdlse statements
to conceal, avoid, or decrease an obligation to pay or transmit moneypertgr
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to the United States and knowingigncealed and improperly avoided or decreased
an obligation to pay or transmit money or property to the Government.

Am. Compl. 11 7272 seeRelator's Reply re Mot. to Am. 3B4. The false records or false
statementshat form the basis faCount |11 arethe same ones alleged in Counts | andRélator
does notplead an obligation owed to the government. Nor doesallege anavoidance of
payment obligations.As in Fadlalla, Dr. Maharaj has allegethat the same false statements
defendants made tbtain government funds also were made to avoid paying the government back
after obtaining those fund$-or the same reasons the “reverse false claimédaii Fadalla, it
fails here.See Fadlalla402 F. Supp. 3d at 190-91.

Countlllis dismissewvith prejudice because Dr. Mahasaughtthe opportunity to amend
in response to defendants’ identification of peredipleading deficiencies and still failed to state
a claim/ SeeBrantley v. Epic Games, IndNo. PWG19-594,--- F. Supp. 3d---, 2020 WL
2794016, at *12 (D. Md. May 29, 2020) (dismissing claims with prejudice where “Hiivgre
given an opportunity tamendand did so after Defendants previously raised these erties”);
see alscAdamsv. Sw. Va. RepJail Auth, 524 F. Appx 899, 900 (4th Cir. 2013) (“Where no
opportunity is given toamendthe complaint, thedismissal should generally be without

prejudice”).

’ Relator was on notice of the legal deficiency of Counaéllof February 27, 2020, whehe
defendantsiled theirreply in support of their motion for judgment on the pleadingsfeBdants
challenged Count llin thatfiling on the same grounds they asserted in their opposition to the
motion for leave to amendSeeDefs.’ Reply re Mot. for Judgment on Pleadings 19 (arguing that
relator's “claims in Count Il under 83729(a)(1)(G) fail’ because theybased “on the sz
conduct upon which she bases her claims under 83729(a)(1)(A) & (B),”Rethtors cannot
properly allege areverse false claim thatis premisati@same conduct as Relators’ claims under
31 U.S.C. 88 3729(a)(1)(A) and (a)(1)(B)” (quotikgdlalla, 402 F. Supp. 3d at 1p1Defs.’
Opp’n 6(same)
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C. Count IV

The proposed amended complaint includes the MFCA claim (Counthiat) Judge
Hollander dismissed. Dr. Maharaj states that seégléd Count IV out of concern for prejudice
or preclusion that might result if she did not,” and agrees that Coumged not be included “[ijn
light of Defendants’ agreement [in their oppimsi] that Dr. Maharaj's rights would not be
precluded or prejudiced by failing to-pead Count IV.” Relator's Reply re Mot. to Am. 34.
Therefore, the Court will strike Count IV from the amended comipl&eeMd. Code Ann., Gen.
Prov. 8§ 8104(a)(7) (equiring dismissal of MFCA claim when state dedirio intervene).

IV.  Concluson

Dr. Maharaj's motion for leave to file an amended complaint, NGF2, is granteds to
Counts | and Il againsil defendantso the extent it alleges violations of the FCA committed after
September 28, 2012Allegations of conduct that occurred before September 28, 2012 may be
considered, however, to provide context for alleged violations that occurezdledt date.The
motion for leave to amend denied as to Count l8nd denied insofar aslatorseeks taefile
Count IV. Defendants’ motion for judgment on the pleadings, ECF No. @&rised as t€ount
[l and otherwiseenied. Should the parties need additional time for discovery belgertirrent
August 17, 2020 deadline, they shall submit a joint proposed amended suipextdir to the
Court within two weeks.

A separate order will issue.

Date:Auqust 5, 2020 IS/
Deborah L. Boardman
United States Magistrate Judge
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