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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BURENA SMITH,
Plaintiff, Civil Action No.: GLR-18-3844
V.

MARK T. ESPER, SECRETARY,
U.S. DEPARTMENT OF THE ARMY,

Defendant.

MEMORANDUM OPINION

THIS MATTER is before the Court on Defendawark T. Esper, Secretary, U.S.
Department of the Arnig (the “Army”) Motion to Dismiss or for Summary Judgmént
(ECF No. 14).The Motion is ripe for disposition, and no hearing is necesSamslocal
Rule 105.6 (D.Md. 2018). For the reasons set forth below, the Court will grant in part and
deny in part Defendant’s Motion to Dismiss.

|. BACKGROUND?
A. Factual Background

Plaintiff Burena W. Smith is a Black, Africaamerican woman who has worked

for the federal government for ouviirty-five years. (Compl. T 9, ECF No. 1). At the time

of the events at issue in this case, Smith was an Information Technlog\Specialist

1 For reasons set forth below, the Court will construe the Motionrastian to
dismiss.

2 Unless otherwise noted, the Court takes the following facts f8wmith’s
Complaint and accepts them as tr&eeErickson v. Pardus, 551 U.S. 89, 94 (2007)
(citations omitted).
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in the Research, Development, and EnginegCiognmand (RDECOM”) at theAberdeen
Proving Ground“APG”), an Army facility in AberdeenMaryland, where she worked for
over thirteen years. (Id. 1 10).

Smith filed discriminationcomplaints in 2012 and 2013 with the ArmyEqual
Employment Opportunity (“EEO”) Office, prior to the internal complaint that underlies the
instant action. Ifl. § 16). In her April 2013 complaint, Smith named her sedewel
supervisor, Paul Brozovic, Supervisory General Enginees,the “Responsible
Management Officidlengaged in discriminating against h@d. § 19).

On January 14, 2013, Smith submitted a request to Colonel Kenneth Tarcza,
RDEQGOM Chief of Staff, for a temporary promotion to @310413 as the Information
Assurance Manager (“IAM”) or a management reassignment to-43EA34 position(id.

1 107).Smith isand was a G2210-12. (1d 10). The last IAM had departed RDECOM

in the fall of 2012, and Smith had assumed and been successfully performing his duties for
monthswhen she reached out to Tarcgh. Y 103-05). Over the following several
months, Smith provided several pieces of documentation supporting her réigliesst.
108-10) Over the course of this period, the Army posted two openings for International
Assurance Program Manager (“IAPM”) positions, but Smith was not selected to interview
or otherwise compete for these postings, both of which closed without filling the position.
(Id. 9 112-15).

Afterwards, Smith alleges that Brozovic was responsiblecif@nging theopen
position from an IAM/IAPM position into an Information Technology Specialist position,

for which Smiths white coworker, Bill Craft, was qualifiedld. {1 116).In March 2014,
2



Brozovic selected Craft for the position and Crafselection was approved byale
Ormond, then RDECONRDirector. (1d.1117; see Defs Mot. Dismisg“Def.’ s Mot.”] Ex.
9 [*AJ Decision”] at 7 ECF No. 1410).

Also in March 2014 Smith’s thirdlevel supervisor, Pamela Kartachak, Director,
learned of the existence of Smith’s EEO complaint against Brozovic. (CH&p). Later
thatmonth, Smiths direct supervisor, Mark Flaherty, Supervisor IT Specialist, proposed
subjecting Smith to a orday suspension for working past her duty ho(ids.| 20). The
deciding official on thesuspension—who eventually approvee disciplinary action-
was Kartachak._(I1df 21).

In May 2014, Kartachalattempted to meet with Smith regarding the -dag
suspension, but Smith, who is a member of the National Federation of Federal Employees
(“NFFE’) Local 178 (the Union”), advised Kartachak of her desire to have a Union
representative present for the disciplinary meefilg.f117, 22-25). Over the following
weeks, Kartachak repeatedly tried to meet with Smith or otherwise force her to accept a
disciplinary letter without the presence of a Union representdtovef{ 28-37). During
one such encounter on May 21, 2014, Smith alleges that after Kartachak surreptitiously
handed her the disciplinary lettehidden in a manila foldershe set the document back
in Kartachaks folded armg(ld. 11 29-3% Coworkers who overheard the Mayiatident
recalled Kartahak being verbally abusive toward Smitbportedthat they did not find
Kartachaks depiction of events credible, and posited that Kartachak was mistreating Smith
because Smith is a Black womaldl. 1 41+47).Weeks laterin a meeting with Smith and

a Union representativan June 19, 2014, Kartachak proposed that Smith be suspended for
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ten days, purportedly for “push[ing]’ the disciplinary letter “into [her] che$d.” 119 48—
54).

Following this incident, Smith attended Certified Advanced Security Practitioner
(“CASP?”) training from August 58, 2014, onsite at APGId. 1 58). After being released
early during the first day of training, Smith looked for a place to complete the “homework”
she had been assigned and, finding no place to do so at her workplace, went home to
complete the assignmenttd. 1 59-63). That day and again later thaeek coworkers
and supervisors looked f@&mithand sought to assign her work, but were unable to find or
get in contact with her(ld. il 64-68).Smith alleges that, as her supervisors know, she did
not have a government cell phone to receive calls or emails while she attended the training
and therefore was not aware that her colleagues were looking foidh&f/87, 94. Once
she learned of the tasks she had been assigned, however, she timely complet@d. them.
1 74). Nevertheless, the incideried to a meeting with Smith, Flaherty, Brozovic, and a
Union representativavherein they demanded that Smith account for her time during the
training and asserted that she had “charged the government time for which she was
unaccounted.” (1df 77—-86).

Smith alleges that this behavior was characteristic of Brozovic, who repeatedly
“would ask [Smith] to show proadf work which was not for routine supervisory purposes,
but in a manner implicating that [Smith] was being untruthful or dishong@dt.Y 99).
Smithnoted that Brozovic “would nahake the same type of challenging requests of other
employees,” specifically citingnewhite andanotherAsian coworkeias examplegld. 1

100-01).Smith further alleges that a witness to ha@streatmentstated that Brozovic
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targeted Smith because she “is an African-American woman who is outspoken and speaks
up forherself.” (1d.1102).According to Smith, this witness commented, “I also think Paul
Brozovic is racist. . . . | think their problem with [Smith] is the color of her skin.” (1d.).

Smith furtheralleges, without specifying the dates of this mistreatment, that she was
ostracized, given no support, interrupted, marginalized, bullied, disrespected, excluded
from meetings, and surveilled by Flaherty, Brozovic, and KartaghKf 149-55, 161
62). She further alleges that multiple coworkers have told her that Flaherty, Brozovic, and
Kartachak would warn coworkers not to interact with her and would malign, defame, and
besmirch her(ld. 1 156-59)One witness referred to the sharing of such inforomati
about Smith as the “Burena Brief.” (I1157).

Smith also identifiesan email in which Flaherty used language suggesting
discriminatory animus toward AfricaAmerican employees. Specifically, Flaherty
received an emafrom another RDECOM employee named Karen Belcastro containing
the statement, “that’s a tactic they use!! Play dumb!” (Id. 1 140). Flaherty responded, “not
sure they play.(ld.). He then brought up Smith, writing, “[Smith] pulled the card on [Dr.
Nathan Buchheit] this week.” (Id.). Smith averred in her Complaint that “they” referred to
African-Americans in this exchangdd(). Although Smith does not say so expressly, the
implication is that the “card” in this exchange refers to the “race card,” further suggesting
that “they” referred to AfricasAmericans, and that Flaherty was suggesting that African
American employees at RDECOM were not just “play[ing] dumb,” but were actually less

intelligent than their non-African-American counterparts.



On August 3, 2014, Smith filed the EEO complaint forming the basis for this
action. (1d.1 56). Just four days lateColonel Kenneth Tarcza, RDECOM Chief of Staff,
approveKartachaks proposeden-day suspension. (Id.).

B. Procedural Background

On June 26, 20146 mith madenitial contact with an EEO counseldbef.’'s Mot.
Ex. 1[*EEO Counselors Report’lat 1, ECF No. 14€). The Army emailed Smith a Notice
of Right to File a Formal Complainf Discrimination on July 30, 2014Def. s Mot. at 3-
4; see alsdef.’s Mot. Ex. 2 [‘Right to File Notice”], ECF No. 13. Smith received the
Right to File Noticeby certified mail on August 16, 2014. (RR.Oppn to Def's Mot.
Dismiss [“Pl.’s Opp’n”] at 3, ECF No. 31).

On August 3, 2014 fifteendays after receiving the Right to File Notice via certified
mail, Smith filed the EEO complaint forming the basis for this action. (Compl. The).
Army EEO Office initially determined that SmithComplant was untimely. (D&f. Mot.

Ex. 7 [“Sept. 17, 2014 Dismissal’] a2, ECF No. 148). Two weeks later, however, the
Army reversed course and stated that Smith “received the Notice of Right to File a Formal
Complaint of Discrimination on August 16, 2014.” (DsfMot. Ex. 8 [“Oct. 6, Q14
Revocation”] at 1, ECF No. 19). On August 16, 2017, an Equal Employment Opportunity
Commission (“EEOC”) Administrative Judge determined that Smith had failed to establish
that her treatment constituted unlawful discrimination. (AJ Decision at 14). Smith timely
appealed and the EEOC Office of Federal Operations (“OFQ”) affirmed the decision on

September 14, 2018. (Def.’s Mot. Ex. 10 [“OFO Decision”] at 5, ECF No. 14-11).



On December 13, 2018mith proceeding pro se, filed a Complaintthis Court
againstMark T. Esper, Secretary, U.S. Department of the A(BZF No. 1). Thehree-
count Complaint alleges: race, sex, and color discrimination in violation of Title VIl of the
Civil Rights Act of 1964 (“Title VII”) (Count I); hostile work environment in violation of
Title VII (Count Il); and retaliation in violation of Title VI{Count I11). (Compl.f1164—
79). Smith seeks compensat@yd punitive damages, a retroactive promotion with back
pay, front paypre-and posjudgment interest, attorneéyfeesand costs, and “negative tax
consequences.” (Id. at 20).

On November 27, 201%he Army filed a Motion to Dismiss. (ECF Nb4). Smith
filed an Oppositionon August 7, 2020. (ECF No. 31). The Army filed a Reply on
September 24, 2020. (ECF No. 36).

I1.  STANDARD OF REVIEW
A. Conversion

The Army styles itsMotion asa Motion to Dismiss or for Summary JudgmeAt

motion styled in this manner implicates the Caurdiscretion under Rule 12(d$ee

Kensington Volunteer Fire Dé&p Inc. v. Montgomery Cty.788 F.Supp.2d 431, 4387

(D.Md. 2011),aff'd, 684 F.3d 462 (4th Cir. 2012). This Rule provides that when “matters
outside the pleadings are presented to and not excluded by the court, the [Rule 12(b)(6)]
motion must be treated as one for summary judgment under Rule 56.” Fed.R.Civ.P. 12(d)
The Court “has ‘complete discretion to determine whether or not to accept the submission
of any material beyond the pleadings that is offered in conjunction with a Rule 12(b)(6)

motion and rely on it, thereby converting the motion, or to reject it or simply nsidesn
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it.”” Wells-Bey v. Kopp, No. ELH12-2319, 2013 WL 1700927, at *5 (D.Md. Apr. 16,

2013) (quoting 5C Wright & MillerEederal Practice & Procedugel366, at 159 (3d ed.

2004, 2012 Supp.)).
The United States Court of Appeals for the Fourth Circuit dréisulated two
requirements for proper conversion of a Rule 12(b)(6) motion to a Rule 56 motion: notice

and a reasonable opportunity for discov&geGreater Balt. Ctr. for Pregnancy Concerns,

Inc. v. Mayor of Balt., 721 F.3d 264, 281 (4th Cir. 2008hen the movant expressly

captions its motion “in the alternative” as one for summary judgment and submits matters
outside the pleadings for the cdartonsideration, the parties are deemed to be on notice

that conversion under Rule 12(d) may oc8aeMoret v. Harvey, 381 F.Supp.2d 458, 464

(D.Md. 2005) The Court “does not have an obligation to notify parties of the obvVious.

Laughlin v. Metro. Wash. Airports Auth., 149 F.3d 253, 261 (4th Cir. 1998).

Ordinarily, summary judgment is inappropriate when “the parties have not had an

opportunity for reasonable discoverg.l. du Pont de Nemours & Co. v. Kolon Indus.,

Inc., 637 F.3d 435, 448 (4th Cir. 201Net, “the party opposing summary judgment
‘cannot complain that summary judgment was granted without discovery unless that party
had made an attempt to oppose the motion on the grounds that more time was needed for

discovery.” Harrods Ltd. v. Sixty Internet Domain Nam&§2 F.3d 214, 244 (4th Cir.

2002) (quoting_Evans v. Techs. Applications & Serv.,@0. F.3d 954, 961 (4th Cir.

1996)).To raise sufficiently the issue that more discovery is needed, thmmooant must
typically file an affidavit or declaration under Rule 56(d), explaining the “specified

reasons” why “it cannot present facts essentigusbify its oppositior. Fed.R.Civ.P.
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56(d).A Rule 56(d) affidavit is inadequate if it simply demands “discovery for the sake of

discovery! Hamilton v. Mayor of Balt., 807 F.Supp.2d 331, 342 (D.Md. 2011) (citation

omitted). A Rule 56(d) request for discovery is properly denied when “the additional
evidence sought for discovery would not have by itself created a genuine issue of material

fact sufficient to defeat summary judgménngle ex rel. Estate of Ingle v. Yelton, 439

F.3d 191, 195 (4th Cir. 200§yuotingStrag v. Bd. of Trs., Craven Cmty. Cob5 F.3d

943, 953 (4th Cir. 1995)).

Smith argueshat it would be premature to construe the Asriyiotion as one for
summary judgment becausge has not had a reasonable opportunityliecovery. (P1$
Opp’nat 13).In addition, counsel for Smith has submitted an affidavit, in accordance with
Rule 56(d), setting forth several detailed categories of discovery that could establish a
genuine issue of material fact this dispute. (Pk Opp’n Ex. A[*Farr Aff.”], ECF No.

31-1). The Court is satisfied that the evidence sought by Smith could establish a genuine
disputeof material fact sufficient to defeat summary judgment. Accordingly, the Court will
construe the Army’s Motion as a motion to dismiss.

Although the Court will construe the ArrisyMotion as anotion to dismiss, the
Court “may consider. . documentattached to the motion thsmiss, if they

are integrato the complaint and their authenticity is not disputed.” Sposato v. First

Mariner Bank, No. CCBL2-1569, 2013 WL 1308582, at *2 (D.Md. Mar. 28, 2013);

seeCACI Int'l v. St. Paul Fire & Marine Ins. Co., 566 F.3d 150, 154 (4th Cir. 2009). Courts

in Maryland and throughout the region have routinely determined that EEO documents like

the ones attached to the ArmmyMotion—and to Smiths Response-are integral
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documents in employment discrimination actioBse, e.g.Britt v. Brennan, No. RDB

19-0401, 2020 WL 1701711, at *2 (D.Md. Apr. 8, 2020); Battle v. Burwell, No. PI¥G

2250, 2016 WL 4993294, at *9 n.8 (D.Md. Sept. 19, 2016); Mustafa v. lancu, 313

F.Supp.3d 684, 687 (E.D.Va. 2018); Leftwich v. Gallaudet Univ., 878 F.Supp.2d 81, 90

n.2 (D.D.C. 2012); Lee v. Esper, No.-3806-TLWKFM, 2019 WL 7403969, at *3

(D.S.C. Aug. 13, 2019)eport and recommendation adopt2d20 WL 32526 (D.S.C. Jan.

2, 2020).As suchthe Court willconsiderthe EEO documents attached to the Motion to
Dimiss andSmith’s Response as integral documents. As Smith correctly notes, however,
“federal employees [have] the same right [of action] as private sector empleggss

and a federaémployee is entitled to a “trial de novo” on her discrimination claims where

the OFO rejectber allegations of discriminatio€handler v. Roudebush, 425 U.S. 840,

844-45 (1976). Accordingly, the Court will disregard atigputed firings of fact or law
set forth in the decisions attached to the Asyotion as Exhibits 9 and 10 (ECF Nos.
14-10, 14-11).
B. Rule 12(b)(6) Standard
The purpose of a Rule 12(b)(6) motion is to “t¢ske sufficiency of a complaint,”
not to “resolve contests surrounding the facts, the merits of a claim, or the applicability of

defenses.King v. Rubenstein, 825 F.3d 206, 214 (4th Cir. 2016) (quoting Edwards v. City

of Goldsboro, 178 F.3d 231, 243 (4th Cir. 1999)). A complaint fails to state a claim if it
does not contain “a short and plain statement of the claim showing that the pleader is
entitled to relief,” Fed.R.Civ.P. 8(a)(2), or does not “state a claim to relief that is plausible

on its face,”_Ashcroft v. Igbalb56 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v.
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Twombly, 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegdd.”(citing Twombly, 550 U.S. at 556).
“Threadbare recitals of the elements of a cause of action, supported by mere conclusory
statements, do not sufficdd. (citing Twombly,550 U.S. at 555). Though the plaintiff is

not required to forecast evidence to prove the elements of the claim, the complaint must

allege sufficient facts to establish each element. Goss v. Bank of Am, 9N7AF.Supp.2d

445, 449 (D.Md. 2013) (quoting Walters v. McMahe@4 F.3d 435, 439 (4th Cir. 2012)),

aff'd, 546 F.Appx 165 (4th Cir. 2013).
In considering a Rule 12(b)(6) motion, a court must examine the complaint as a
whole, consider the factual allegations in the complaint as true, and construe the factual

allegations in the light most favorable to the plaintiff. Albright v. Oliver, 510 P68, 268

(1994);Lambeth v. Bd. of Comns of Davidson Cty., 407 F.3d 266, 268 (4th Cir. 2005)

(citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)). But the court need not accept

unsupported or conclusory factual allegations devoid of any reference to actual events,

United Black Firefighters v. Hirst, 604 F.2d 844, 847 (4th Cir. 1979), or legal conclusions

couched as factual allegations, Igbal, 556 U.S. at 678.
Pro se pleadings are liberally construed and held to a less stringent standard than

pleadings dafted by lawyers.Erickson v. Pardus, 551 U.S. 89, 94 (2007) (qudistglle

v. Gamble, 429 U.S. 97, 106 (1976)). Pro se complaints are entitled to special care to

3 Although Smith is currently represented by counsel, she did not have counsel at
the time she filed her Complaint.
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determine whether any possible set of facts would entitle the plaintiff to relief. Hughes v.
Rowe 449 U.S. 5, 910 (1980). But even a pro se complaint must be dismissed if it does

not allege “a plausible claim for relief.” Forquer v. Schlee, No. RI2ZB®69, 2012 WL

6087491, at *3 (D.Md. Dec. 4, 2012) (citation and internal quotation marks omitted).
[11.  ANALYSIS
A.  Timeliness
Prior to instituting a judicial action alleging employment discrimination under Title
VIl or the ADEA, a federal employee is required to exhaust all available administrative

remedies42 U.S.C. § 200046(c);Brown v. Gen. Servs. Admi25 U.S. 820, 832

(1976). First, the employee must file a charge of discrimination with the dgelBEYD
office within forty-five days of the alleged act of discrimination. 29 C.F.R. §
1614.105(a)(1). A complaindstfailure to contact an EEO Counselor within the ot
days prescribed “is tantamount to failure to timely exhaust all administrative reshedie
and “ordinarily results in dismissal of a complaint of discriminati@idunt v.

Thompson400 F.Supp.2d 838, 841 (D.M&004) (citingJakubiak v. Perryl01 F.3d 23,

26-27 (4th Cir. 1996)).

If an informal resolution is not reached through counseling with an EEO Counselor,
the agency must issue a written Notice of Right to File a Formal Complaint advising the
complainant of her responsibility to file a formal complaint within fifteen days of receipt
of the notice. 29 C.F.R. 8§ 1614.105(sge als@9 C.F.R. 8 1614.106(b) (2013) (requiring
a federal employee to file a formal complaint within fifteen days of receiving notice of a

right to do so). Failure to comply with the fifteday time limit set by 29 C.F.R. §
12



1614.106(b) similarly bars an action in federal cdbeeBlount v. Shalala32 F.Supp.2d

339, 341 (D.Md.1999) (dismissing Title VII claims on timeliness grounds for the
plaintiff’ s failure to file a formal administrative complaint within fifteen days of being
noticed of her right to do so), affd99 F.3d 1326 (4th Cid.999).

The Army argues that Smithiled to exhaust her administrative remedies because
she failed to file her formal administrative complaint within fifteen days of the Army
emailing her the Right to File NoticgDef.’s Mot. at 1313). The Army states in its Motion
and provides supporting documentation substantiating that it emailed Smith a Notice of
Right to File a Formal Complaint of Discrimination on July 30, 2014, and that it received
a read receipt from Smith on that date reflecting that she received the email. (Def.’s Mot.
at 34; Def.’s Mot. Ex. 2 [*Right to File Notice”], ECF No. 1% Def.’s Mot. Ex. 3 ['RTF
Cover Email”], ECF No. 141; Def.’s Mot Ex. 4 [‘Read Receipt”], ECF No. 1%). The
documents reflect that just fourteen seconds elapsed between the EEO Specialist emailing
Smith the Right to File Notice, which came in the form of an attachment, and Smith
purportedly opening the fileSeeRead Receipt).

Smith asserts that sheceivel the Right to File Notice via certified mail on August

16, 2014 and her formal complaint was therefore timely. (Pl.’'s Opp’'n 8:31)% Smith’s

4 The Army argues in its Reply that “Plaintiff never asserts, likely because she
cannot do so truthfully, that she did not receive the Notice on July 30, 2014.” (Def.’s
Reply Supp. Mot. Dismiss [‘Def.’s Reply”] at 3, ECF No. 36). There is sufficient
ambhguity on this pointhat, construing the factual allegations in the light most favorable
to Smith, the Court will not grant the Arnsyhotion to dismiss on this basRegadless,
asset forth belowthe Army waived its timeliness argument during the administrative
proceedings on this matter.
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contention is supported by the unusually short period of time between the sending and
receiving ofthe email containing the Right to File Notice, as reflected by the Read Receipt.
The Court is persuaded that based on the pleadings and the enclosed EEO datwameents,

Is sufficient uncertainty around this isstiratit cannot say as a matter of law that Smith
received the Right to File Notice on July 30, 2014, and therefore that’ Srfotimal
complaint was untimely.

Even if the Court were to determine that Snstbomplaint was untimely, it would
decline to dismiss the claim on this basis because the Army waived its timeliness defense
during the administrative proceedings on this maftére Army is correct that the
acceptance and investigation of an EEO complaint does not by itself result in a waiver of
the timeliness defens8eeBlount, 32 F.Supp.2a@t 341(“It is well settled that federal
agency does not waive its right to object to untimely filings merely by accepting a
complaint for investigation.”). However, although there is not yet binding Fourth Circuit
precedent on this issuthis Court has held that where “the administrative law judge and
the OFO reached the merits of Plaingffnonselection claim without addressing

timeliness, the Agency has waived this def@hseFletcher v. CarterNo. PX 153897,

2017 WL 876485, at6—7 (D.Md. Mar. 6, 2017)aff'd as modified 741 F.Appx 175 (4th

Cir. 2018) see als@Ester v. Principi, 250 F.3d 1068, 1672 (7th Cir. 2001 “[W]hen

anagency decides the merits of a complaint, without addressing the question of timeliness,
it has waived a timeliness defense in a subsequent laisuit.
The Court is persuaded by these decisions and finds that because the Army did not

address timeliness in deciding the merits of Smitomplaint (seeAJ Decision, OFO
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Decision), it cannot now raise the argument as a defense to this lakesaitdingly, we
decline to dismgs Smiths complaint onthe grounds that she failed to exhaust
administrative remedies.
B. Disparate Treatment Discrimination (Count I)

Title VII of the Civil Rights Act of 1964, as amende® U.S.C. § 2000et seq.
(“Title VII"), “prohibits employers fromdiscriminatingon the basis aface, color,
religion, sex, or national origin, oetaliatingagainst their employees for opposing or

seeking relief from suctiscrimination.”Green v. Brennan, 136 S.Ct. 1769, 1478

(2016); sedsentry v. E. W. Partners Club Mgmt. Co. Inc., 816 F.3d 228, 233 (#th C

2016); Boyertiberto v. Fontainbleu Corp., 786 F.3d 264, 298 (4th Cir. 2015) (en banc).

“The elements of a prima facie case of discrimination under Title VI{Brenembership
in a protected class; (2) satisfactory job performance; (3) adverse employment action; and
(4) different treatment from similarly situated employees outside the protected class.”

Coleman v. M. Court of Appeals, 626 F.3d 187, 190 (4th Cir. 20&a@fjd, 566 U.S. 30

(2012).

Smith alleges that she is a Black, Afriedmerican woman and was discriminated
against on the basis of her race, color, and sex. The Army does not appear to dispute that
Smith was a member of a protected class or that her job performance was satisfactory.
(Compl. 11 9, 105seegenerally Defs Mot.). The Army has argued that many of the
discriminatory acts Smith alleges do not rise to the level of an adverse employment action
under Title VII, and that she has not properly identified a similarly situategparator

outside of her protected class. The Court addresses these arguments in turn.
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In order to prevail under Title VII, “the existence of some adverse employment

action is required.James v. BogZAllen & Hamilton, Inc., 368 F.3d 371, 375 (4th Cir.

2004).An “adverse employment action” is one that “constitutes a significant change in
employment status, such as hiring, firing, failing to promote, reassignment with
significantly different responsibilities, or a decision causing a significant change in

benefits.”"Hoyle v. Freightliner, LLC, 650 F.3d 321, 337 (4th Cir. 20Xfuoting

Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 761 (1998)).

Smith has alleged at least two adverse employment actions in this matter: -her two
week suspension and the Arisifailure to promote her into an IAM/IAPM rol&eePaker

v. Secy U.S. Dept of Veterans Af$., 676 FApp’x 101, 106 (3d Cir. 2017qfinding that a

two-week suspension constitutasadverse actiom Title VII discrimination casg Bryant

v. Aiken Regl Med. Ctrs. Inc.333 F.3d 536, 544 (4th Cir. 2003) (stating that “[i]t has

long been clear that failure to promote an employee constitutes an adverse employment
action for the purposes” of Titléll). Thus, the Court concludes that Smith has satisfied
her burden on this prong for the purposes of surviving a motion to dismiss.

The Army next argues that Smith has not adequately alleged a claim of
discrimination because the only allegations in her Compdaimtringthat her race, color,
or sex were the reason for the disparate treatment she experienced weteogitdhesory”
or speculativetatements from witnesses. (DsfMot. at 1516).As an initial matter, the
Court notes the pro seature of the Complaint and its obligation to construe pleadings
drafted bypro seplaintiffs liberally. SeeErickson 551 U.Sat 94 Smith has made several

references in the Complaint that at least imply an allegation that the mistreatment she
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described in the preceding passages occurred because of her race, color, sex.,(See, e.g.

Compl. 1 102 [following several paragraphs alleging Bratzovic mistreatedmith, an
allegation that a witness described Brozovic as a raigsf];47 [following description of
events leading up to Smighsuspension, an allegation that a witness believes Kartachak
mistreaéd Smith because she was a Black womah]q 140 [following description of
negative feedback from Flaherty in response to Smimave request, a reference to a
racially insensitive email from Flaherty]). The Court therefore does not agree with the
Army that Smiths statements are the sort of unsupportezboclusory factual allegations

that fail to state a claim under Rule 12(b)®geUnited Black Firefighters604 F.2dat

847.

Smith does not, however, identify similarly situated coworkers outside of her
protected class to whom this Court can compare her experlartbe case of her failure
to promote, Smith alleges that she was not selected for two openings for which she was
qualified in 2013—well outside the limitations period for this actieqand that the Army
then changed the nature of thasition so that it conformed to the qualifications of Cratft,
a white male, to whom it then awarded the promotion. (Compl. LI0.3Howeverthe
Court notes that Craft received his promotion in March 2014, meaning that all of the
decisiors underlying that promotion necessarily occurred morefthranrfive days before
Smithmade initial contact with an EEO counselor on June 26,.Z01.4 105; AJ Decision
at 7). Smith has not identified any subsequent promotional decision she was denied due to
her race, sex, or color, much lessysimilarly situated coworker outside of her protected

class who receivesuch promotionSimilarly, with respect to Smitk suspension, she has
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not identified any similarly situated coworkers outside of her protected class who were
either not disciplined or received less discipline in circumstances analogous to those
leading up to Smith’s suspension.

An employment discrimination plaintiff is not required “to plead facts establishing

a prima facie case of discrimination to survive a motion to dishidsClearyEvans v.

Md. Dep'’t of Transp., State Highway Admin., 780 F.3d 582, 585, 2015 WL 1088931 (4th

Cir. 2015) (citing_Swierkiewicz v. Sorema N. A., 534 U.S. 506, 585 (20828 also

Bryant 333 F.3cat 545 (“[Plaintiff] is not required as a matter of law to point to a similarly
situated white comparator in order to succeed on a race discrimination claim.”). However
the “[flactual allegations must be enough to raise a right to relief above the speculative
level.” Coleman626 F.3dat 190 (quoting Twombly550 U.S. at 555Here, the Court is
left with no option but to speculate as to what evideBodth intends to rely on to
demonstrate that the adveesaploymengctions at issue in this casere discriminatory
Accordingly,the Court will dismiss Smitls claims of disparate treatment discrimination
on the basis of race, sex, and color.
C. Hostile Work Environment (Count I1)

“A hostile work environment claim is composed of a series of separate acts that

collectively constitute on&unlawful employment practicé. Nat'l R.R. Passenger Corp.

v. Morgan, 536 U.S. 101, 117 (200%) determining whether a plaintiéf hostile work
ervironment claimcan survive a motion to dismjssourtslook to “all thecircumstances,
which] mayinclude the frequency of the discriminatory conduct; its severity; whether it is

physically threatening or humiliating, or a mere offensive utterance; and whether it
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unreasonably interferes with an emploge®ork performance... [N]o single factor is

required.” Harris v. Forklift Sys., Inc., 510 U.S. 17, 23 (1993).

To state anostile work environmerdlaim, a plaintiff must plead that there is “(1)
unwelmme conduct; (2) that is based on the plaimtiff. . race[, sex, or color]; (3) which
Is sufficiently severe or pervasive to alter the plairgtifonditions of employment and to
create an abusive work environment; and (4) which is imputable to the employer.” Boyer-

Liberto, 786 F.3d at 277 (quoting Okoli v. City of Bak48 F.3d 216, 220 (4th Cir. 2011)).

The Court“can consider actions that contributed to the hostile work environment but
occurred prior to [the bounds of the statute of limitations], under the continuing violation

doctrine” U.S. Equal EmpOpportunity Comrim v. Phase 2 Irsz Inc, 310 FSupp.3d 550,

574 (D.Md. 2018).

The Army argues that Smith “does not state a hostile work claim because she never
plausibly connects hesuspension and ngeromotion to Defendatd animus based on
race, gender, or color.” (D&.Mot. at 18). But in limiting its analysis of what may have
comprised Smitts hostile work environment to just those actions that, standing alone,
constitute adverse employment actions, the Army far too narrowly construes the law
regarding hostile work environment clainRather,acts that give rise to a hostile work
environment claim are not limited to actions that themselves constitute actionable adverse
employment actions.

The Army also points to two casesntaining facisets it views amstructivefor the

instant caseSeeThorn v. Sebelius, 766 F.Supp.2d 585 (D.Md. 204&ff)d, 465 F.Appk

274 (4th Cir. 2012)Nurriddin v. Bolden, 674 F.Supp.2d 64 (D.D.C. 200&)ese cases
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both of which found thathe plaintiff had failed to establish a hostile work environment,
are distinguishabl&om the case at barhorninvolved a series of allegations of discrete
misconductincluding not being assigned to particular projects, being stripped of certain
job duties, reprimands and threats of disciplinary action, and one instance where a
supervisor told a contractor not to work with the plaintiff. 766 F.SupatZ&DG-01. In
Nurriddin, theplaintiff alleged that in addition to denying him promotions, over the course
of four years his management had “passed him over for performance awards, lowered his
performance evaluations, unfairly reprimanded and criticized him, made disparaging
remarks about his EEO complaints, closely scrutinized his work, refused him a window
cubicle, removedomeof his duties, and denied his requests to travel or otherwise failed
to provide support for his work with staffing and funding74 F.Supp.2at 93-94.

Smith’s allegations are distinct in that they combine some of the worst elements of

mistreatment fronThorn and_Nurriddirwith some additional egregious conduict this

case Smith has alleged a long list systemicmistreatment thatiberally construing the

Complaintas set forth above, she tied to her race, sex, and/or>cbihis Court cannot say

> Smith’s allegations of mistreatment include that the Army andshpervisors:
passed her over for promotions in 2013 and 20C4mpl. 1 10317); suspended her
without adequate justification, first for one day and then for ten, daysT 26-54);
harassed her for being unreachable in a situation where they knew or should have known
she would be unreachable and was doing government work{(&8-87, 94); demanded
Smith show proof of work while not requesting the same of her white and Asian colleagues,
in a manner that suggested Smith was dishonest or untrustw@dhy{ 99-102);
ostracized, did not support, interrupted, marginalized, bullied, and disrespected Smith,
excluded her from meetings, and surveilled, Itiek: 11 14955, 16162); systematically
warned her coworkers not to interact with her and otherwise maligng@dch&fl 156-59);
and accused her of playing the “[race] cafdd. T 140).
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at this stage of the litigation that the conduct alleged by Smith was not sufficiently severe
or pervasive to alter thker conditions of employment and to create an abusive work
environment Moreover, because substantially all of Snsthallegations involve
misconduct by her supervisors, the hostile work environmeg be imputed to her

employer.SeeStrothers v. City of Laurel, B, 895 F.3d 317, 3333 (4th Cir. 2018)

Accordingly, the Court will deny the Armig Motion to Dismiss Smitls hostile wok
environment discrimination claim.
D. Retaliation (Count 111)

To state a claim for retaliation under Title VII, a plaintiff must alleg that she
engaged in a protected activity, as well as (2) that her employer took an adverse
employment action against her, and (3) that there was a causal link between the two

events.” Boyer-Libertp786 F.3cht281. An adverse employment action is a discriminatory

act that'adversely affects the terms, conditions, or benefits of the plasndifitployment.”
James 368 F.3dat 375. In retaliation case$a plaintiff must show that a reasonable
employee would have found the challenged action materially adverse, which in this context
means it well might have dissuaded a reasonable worker from making or supporting a

charge of discrimination.Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68

(2006).Thus, the burden of establishing adverse action in a retaliation claismlower
than thabof discrimination SeeWhite, 548 U.S. at 6467 (“[T]he antiretaliation provision,
unlike thesubstantive [discrimination] provision, is not limited to discriminatory actions

that affect theerms and conditions @mployment. . . The scope of the antiretaliation
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provision extends beyondorkplacerelated or employmentlated retaliatory acts and
harm.”).

Smith’s claim for retaliation is straightforward. She engaged in archetypal protected
activity when she filed her EEO complaints in 2012, 2013, and ZGbnpl. 1 16, 56)
She suffered an adverse action when the Army suspended her for two Sesskiéen v.
Rumsfeld 273 F.Supp.2d 695, 7686 (D.Md. 2003) (finding that a ten—

day unpaid suspensiovas anadverse actionParkinson v. Anne Arundel Med. Citr.,

Inc.,214 F.Supp.2d 511, 518 (D.M2I002) (noting thabneday, unpaid suspension could
gualify as an adverse employment actiofus, Smitmeed only plausibly allege a causal
connection between the two.

“[T] emporal proximity between an employeeknowledge of protected activity and
an adverse employment action suffices to establish a prima facie case of causation where

the temporal proximity isvery clos€.” Jenkins v. Gaylord EntinCo., 840 F.Supp.2d 873,

881 (D.Md. 2012jquotingClark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 273 (2001)).

The Armyargues that the temporal proximity is insufficient here because Smith filed the
relevant EEO complaint in April 2013 and was not suspended until more than a year later.
(Def.’s Mot. at 21). However, Smith alleged that Kartachak, the individual who
recommended the tetay suspension in May 2014, learned of Seitomplaint against
Brozovicin March 2014, just two months earlier. This Court has repeatedhd that
temporal gapsof two months between protected activity and adverse action were
sufficiently short to state a facially plausible claim of causation for the purposes of a

retaliation claim.See, e.qg.Clarke v. DynCorp Intern. LLC, 962 F.Supp.2d 781, 790
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(D.Md. 2013)Kline v. Certainteed Cor@205 F.Supp.2d 468, 4445 (D.Md. 2002) Cox

v. U.S. Postal Serv. Fed. Credit Unidtvo. GJH14-3702, 2015 WL 3795926, at *4 (D.Md.

June 17, 2015Ford v. Berry Plastics Corp., CIV.A. RBB-0977, 2013 WL 5442355,

at *10 (D.Md. Sept. 27, 2013Barnes v. Metro. Mgmt. Group, L.L.(No. AW-11-3355,

2012 WL 1552799, at *4 (D.Md. Apr. 27, 2012Accordingly, the Court will deny the
Army’s Motion to Dismiss Smith’s claim of unlawful retaliation.

In sum, the Counwill deny the Army’s Motion to Dismisss to Counts land Il
of Smith’s Complaint However,the Court finds thaGmith fails to state a clairfor
disparate treatment discrimination, and will therefore dismiss Count | of the Complaint.

IV. CONCLUSION

For the foregoing reasons, the Court will grant in part and deny inhgaftrmys
Motion to Dismiss or for Summary Judgment (ECF No. 14). A separate Order follows.
Entered this 29th day of September, 2020.

/sl

George L. Russell, IlI
United States District Judge

%In addition, Tarcza approved Snightenday suspension just four days after Smith
filed the EEO complaint forming the basis for this action. (Id. § 56). Of course, such close
temporal proximity suffices to state a facially plausible claim of causation for the purposes
of Smith’s retaliation claim.
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