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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BNPVENTURES,LLC, *
Plaintiff, *
V. *

CaseNo.: DLB-19-192
G-FORCE SPORTFISHING, INC. et al., *

Defendants. *

* * * * * * * * * * * * * *

MEMORANDUM OPINION

On July 9, 2018, BnPVentures,LLC (“BnP”) purchaseda 2006Caison64-foot yacht
(“vessel”) from defendantG-ForceSportfishing)nc. (“G-Force”) for $1.7million. Threemonths
later, it was alleged in an adversaryproceedingin bankruptcy courtthat G-Force and its
shareholdersgefendantdelissa and SethObetz,had purchasedand improved thevesselwith
fundsthat were fraudulentlytransferredo them?! In response, BnRled this actionseekinga
declaratoryjudgmentthat it is a goodfaith purchaserof the vessel (Countl) and claiming
defendantbreachedheexpressvarrantyof title (Countll). Compl.,ECFL1.

Pendings plaintiff's motion for summaryjudgmentasto Countl. ECF24. Defendants
opposeBnP’s motion and seeksummaryjudgment on both gblaintiff's claims ECF29. The
partiesfully briefedtheir motions. ECF24-1, 30, 34 & 36.A hearingis not necessary.Seel.oc.
R. 105.6. Becausethereis no needfor a declaratoryjudgmentto settle the parties’ legal

relationship or terminateany controversyregardingBnP’s position as a goodfaith purchaser,

1 Mrs. Obetz'sfirst nameis spelledMelisa by hercounsel, buit appearasMelissain hersignature
on thewarrantyandbill of saleshesigned ECF24-4 & 24-5and in otherfilings. The Courtwill
usethespelling in hersignature.
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BnP’smotionis deniedanddefendantgnotionis grantedasto Count I. Additionally, BnPcannot
establishon therecord before the Courthat defendantdreachedthe expresswarranty they
providedwhentheysold vesselto BnP. Therefore,defendants’'motionis grantedasto Countll
aswell.

l. Background

OnJune 6, 2018Norley & Obetz,Inc.andrelatedentities(“the debtors”Yiled Chapter7
bankruptcypetitionsthatwereconsolidatedin re Worley & Obetz,Inc., CaseNo. 18-13774REF,
in the United StatesBankruptcy Court for th&asternDistrict of Pennsylvania.Pl.’'s Mem. 1;
Bankr.Pet. ECF24-7. SethObetavasa 100%shareholdein one of the debtorgyorley & Obetz,
Inc. Am. Bankr. Compl. ECF 24-11. He and his wife Melissa Obetzwere shareholdexin G-
Force. Pl’'s Mem. 1; Bankr.Compl, ECF 24-10;Am. Bankr.Compl. Neither GForcenorthe
Obetzesveredebtorsn the bankruptcy petition. Bankpet.

Onre monthafterthe bankruptcypetitionwasfiled, on July 6, 2018,Melissa Obetz,on
behalfof G+orce signed aBill of Saleto sell BnP a 200&aison64-footyachtfor $1.7million.
Bill of Sale ECF24-4;Keller Aff. 112—-3,ECF24-1.

The sameday, aspart of thesale of thevessel,defendantsigned aVarrantyof Title and
IndemnificationAgreement(*warranty”) in which they“represent[edndwarrant[ed]that Seller
has,andwill transfeto BNPVENTURES,LLC .. . goodyalid andmarketabletitle to theVessel
andtheVesselis free andclear of all mortgagesliens, taxes,chargesencumbrancegudgements
andclaims during the ownership @eller.” Warranty§ 2,ECF24-5. The warrantystatedthat
“[n]o individual or entity is owedfor any outstandingervices,dockagesupplies, laborsiepairs
or materialsrenderedo, or for thebenefitof, theVessel,during the ownership dbeller,unless

orderedby Buyer.” Id. 1 5. Additionally, it statecthat“Seller is in sole possessiomf theVessel



andthereareno otherpartieswith a claim of possessiorto theVessel. . . including claims for

futureuseor charterof theVessel’ Id. 7.

Also onJuly 6, 2018, counsel for Gerceprovided detterto BnP’s managingnmember,
William Keller. ECF1-8. Theletterstatedhatthesalehadbeen“duly authorizedoy all necessary
corporateaction of G+orc€ andthatno other consenwasnecessanexceptfor thesatisfaction
or releaseof BranchBankingandTrust Company’dien. Id. at 2. It alsostatedhat,to thebestof
counsel's knowledgeaherewas“no action,litigation or otherproceedingpending orthreatened
against G-Force or any of G+orce’s officers or shareholdersbefore any court, arbitrator or
admnistrative agency,which might resultin any material adversesffecton theassetspusiness,
financial condition or operations of Gerceto performunder theAgreement.” Id. The parties
closedon thesaleonJuly 9, 2018.First Am. to PurchasendSde Agr., ECF 1-4;Keller Aff. { 8.

Three monthsafter the sale, on October15, 2018,Christine Shubert, whohad been
appointedasthe Chapter7 trusteeof the debtorsestatesfiled an adversaryproceedingShubert
v.Obetz Adv. No. 18-235REF,in the bankruptcy coudgainstG+orce,theObetzesandothers.
Pl’'s Mem. 1; Bankr. Compl. Am. Bankr.Compl. To theCourt’s knowledge, thgproceedings
ongoing. The original andamendeatomplains in theadversarproceedingllege,inter alia, that
G-ForceandtheObetzepurchase@ndimproved theresselusing the debtors’ fundmdthatthe
use of the debtors’ funds amountéd preferentialand/or fraudulentransfersunder 11 U.S.C.
88 547and548. BankrCompl. 11147-50, 684, 685, 697, 698m. Bankr.Compl. 1158-62,
700, 701, 713, 714In particular,it is allegedthatWorley & Obetz Inc.paida $155,000.0d own
payment for theessel. Bankr.Compl. { 148;Am. Bankr. Compl.§ 159Additionally,it is alleged
that“SethObetzdirectedW&O to payfor . . . improvementgo thevessel],which at thePetition

Datetotaledapproximately $780,000.08 unsecurecadvance$rom W&O to Sethand Melissa



Obetz'sG+orceSportfishingInc. entity.” Bankr.Compl.J 149;Am. Bankr.Compl{ 160. The
trusteeasksthe bankruptcy coutto enter judgmentagainst G+orce,to avoid thepreferential
and/or fraudulentransfersandto orderG-Forceto “return to theTrustee pursuanto 11 U.S.C.
§ 550, thdull value of” thepreferetial and/or frauduleriransfers. Bankr. Compl. 11147, 150;
Am. Bankr.Compl. 11151, 154.“It is theTrustee’sintentionto avoid andrecoverall transfersof
property of the Debtothatweremadeto or for thebenefitof the GForceSportsfishinglnc.,and
its affiliates, insiders, subsidiaries,or any othertransfereeduring thePreferencePeriod [and
FraudulentTransferPeriod].” Bankr.Compl. 11684, 685, 697, 698\ m. Bankr. Compl. {1700,
701, 713, 714.

BnP,concernedabout thevalidity of its title to the vesselin light of thetrustee’sclaims,
filed a verified two-countcomplaintin this Court onJanuary18, 2019. In Countl, BnPseeksa
declaratoryjudgmentthatit is a goodfaith purchasenf thevesselunderMaryland Commercial
Law § 2-403.Compl. 7; seeMd. Code Ann.Com.Law 8§ 2-403. In Countll, BnPclaimsbreach
of expresswarrantyin the Warrantyof Title and IndemnificationAgreement Compl. 9. Now
pendingaretheparties’ crossmotions forsummaryjudgment.

[l. Standard of Review

Summaryjudgmentis appropriatewhen the movingparty establisheghat “thereis no
genuine disputasto any materialfactandthe movanis entitledto judgmentasa matterof law.”
Fed.R. Civ. P.56(a). To meetits burden, thgarty mustidentify “particularpartsof materialsin
the record, including depositions, documents]ectronically storedinformation, affidavits or
declarationsstipulations . . admissionsjnterrogatoryanswersor othematerials” in supportof
its position. Fed R. Civ. P.56(c)(1)(A). Then, tjo avoidsummaryjudgment, the opposingarty

mustsetforth specificfactsshowingthatthereis a genuinessuefor trial.” Perkinsv. Int'| Paper



Co, 936 F.3d 196, 20&thCir. 2019)(citing Andersorv. Liberty Lobby,Inc., 477 U.S. 242, 248
(1986)). The opposingparty mustidentify more thana “scintilla of evidence”in support ofits
position to defeatthe motion for summary judgment. Anderson 477 U.S.at 251. The Court
“should notweightheevidence’ Perking 936 F.3dat205 (quotingAnderson 477 U.Sat 249).
However if “a partyfails to establishtheexistenceof anelementessentiato thatparty’scase”or
“the recordtakenasa whole could notead arational trier of factto find for the non-moving

party,” thensummaryjudgments proper. Id. (quotingTeamstergoint Council No. 88. Centra,
Inc., 947 F.2d 115, 118th Cir. 1991));seealso CelotexCorp.v. Catrett 477 U.S. 317, 322-23
(1986). In ruling oncrossmotions forsummaryjudgmentthis Courtmust*“review eachmotion
separatelyon its own merits to determinewhethereither of the partiesdeservegudgmentas a
matterof law.” WheelabratorBaltimore, L.P. v. Mayor & City Council ofBaltimore No.GLR-
19-1264, 2020NVL 1491409at*4 (D. Md. Mar. 27, 2020) (quotindRossignolv. Voorhaar 316
F.3d 516, 5234th Cir. 2003)).

[11. Declaratory Judgment

In Count One, BnP seeks a declaratory judgment that it is a gabdptachaser of the
vessel This Court mayissue aeclaratory judgment pursuant to the Declaratory Judgment Act,
28 U.S.C. § 2201. It provides théfi] n a case of actual controversy within its jurisdictionany
court of the United States. may declare the rights and other legal relatiohsny interested
party seeking such declaration, whether or not further relief i®ud ke sought.”28 U.S.C.
§2201. The statute requirdbe satisfaction othree elements before @urt may exercise
jurisdiction in a declaratory lgment action:

(1) the complaint alleges an “actual controversy” betwtbe parties “of sufficient

immediacy and reality to warrant issuance of aatatbry judgment;” (2) the court
possesses an independent basis for jurisdiction over the parties (eeyal fed



guestion or diversity jurisdiction); and (3) the court does not abusesaietion in
its exercise of jurisdiction.

Volvo Constr. Equip. N. Am., Inc. v. CLM Equip. Co.,,II386 F.3d 581, 592 (4th Cir. 2004)
(citing 28 U.S.C. 8§ 2201)An actual controversy exists if “[the] plaintiff . . . present[s] a dispute
that is ‘real and substantial and ‘definite andha®te, touching the legal relations of parties
having adverse legal interestsMediGrow, LLC v. Natalie M. LaPrade Med. Cannabis Comm’n
No. RDB-20-0504, 2020 WL 5544184, at *8 (D. Md. Sept. 16, 2020) (quotidedimmune,
Inc. v. Genentech, Inc549 U.S. 118, 127 (2007)).

The decisionto issuea declaratoryjudgments discretionary. Volvo Constr. Equip, 386
F.3d at 594; see Wilton v. Seven Falls Co515 U.S. 277, 282 (1995) (noting tBeclaratory
JudgmentAct’s language is “nonobligatory”)Nason Construction, Inc. v. Hebrew Quality
Construction, Inc.No. SAG19-3013, 2020 WL 6044295, at *5 (D. Md. Oct. 13, 202€Ring
Volvo Constr. EquipandWilton); White v. NewRez LL®Jo. RDB-20-1259, 2020 WL 4748539,
at *6 (D. Md. Aug. 17, 2020) (“The United States Court of Appeals faftleth Circuit has ‘held
that district courts have great latitude in determining whethassert jurisdiction overeclaratory
judgmentactions.” (quotingAetna Cas. & Sur. Co. V. Ind-Com Elec. Ck89 F.3d 419, 422 (4th
Cir. 1998))) This Courtmay entera declaratoryjudgment‘(1) whenthe judgmentvill servea
useful purposén clarifying andsettlingthelegalrelationsin issue,and (2) whenit will terminate
andaffordrelief from the uncertainty, insecuritygndcontroversy givingise to the proceeding.”
Championship Tournamentd,.C v. U.S. YoutlSoccerAss'n,Inc., No. SAG-18-2580, 2019L
6895876at*2 (D.Md. Dec.18, 2019)citing AetnaCas.& Sur. Cov. Quarles 92 F.2d 321, 325
(4th Cir. 1937)). Alternatively, the Courtmay “decline to consideradeclaratoryjudgmentwhen

it has‘goodreason’to doso.” Nason Constr., Inc. v. Hebrew Quality Consinc., No. SAG-19-



3013, 2020 WL 6044295, at *5 (D. Md. Oct. 13, 20af)otingVolvo Constr. Equip.386 F.3d
at 594).

Plaintiff asksthe Courtto enteradeclaratonjudgmentthatBnPis a goodfaith purchaser
of thevesselundeMaryland CommercialLaw § 2-4032 Compl.7. BnP contendsdeclaratory
judgmentis appropriatebecausethe issue of ownership” of thevesselhasbeenraisedin the
adversanproceeding.Pl.'s Mem. 2. It claimsthattheadversarncomplaint‘raisestheissuethat
Debtors’ fundsvereimproperly usedto improve thevessel.” Id. at4. Becauseof theadversay
proceeding, BnRirgues‘there could beissueswith thetitle or that[title] could be voidedn a
Bankruptcyproceeding Id. at 12. To eliminateany uncertaintythatit doesnot havevalid title,
BnPseeksadeclaratonjudgmentfrom this Courtthatit is a goodfaith purchaseof thevessel. It
arguest is entitledto judgmentas a matterof law onthis countbecausehepartiesagree”[tlhere
Is no genuinassueof materialfactthatBnPVentures LC is a GoodraithPurchaser.”ld. at 1.

Defendantsionot disputehat BnPis a goodfaith purchaserof thevessel. Defs.” Opp’n
& Mem. 1-2. RathertheyopposeBnP’ssummaryjudgmentmotionandseeksummaryjudgment

in their favor, becausdéhe adversanproceedingdoesnot call into questionBnP’slawful title to

2 Maryland CommercialLaw § 2-403 provides:

A purchaserof goodsacquiresall title which his transferorhad or had powerto
transferexceptthat a purchaserof alimited interestacauires rights onlyto the
extentof theinterestpurchasedA personwith voidabletitle haspowerto transfer
a goodtitle to a goodfaith purchaseifor value. Whengoods havéeendelivered
under atransactiorof purchase thpurchasehassuchpowereventhough

(a) Thetransferomvasdeceivedasto theidentity of thepurchaserpr
(b) The deliverywasin exchange for aheckwhichis laterdishonored, or
(c) It wasagreedthatthetransactiorwasto be a ‘tashsale,” or

(d) The deliverywasprocured througfraud punishableaslarcenousunder the
criminal law.

Md. Code Ann.Com.Law § 2-403(1).



thevessel. Defs.’Reply 3—4. As such,defendantarguethereis no controversy before the Court
thatwould justify a declaratoryjudgment. Defs.” Opp’n & Mem. 1-2. The Court agreeswith
defendants.

Thereis noactualcontroversyhere It is uncontrovertedhatBnPis a goodfaith purchaser
of thevessel. Pl.'s Mem. 1; Defs.”Opp’'n & Mem. 1-2. And acarefulreview of the pleading
theadversanproceedingevealsthatBnP’stitle to thevesselis notcontested The trusteedoes
not allege the vesselwasfraudulently conveyed astolenbefore thedefendantsold it to BnP.
Rather,the trusteeallegesthe defendantsinlawfully usedfundsfrom a debtoto purchaseand
improve thevessel Bankr.Compl. {1 147-50, 684, 685, 697, 698m. Bankr. Compl. 158—
62, 700, 701, 713, 714'heamount of monewllegedlydivertedfrom the debtoto thedefendants
for the purchasandimprovement of theesselwas$935,000.00. BankCompl.9148—49Am.
Bankr. Compl.q[T 159-60t is thesefunds, not theresselitself, thatareat issuein theadversary
proceeding.

Thetrustee’srequestfor relief is furtherevidencehattitle to thevesselis notatissue. In
herrequestfor relief, thetrusteeseeksto avoid thetransferof the fundsandto recover“the full
value” of the funddransferredrom the debtorso defendantsBankr.Compl. 1147, 150, 684,
685, 697, 698Am. Bankr. Compl.qf 151, 154, 700, 701, 713, 714The trusteeasksthe
bankruptcy courtoenterjudgmentagainstG+orce“in anamountequalto” totheallegedtransfers
andto orderG-Force“to immediatelypay” thetrustee. Bankr. Compl. 11 147, 150,Am. Bankr.
Compl.q1151, 154.Significantly,thetrusteed oesnotseekto recoverthevesselitself orto avoid
thetransferof thevesselfrom defendantso BnP. To theCourt’'sknowledge, thérusteehasnot
placedalien againstthevessebr otherwiseactedin amamerthatwouldindicatethevesselitself,

asopposedo fundsuseto purchasend improve thevessel,is subjectto anylegal action.



Giventhesdacts,the Courfindsthatplaintiffs have noestablishe@nactualcontroversy.
In theabsenceof anactualcontroversy, the Courhay notisste adeclaratonjudgment. Evenif
therewereanactualcontroversy, the Coudeclinesto issuea declaratorjjudgment. One would
not “serve a useful purposeherebecausedhereis no “legal relation[] in issue” for the Courtto
clarify. SeeChampionship Tournamentsgc., 2019WL 6895876at*2. Nor would adeclaratory
judgmentend any controversybetweenBnP and the defendant®r “afford relief from [any]
uncertanty” aboutBnP’stitle to thevesseP Seeid. Cf. McNulty v. CaserpNo. SAG-16-2426,
2020 WL 4732142, at *4 (D. Md. Aug. 14, 2020) (“A declaratory judgement action is appropriate
here to clarify who owns the disputed tract of land on the paptiegerty boundary. Disagreement
over this legal question is at the heart of all the subsequent dispeteeen the parties. A
resolution will inform the parties of their rights and obligations, and wailert future
controversies.”).

For thesereasonsthe Courtwill denyBnP’s motion for summaryjudgmentand grant

defendantsmotionfor summaryjudgmentasto Countl.

V. Breach of Express Warranty

Defendantslsoseeksummaryjudgment orBnP’sbreachof warrantyclaim. BnPinsists
materialissuesof disputedact precludgudgmentasa matterof law onthis claim.

To provedefendantbreachednexpressvarranty,BnPmust“establishthat1) awarranty

3 Evenplaintiff recognizeghealleged disputes not “definite and concretesuch that declaratory
judgmentwould be appropriate For instanceBnP refers to the “threat” that the trustee mayaund
thesale of the vessetven though more than two ysafter the filing of the adversary proceeding,
there is no indication she haswil. Pl.’s Reply 2. BnRarguesthere ‘tould be issueswith the
title orthatit could be voidedn a Bankruptcy proceeding.Pl.’s Mem. 12 (emphasisadded) In

its complaint,BnPallegesthat”[i]f thesaleof theVesselweredeemedull andvoid, BnPwould

be harmed.” Compl. § 61 (emphasisadded) Suchlanguageconfirmsthe purported controversy
overtitle is neitherdefinitenor concrete.



existed;2) the productlid not confornto thewarranty,and 3) thebreachproximatelycausedhe
injury or damage.” Palmerv. CVSHealth, No.CCB-17-938, 2019VL 6529163at *6 (D. Md.
Dec.4, 2019) (quotingpinCycleInc. v. Kalender 186F. Supp. 2d 585, 58@. Md. 2002)).

It is undisputedhatawarrantyexisted.As partof thesaleof thevessel,defendantsigned
aWarrantyof Title andIndemnificationAgreementhat containeda number ofvarranties. ECF
24-5. Defendantslonotcontesthatthisfact#

As to the secondelement,whetherthe product conformetb the warranty, the parties
disagree.Defendantinsistthevesselconfornedto thecontract'sexpressvarranty becausehey
held title to it free and clearwhentheysold it to BnP. Defs.” Mem. 3—4. They assertthat the
trustee’sallegationsin bankruptcy couraire only allegations They argueplaintiff cannot prove
any blemish on its title because‘[tlhere is no evidence,no courtdecision. .. supporting or
establishingBnP’s speculationthat Mr. or Mrs. Obetzor G+orcestole or convertedthe Vessel,
anypartof it, or anypart of the moneytheyusedto purchaseandsupport the/essel.” Id. at 5.

BnP contendshat, when defendantsold the vessel they “were in fact engagedn a
bankruptcy proceeding.Pl.’s Reply & Opp’n 1. Plaintiff insists thatin bankruptcy court;the
Trusteehasbroaddiscretionsjncludingtheability toundo . . . thesaleof thevessel,”eventhough
“[a]t this time, the Trusteehasnot takenstepsto seizethevessel.” Id. at 1 n.1. As aresult,in
plaintiff's view, “thereis anissuewith title asthevesselis currently identifiedin a Bankruptcy
pleading.” Id. at5.

An expresswarrantyis a part of a contractfor salewhen, as here,the seller makesan

“affirmation of factor promise. . .to the buyemwhich relateso the goodsndbecomegpart of the

4 Plaintiff doesnot allege or arguethat the July 6, 2018letter from G+orce’s counselwas a
warrantyor thatdefendantbreachedhepromisesin thatletter. SeeCompl. 1164—77.

10



basisof thebargain” Md. Code Ann.Com.Law § 2-3131)(a) (statingthatsuchanaffirmation
or promise “createsan expresswarranty that the goodsshall conform to the affirmation or
promisé); see also Rite Aid Corp. v. LevyGray, 894 A.2d 563, 571Md. 2006) (noting an
implied warranty‘is a “curious hybrid"betweertort and contractlaw’ anddiffers from express
warrantiesbasedon contract (quoting Hous.Auth of Portlandv. AshNatl, 584 P.2d 776, 778
(Or. Ct. App. 1978));seealso Goyalv. Thermagelnc., No.AMD -08-20, 2008NVL 11363675at
*2 (D.Md. June 5, 2008) (quotingite Aid); Collins v. Li, 933 A.2d 528, 578\{d. Ct. Spec.App.
2007) (quotingRiteAid), affd subnom Pittway Corp.v.Collins, 973 A.2d 771N1d. 2009). Under
therules of contractinterpretation, the Courterpretsacontract’s‘plain languagen accordwith
its ‘ordinary andacceptedneaning[.]” Credible Behavioral Health, Inc. v. Johns&?0 A.3d
303, 31041 (Md. 2019) (quotingOcean Petroleum, Ce. Yanek5 A.3d 683, 691Md. 2010).
The FourthCircuit hasappliedtheseenetdo ascertainthemeaningof warrantiesundeMaryland
law. SeeRobinsonv. Am. Honda Motor Cq.551 F.3d 218, 22@th Cir. 2009). In Robinsonthe
plaintiff claimed“the needto replacehis tiresafter 18 monthsand 18,000miles” wasa breachof
Honda’'sexpresswarranty. Id. The FourthCircuit consideredhe language of th@arrantyand
concludedhatthedistrict courtcorrecty dismissedtheplaintiff’s claim againstHonda fobreach
of expresswarranty because‘[b]y its own terms, the warranty clearly, unambiguously,and
repeatedlyexcludediresfrom thewarrantycoverage' Id. Similarly, the Courtalsoaffirmedthe
dismisal of theplaintiff's breachof warrantyclaim againstMichelin, reasoning:

Robinson’s efforts to manufacturea promise concerning tread wear out of a

warranty provision plainly intendedto limit warranty coverageare unavailing.

Becausdherewasno treadwearguaranteen theMichelin warranty,Robinson’s

allegationsof prematuretire wear fail to statea claim for breachof express
warrany.

Id. at 224-25.

11



Here,BnP allegesa breachof paragraphgive and sevenof thewarranty. Compl. { 70.
Paragraphfive of the warrantystates: “No individual or entity is owed for any outstanding
services,dockage,supplies, laborstepairs or materials renderedto, or for the beefit of, the
Vessel,during the ownership dbeller, unlessorderedby Buyer.” Warranty{ 5. Thereis no
evidencebefore the Couthatthetermsofthis provisionwerebreached Plaintiff doesotid entify
any evidencethatan individual or entity was owedfor any services,dockage supplies, labors,
repairsor materialsrenderedo or for thebenefitof theVesselduring GForce’sownership. The
existenceof the bankruptcyroceedingtthetime thewarrantywasexecuteddoesnot amounto
abreachof thewarrantyin paragraptfive.

Thewarranty’sparagraplsevenstates:“Seller is in solepossessionf theVesselandthere
are no otherpartieswith aclaim of possessiorio the Vesselor theaforesaidpersonal property,
includingclaims for futureuseor charterof theVessel.” Warranty{ 7. Thereis noevidencehat
this provision wasviolated. It is undisputedhat GForcewasin sole possessiorof the vessel
whenit wassold to BnP. Thereis noevidencehatanothepartyhada“claim of posgssiontothe
Vessel” At thetime the warrantywas executed the trusteehad not yet filed the adversary
proceeding. Inthadversanproceedindiled threemonthsafterthesale,thetrusteedid notassert
a “claim of possessiorto the Vessel.” There is no evidencebefore the Courthat defendants
breachedhewarrantyin paragraplseven.

It is truethatthreemonthsafterthe warrantywas signed, theresselwasidentifiedin the
bankruptcytrustee’sadversancomplairt aspropertythatwasobtainedandimprovedwith funds
divertedfrom a debtor. But thetrusteedid not file a claim againstthe vesselor challengethe
validity of G+orce’stitle to thevessel. Nor doesthe trusteeallege that G-Force’ssale of the

vessel to BnPwasunlawful. And therusteedoesnot claim entitlementto the vesselor seekto

12



void thesale of thevessel. The essenceof BnP’s arguments that defendanSethObetzwasa
shareholdem Worley & Obetz,Inc., one of the debtors whited bankruptcy one month before
the sale, andthat he knewtherewasa possibility that the bankruptcypetition could lead to an
adversanproceedingagainstG-+orce(which it did)in which thetrusteesoughtto void thesale
andseizethevessel(which shedid not). Evenif BnPis correctthatMr. Obetzknew or should
have knowrthatthetrusteewould file an adversaryproceedingthatwould mentionthe vessel,
BnP cannot pointo anylanguagen thewarrantythatwasbreached. The failure to disclosethe
existenceof a bankruptcyroceedinghatdid notincludeG-Forceor theObetzesvasnot abreach
of any provisionin thewarranty. Moreover,in thetwo-and-a-half yearssincethesaleof thevessel,
thereis no evidencebefore the Courthatthetrusteeor anyoneelse haschallenge thevessel's
title or assertedaclaim againstthevessel

Becausdhe Courfindstherewasnobreach,damageseednot beaddressed.

The undisputedactsestablishthat BnP cannotlemonstratéreachof expresswvarranty
Accordingly,defendantareentitledto judgmentasamatteroflaw on Countl. SeePalmer, 2019

WL 6529163at*6; SpinCycle 186F. Supp. 2cat589.

5 Inits complaint,BnPallegesbreacheof therepresentations paragraphsive andseven.Even
if the Courtconsiderghe languagén the other provisiongn the warranty,thereis no evidence
that they were breached. The vesselwas not subjectto “mortgages,liens, taxes,charges,
encumbrancesjudgementsand claims during the ownership dbeller.” Warranty I 4. The
representatiorthat “[tlhe Vesselis not thesubject of any pendinglitigation” was accurate
Warrantyy 8. The only litigation it arguablywassubjectto is the adversaryproceedingwhich
wasfiled threemonthslater. Thereis no evidencebefore the Couithat the pre-salebankruptcy
petitionreferredto thevesselor thatthevesselwassubjectto pendinditigation in the bankrptcy
court orelsewhere Therepresentatiothat“thereareno unsatisfiedudgementsgainstt norare
thereany personalinjury claims now outstanding, or possible a$sertion,againstthe Vessel,
during the ownership @ellef wasalsoaccurate Id.

13



V. Concluson
BnP’smotionfor partialsummaryjudgment ECF24,ISDENIED,anddefendantgnotion
for summaryjudgment ECF29,I1SGRANTED.

A separaterderwill issue.

Date:November 6, 2020 IS/
DeborahL. Boardman

United StateMagistrateJudge
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