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MEMORANDUM OPINION

This is a purported class action case brobgilaintiffs Benjamin Kadow and Mary and
Walsh Jones on behalf of themselves and othertasiynsituated against Defendant First Federal
Bank. Plaintiffs allege that the Defendant and third-paAityStar Title, Inc. (“All Star”’) engaged
in an illegal kickback, price fixing, and refudal deal scheme that resulted in Plaintiffs being
overcharged on real estate title and settlemenicgei®es. Plaintiffs bnig claims under the Real
Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2607; the Sherman Act, 15 U.S.C. § 1; and
the Racketeer Influenced & Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1962. Pending is
Defendants Motion to Dismiss. For the reasons discussed below, Deferidanotion to Dismiss
the RESPA and Sherman Act price fixing claims is denied, but its motion to dismiss the Sherman

Act refusal to deal and RICO claims is granted.

! The motion is fully briefed SeeECF Nos. 16, 17, 18, 24. A hearing is not necessegl ocal
Rule 105.6 (D. Md. 2018).
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Background

On May 31, 2019, Plaintiffs Benjamin Kadoand Mary and Walsh Jones filed an
Amended Complaint on behalf of themselves ahthake similarly situated. Am. Compl., ECF
No. 15. The Amended Complaint alleges G&C National Bank, predecgs to First Federal
Bank, engaged in variouslawful schemes with All Star, dlé and settlement services company.
The alleged scheme has four key componentkbhkicks, price fixing agreements, refusals to deal,
and use of interstate wires.

First, Plaintiffs allege that beginning at least 2008, All Star made agreements with
various residential mortgage lenders and their ageli¢ged “Participating Lenders”), including
CBC National, for assignments and referrals toStdir of residential mortgage loans, refinances,
and reverse mortgageés exchange for “kickbacks” to the lenders. Am. Compl.  18. The alleged
kickbacks would take different forms, includipgirchasing and delivering the Participating
Lender or a third party marketing company mater@ postage to be used by a Participating
Lender for marketing purposefd. 1 18-24. To allegedly conceal the kickbacks, the third party
marketing companies would allegedly create fakarmnt records and fake invoices in which Al
Star and the Patrticipating Lender would receive separate invdctef 25-30.

Second, Plaintiffs allege that All Star andtiegpating Lenders comsred and agreed to
fix the prices and set minimum prices for the tahel settlement services tht Star charges the
Participating Lendefsborrowers on the loans assigned arférred to All Star for which the
lenders receive kickbackdd. 9 32-35. Notably, Plaintiffs do nailege that the Participating
Lenders made agreements between one and®ather the allegations indicate that each made a

separate agreement with All Star.
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Third, Plaintiffs allege that for any loans generated through the marketing paid for by the
All Star kickbacks, the Participating Lenders sefuto deal with any ber title and settlement
services companies besides All Stht.  36.

Fourth,Plaintiffs allegethatthe ParticipatingL,enders and All Star used the U.S. mail and
wires to identify, solicit, and lurborrowers into their alleged schemé&. § 41. Specifically,
potential borrowers were identifién “lead lists” by the third party marketing companies that Al
Star and Participating Lendeailegedly used for the All Star marketing kickbacks.  41. All
Star and Participating Lendersthused these lead lists to solicit borrowers through direct mail
and telephone calldd. 11 4347. Further, Plaintiffs allege thatl Star and Participating Lenders
orchestrated the alleged kickbacks, prifieing, and refusals to deal by and through
communications over interstate wirdsl. 1 49-50.

To summarize, the basic allegations are tivatParticipating Lenders and All Star entered
into agreements, under which the lender refees @itld settlement services to All Star and agrees
with All Star on the price of those services. elxchange, All Star pay®r marketing materials
and postage for the Participatingnder to use. And on loans generated by the All Star marketing
payments, the participating lenders refer thetammers exclusively t@ll Star for title and
settlement services. Plaintiffs allegedly accost@d all of the above, and lured customers into
the scheme, through the use of interstate mail and wires.

As to the conduct of CBC Natidnspecifically, Plaintiffs allege that CBC National was a
Participating Lender in thschemes described above since at least 201Y.51. The schemes
were allegedly carried out at CBC National braagn Towson, Maryland; Parkville, Maryland;
Alpharetta, Georgia; Cumming, Georgia; Blacklick, Ohio; and Elmhurst, Illindis]{ 55-170.

Notably, Plaintiffs also allege that during thisiod CBC National maintained an “in house” title
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and settlement services company that was a diocgopetitor with All Starfor title and settlement
services on residential mortgagans brokered or originated by CB@I. § 54. To support this
allegation, Plaintiffs attach @BC National email that stateésT'hey will send over a quote from
CBC’s in house title company. Our fees will be $200 more than the quote they send over.” Compl.,
Ex. 16, ECF No. 17-1.

Plaintiff Benjamin Kadow alleges he obtainedesidential mortgage loan from a CBC
National branch in Towson, Marylandd. § 171. Similarly, Plaintiff Plaintiffs Mary and Walsh
Jones allege they obtained a residential mortgage loan from a CBC National branch in Alpharetta,
Georgia. Id. § 179. Mr. Kadow and the Joneses ealibge that CBC National assigned and
referred their loans to All Star pursuant to #lleged kickback and refusal to deal agreements
described aboveld. 11 172, 180. Mr. Kadow alleges hedp$2,300 and the Joneses allege they
paid $2,299.07 in title and settlement service feeg;twihey claim are based on the alleged price
fixing and minimum fee agreements andréfore paid supracompetitive rated. 173, 181.

Based on the foregoing, Plainsfillege three counts: (1)olation of the Real Estate
Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2607; (2) violation of the Sherman Act, 15
U.S.C. 8 1; and (3yiolations of Racketeer Influenced & Corrupt Organizations Act (“RICO”), 18
U.S.C. §1962Id. 11 256-308. Pending is Defendant’s motion to dismiss all of the claims against
it.

| note that the allegations this case are familiar ones, Blaintiffs’ lawyers in this case
are counsel to other Plaintiffs who have filed suithis Court against other alleged Participating
Lenders based on the same underhgolgeme. These cases are in various pretrial stages and in
some of these cases the judges of this Courtisaued memorandum opinions addressing similar

arguments as those raised hebee Somerville v. West Town Bank & Tr&giM-19-140 (denied
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motion to dismiss RESPA claim, granted motiomli®miss Sherman Act claim, denied motion to
dismiss RICO claim, case settletlyalls v. Sierra Pac. Mortg. Co., IndGLR-19-595 (granted
motion to dismiss RESPA claim, Sherman Aeira withdrawn, granted motion to dismiss RICO
claim, motion for reconsideration pendin@pnaldson v. Primary Residential Mortg., INELH-
19-1175 (denied motion to dismiss RESPA clafherman Act claim withdrawn, granted motion
to dismiss RICO claim, case in discoverigemsnyder v. MBA Mortg. Servs., [lI€CB-19-492
(no motion to dismiss filed, case in discoveMjjliams, Sr. v. Maryland Mut. Mortg., LLGAG-
19-1464 (case voluntarily dismissed).

Standard of Review

Plaintiffs move to dismiss under Federal Rudé<ivil Procedure 12(b)(1), (2), and (6).
Under Fed. R. Civ. P. 12(b)(1), the plaintiff bears the burden of proving subject matter jurisdiction
by a preponderance of the eviden&e=e Demetres v. E. W. Constr., @6 F.3d 271, 272 (4th
Cir. 2015);see also Evans v. B.F. Perkins Cb66 F.3d 642, 647 (4th Cir. 1999). In a facial
challenge to subject matter jurisdictjoithe facts alleged in the complaint are taken as true, and
the motion must be denied if the nmgplaint alleges sufficient facts to
invoke subject mattgurisdiction.” Kerns v. United State$85 F.3d 187, 192 (4th Cir. 2009).
When the jurisdictional fas are challenged, the court “is to regard the pleadings as mere evidence
on the issue, and may consider evidence outhel@leadings without converting the proceeding
to one for summary judgment.” Evans 166 F.3d at 6475ee also Williams v. United Staté&f
F.3d 299, 304 (4th Cir. 1995).

Pursuant to Fed. R. Civ. P. 12(b)(2), a party may seek dismissal of a claim for want of
personal jurisdiction. Where, as here, a deéant challenges this Court's personal jurisdiction

under Fed. R. Civ. P. 12(b)(2he jurisdictional question “is to be resolved by the judge, with the
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burden on the plaintiff ultimately to prove grounds for jurisdiction by a preponderance of the
evidence.”“ Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., '834 F.3d 390, 396 (4th Cir.
2003)). If the Court considers the operative claimp and the parties' briefings but does not

(113

conduct an evidentiary hearing, then “‘the burden on the plaintiff is simply to make a prima facie
showing of a sufficient jurisdictional basis irder to survive the jurisdictional challenge.’” In re
Celotex Corp.124 F.3d 619, 628 (4th Cir.1997) (quotidgmbs v. BakkeB886 F.2d 673, 676
(4th Cir.1989))see Consulting Eng'rs Corp. v. Geometric L¥61 F.3d 273, 276 (4th Cir.2009)).
In takingthis approach, a court “must construe all relevant pleading allegations in the light most
favorable to the plaintiff, assume credibilignd draw the most favorable inferences for the
existence of jurisdiction.” Mylan Labs., Inc. v. Akzo, N.\2 F.3d 56, 62 (4th Cir. 1993e¢e also
Mitrano v. Hawes377 F.3d 402, 406 (4th Cir. 2004).

Fed. R. Civ. P. 12(b)(§rovides for the dismissal of a complaint for “failure to state a
claim upon which relief can be granted.” This rule’s purpose “is to test the sufficiency of a
complaint and not to resolve contests surdiog the facts, the merits of a claim, or the
applicability of defenses.” Presley v. City of Charlottesvilld64 F.3d 480, 483 (4th Cir. 2006). A
complaint must contain “a short and plain statement of the claim showing that the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). Specifically, a plaintiff must establish “facial
plausibility” by pleading “factual content that allows the court to draw the reasonable inference
that the defendaris liable for the misconduct alleged.” Ashcroft v. Igbal 556 U.S. 662, 678
(2009). But “[t]hreadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” 1d. Well-pleaded facts asleged in the complaint are

accepted as trueseeAziz v. Alcolac658 F.3d 388, 390 (4th Cir. 2011). Factual allegations must

be construed “in the light most favorable to [the] plaintiff.” Adcock v. Freightliner LLC550 F.3d
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369, 374 (4th Cir. 2008) (quotirigattlefield Builders, Inc. v. Swangd43 F.2d 1060, 1062 (4th
Cir. 1984)). Additionally, the Court may “consider documents that are explicitly incorporated into

the complaint by reference.” Goines v. Valley Cmty. Servs. B822 F.3d 159, 166 (4th Cir.
2016);see als@posato v. First Mariner BankNo. CCB-12-1569, 2013 WL 1308582, at *2 (D.
Md. Mar. 28, 2013J*“The court may consider documents attached to the complaint, as well as
documents attached to the motion to dismisghéfy are integral to the complaint and their
authenticity is not disputed.”); CACI Int’l v. St. Paul Fire & Marine Ins. Cp566 F.3d 150, 154
(4th Cir. 2009).

Where the allegations in a complaint soundraud, the plaintiff also must satisfy the
heightened pleadg requirements of Federal Rule of Civil Procedure 9(b) by “stat[ing] with
particularity the circumstances constitutifigud.” This requires that the plaintiff allege “the time,
place, and contents of the false representationsghiss the identity of the person making the
misrepresentation and what he obtained thereby.” Harrison v. Westinghouse Savannah River, Co.
176 F.3d 776, 784 (4th Cir. 1999) (internal quotation marks omitted).

Discussion

|. Real Estate Settlement Procedures Act Claims

In Count | of the Amended Complaint, Plaifgiallege Defendant violated Section 8(a) of
the Real Estate Settlement Procedures Act (“RESPA™), codified at 12 U.S.C. § 2607(a). That
section states:

No person shall give and no person shaleptany fee, kickback, or thing of value

pursuant to any agreement or understanding, oral or otherwise, that business

incident to or a part of a real estatelsetent service involving a federally related
mortgage loan shall be referred to any person.
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12 U.S.C. § 2607(a). In common parlance, REpRAIbits kickbacks for referrals for real estate
settlement service involving fedé mortgage loans. HoweveRESPA’s implementing
regulations create a safe harbor, and provide dhkinder can pay “for services actually
performed,” even if the services are “tied to referrals.” 12 C.F.R. 8 1024.14(g)(1)(iv). Such a
payment is improper only if the amount paid “bears no reasonable relationship to the market value
of the goods or services provided.” Seel2 C.F.R. § 1024.14(g)(2PHH Corp. v. Consumer Fin.
Prot. Bureay 839 F.3d 1, 41 (D.C. Cir. 2016) (“[T]ransactions between businesses . . . tied to
referrals” are “lawful so long as reasonable market value was paid and the services were actually
performed.”), reinstated in relevant part and rev’d on other grourg&l F.3d 75 (D.C. Cir. 2018).
RESPA claims have a one-year statute of limitations. 12 U.S.C. § 2614.

Defendant moves to dismiss on the basis Btaintiffs do not sufficiently allege that (a)
Defendant was not IRESPA’s safe harbor provisions; (b) the RESPA claims are time-barred; and
(c) Plaintiffs lack standing for their RESPA clairadause they fail to sufficiently allege actual

injury.

a. RESPA SafeHarbor

Defendant argues that Plaintiffs have not pldasigficient facts to plausibly allege that
the challengeghayments were not within RESPA’s safe harbor provision. Judges in this Court
have considered these argumentshe related cases. Walls v. Sierra Pac. Mortg. Co., Inc.
Judge Russetlismissed the plaintiffs’ RESPA claim because they failed to allege that the lender’s
payments to All Star were not protectgdthe safe harbor. No. GLR-19-595, 2020 WL 1528626,

at *7 (D. Md. Mar. 31, 2020)“In failing to allege that Sierra Pacific’s payments to All Star are
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not protected under section 8(a)’s safe harbor provision, Plaintiffs have failed to allege an element
of their RESPA clain?).

In contrast, irDonaldson v. Primary Residential Mortg., Indudge Hollander found that
Plaintiffs had adequately allegy¢heir RESPA claim. Judge Hollander considered the opinion of
Judge Russell, but on the pleadings before hanately determined that the allegations were
sufficient to fall outside of RESPA’s safe harbor. No. ELH-19-1175, 2020 WL 3184089, at *19
(D. Md. June 12, 2020)Judge Hollander noted that “[a]t the [motion to dismiss] stage of the
litigation,” in which the allegations in the complaint are taken as true, “plaintiffs have adequately
pleaded facts that plausibly allege that the payments were not within the ambit of RESPA’s safe
harbor? Id. Specifically,“Plaintiffs have alleged that thgayments were not for marketing
services but, instead, were kickbacks for refertald. This allegation was supported by
allegations of sham invoices and sham paymentd that the payments were not made for the
provision of title servicesld. ?

Here Plaintiffs have sufficiently alleged fadhat would establish Plaintiffs are outside of
RESPA’s safe harbor. Taking the allegations in the compliaas true, Plaintiffs allege that All
Star paid Participating Lenders, including CBC National, “kickbacks” for the assignment and
referral of residential mortgage loans, refinaneesl reverse mortgages. Amend. Compl.  18.
Although some of the payments for these alleged kickbacks pagten “marketing materials”
and postage, All Star am2efendant allegedly attempted to ceal the true nature of the payments

through the use of sham invoices and sham payment reclatd§] 20-30. Thus, Plaintiffs allege

2 In Somerville v. West Town Bank & Trulitdge Messitte found that Plaintiffs adequately alleged
a RESPA claim, though in that case the parties did not dispute the safe harbor prdveson.
Somerville v. W. Town Bank & TNo. PJM 19-0490, 2019 WL 6131288, at *3 (D. Md. Nov. 19,
2019).
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that “[w]ith the laundering of kickbacks through thpdrty marketing companies and the use of
sham invoices and payment records, All Star Radicipating Lenders hoped to be able to use
claims of ‘comarketing’ as a sham and to further concds kickbacks and Kickback Agreement
from borrowers, regulators and law enforcenigsty: Id. § 31. This is sufficient at this stage of
the pleadings to plausibly contend thatalleged payments were outside of RESPA’s safe harbor.

It may be that Defendant ultimately will be ablestmw that all of the payments were for services
actually rendered within the safe harbor pramisi. However, that must be established after

discovery on these claims.

b. RESPA Statuteof Limitations

Next, Defendant arguelsat Plaintiffs’ RESPA claims fail because they are brought outside
of RESPA’s one-yeastatute of limitations that began to run “on the date of the occurrence of the
violation” 12 U.S.C. § 2614. Plaintiffs allege BFA violations spanning from 2011 to 2015,
and brought this action in 2019. Therefdtajntiffs’ RESPA claims are time-barred, unless they
are entitled to tolling of the statiof limitations. Plaintiffs argue & they are indeed entitled to
equitable tolling of the statute of limitations based on fraudulent concealment.

The Fourth Circuit “long has held that to toll anfitations period based on fraudulent
concealment, ‘a plaintiff must demonstrate: (1) thgarty pleading the statute of limitations
fraudulently concealed facts that are the basis of the plaintiff’s claim, and (2) the plaintift failed to
discover those facts within the statutory period, despite (3) the exercise of due
diligence!” Edmonson v. Eagle Nat'| Banl®22 F.3d 535, 548 (4th Cir. 2019) (quoting
Supermarket of Marlinton, Inc. v. Meadow Gold Dairies, Ifd. F.3d 119, 122 (4th Cir. 1995)

(citing Weinberger v. Retail Credit Co498 F.2d 552, 555 (4th Cir. 1974))To satisfy the first

10
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element of the fraudulent coratment test, a plaintiff must ‘provide evidence of affirmative acts
of concealment’” by the defendantld. (quoting Marlinton, 71 F.3d at 126).“‘Those acts,
however, need not be separate and dpatt the acts of concealment,” but instead ‘may include
acts of concealment involved iretfalleged] violation itself” 1d. “A plaintiff satisfies its burden

to allege an affirmative act of concealment if, éaample, it alleges that the defendant employed
‘some trick or contrivance intended ¢aclude suspicion and prevent inquity.ld. (quoting
Carrier Corp. v. Outokumpu Oy$73 F.3d 430, 44817 (6th Cir. 2012)).

Edmonsonnvolved a RESPA claim with allegations tusimilar to those alleged here. In
that case, the Fourth Circuit found that the plaistiiflequately alleged acts of concealment based
on contentionsthat “both Genuine Title and the Lenders created wed ‘sham’ entities to
channel the allegedly unlawful cash kickbatkshe Lenders’ brokers and loan officers entered
into ‘sham’ Title Services Agreements and ‘back-dated’ those agreements to further disguise the
kickback schemé&,and “the Lenders concealed their kickback scheme by not reporting the
payments on Plaintiffs’ required HUD-1 Settlement Statements, notwithstanding that governing
regulationgequiredreporting such payments.Edmonson v. Eagle Nat'| Ban®22 F.3d 535,
553-54 (4th Cir. 2019).

Here Plaintiffs allege that CBC Nationaldidulently concealed its scheme through the use
of third party marketing companies, “sham invoices and payment records,” and not reporting the
payments on Plaintiffs’ HUD-1 statementsSeeAm. Compl {1 18890; 209-15. Based on nearly
identical allegations, Judges Messitte, Russed,ollander found that plaintiffs had sufficiently
alleged fraudulent concealmengeeSomerville v. W. Town Bank & T2019 WL 6131288, at
*2; Walls v. Sierra Pac. Mortg. Co., Inc2020 WL 1528626, at4% Donaldson v. Primary

Residential Mortg., In¢.2020 WL 3184089, at *21Following Edmonsonand consistent with

11
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the decisions ilrsomerville Walls andDonaldson | find the same. Plaintiffs here have met their
burden in alleging the first element to toll the statute of limitations.

As to the second and third factors, | mdstermine whether Plaintiffs exercised due
diligence to uncover the facts supporting their clabbasfailed to uncover such facts within the
limitations period. Defendant argues that Plaintiffsge no diligence at all. ECF No. 17 at 32.
“Generally, whether a plaintiff exercised due diligence is a jury issue not amenable to resolution
on the pleadings or at summary judgméenEdmonson v. Eagle Nat'| BanR22 F.3d at 554
(citing TCF Nat. Bank v. Market Intelligence, In812 F.3d 701, 711 (8th Cir. 201@Jprton’s
Market, Inc. v. Gustafson’s Dairy, Ind98 F.3d 823, 832 (11th Cir. 199®eiser v. Residential
Funding Corp, 380 F.3d 1027, 1030 (7th Cir. 2004%)I]f a plaintiffis ‘aware of facts that should
have excited further inquiry,” then, so lag as the plaintiff engages in ‘reasonable further inquiry,’
the limitations period is tolled-and therefore does not begin to-ruantil such an inquiry would
have revealed sufficient facts for the plaintidf state a claim that would survive a motion to
dismiss” Id. (quotingMarlinton, 71 F.3d at 128).[I]t is possible for a plaintiff to satisfy [the
due diligence requirement] without demonstrating thahgaged in any spewfinquiry . . . [i]f
the plaintiff establishes that it was not (and sdodt have been) awaoé facts that should have
excited further inquiry on its part Id. (quotingMarlington, 71 F.3d at 128.)

In Edmonson the Fourth Circuit heldhat “whether one would expect a reasonable
residential mortgage borrowdo keep abreast of all enforcement actions related to the mortgage
lending and title services industries” such that the plaintiffs were on inquiry notice for purposes of
the RESPA statute of limitations was an issue that “should be decided by the finder of fact and is
not amenable to resolution on theawings or at summary judgmerit. at 558. Similarly, my

colleagues irsomerville Donaldson andWallsdeclined to find at the motion to dismiss stage that

12
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the plaintiffs in those cases failed to ecise due diligence as a matter of lavteeSomerville
2019 WL 6131288, at *3lwalls v. Sierra Pac. Mortg. Co., Inc2020 WL 1528626, at *5;
Donaldson v. Primary Residential Mortg., In2020 WL 3184089, at *21. Based on the same
logic, | cannot conclude at this stage of the peatings that Plaintiffs here failed to exercise due
diligence to uncover the allegedigncealed claims. Therefordamtiffs have adequately alleged
equitable tolling basedn fraudulent concealmenind Defendant’s motion to dismiss their

RESPA claims based on the statute of limitations is denied.

c. Standing for RESPA claim

Finally, Defendant argues that Plaintiffs’” RESPA claim fails because the Plaintiffs lack
standing. Defendant argue that Plaintiffs have sudfered a cognizable harm to satisfy the
“injury-in-fact” requirement of Article III standing. See Beck v. McDonal®48 F.3d 262, 270
(4th Cir. 2017). Specifically, Defendant arguleat although Mr. Kadow and the Joneses allege
damages of at least $300 and at least $1,300, respgcis@ result of surcharges from the alleged
kickback scheme, they were not actually injured because Mr. Kadow readereldr’s credit of
$979.80 and the Joneses received a lenders ofe(8t558.04 to reduce their closing costs. ECF
No. 16 at 34. Therefore, Defendant argues thet @there were surcharges based on the kickback
agreement, Plaintiffs suffered no injuryd. In response, Plaintiffs argue that tfrredit” in
guestion is a actually a tradeoff for the borrowaving selected, and paid, a higher interest rate.
ECF No. 17 at 31. Plaintiffs support their arguimeith guidance from the Consumer Financial
Protection Bureau.SeeConsumer Financial Protection Batge What are (discount) points and
lender credits and how do they work? (Aug, 3, 2017), https://www.consumerfinance.gov/ask-

cfpb/what-are-discount-points-and-lendeedits-and-how-do-they-work-ers6/ (“Lender

13
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credits work the same way as points, but inre¥eYou pay a higher interest rate and the lender
gives you money to offset your closing codféhen you receive lender credits, you pay less
upfront, but you pay more over time with the higher interest rate.”)

In Donaldson Judge Hollander considered similar arguments. She concluded that at this
stage of the litigation, in which the Court must assuhe truth of the allegations in the complaint,
the plaintiffs adequately alleged that the pricemytpaid for title and settlement services were
supracompetitive based on thkeged kickback schemédonaldson 2020 WL 3184089, at *16.
Further, Judge Hollander found that she could not conclude at the motion to dismiss stage whether
lender credits reduced plaintiffeverall cost and that plaintiffs did not suffer an injutgl. This
exact logic applies here. For the same reasonsitiffiin this case adpiately alleged injury-in-

fact based on the alleged supracompetitive thspaid for title and settlement services.

Il. Sherman Act Claims

In Count Il of the Amended Complaint]lakhtiffs allege that Defendant violated the
Sherman Act, 15 U.S.C. 8§ 1, by (1) conspiring exelcuting an agreement to fix the price of titles
and settlement services, Am. @pl. § 273; and (2) conspiring and executing an agreement to
refuse to deal with competitors. Am. Compl.  274. Defendant moves to dismiss for failure to

state a Sherman Act claim.

a. PriceFixing

Plaintiffs’ allegations for horizontal price fixing survive Defendant’s motion to dismiss-

though just barely.

14
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Price fixing is any “combination formed for the purpose and with the effect of raising,
depressing, fixing, pegging, or stabifig the price of a commodity.United States v. Socony-
Vacuum Oil Cq.310 U.S. 150, 223 (1940)The vast majority of Plaintiffs’ allegations have
nothing to do with a price fixing scheme. Rathey are more appropiely categorized, as
Defendant points out, as a tying arrangement, in which a loan from CBC National is the tying
product, and All Star title and settlement services is the tied prodBiotsying arrangements are
not necessarily unlawful and may even be pro-competi®e& Donaldson v. Primary Residential
Mortg., Inc, 2020 WL 3184089, at *18Tying arrangements are ubiquitous in the U.S. economy.
To be sure, tying arrangements are outlawegkitain circumstances, but they were not outlawed
by [RESPA] Section 8 in the circumstances at issue hére.[ [T]ying arrangementsre rarely
prohibited and ‘can bebeneficialto consumers . . . by enhamngi efficiencies and lowering
costs?”) (quotingPHH v. Consumer Financial Protection Burea&889 F.3d 1, 42 n.3 (D.C. Cir.
2016),revd on other grounds881 F.3d 75 (D.C. Cir. 201881 bang).

In Somerville v. West Town Bank & Trustitdge Messitte grantehe defendant’s motion
to dismiss the plainti§f Sherman Act claims. Judge Messifitund that the defendant lender and
All Star simply were not horizontal competitorslaherefore the Sherman Act claims failed under
either the per se or quidkiok analysis as allegedsomerville v. W. Town Bank & T2019 WL
6131288, at *89. After Judge Messitte’s opinion was issued in Somerville the plaintiffs inwalls
andDonaldsonwithdrew their Sherman Act claimsSee Walls v. Sierra Pac. Mortg. Co., Inc.
2020 WL 1528626, at *2 n.4honaldson v. Primary Residential Mortg., In2020 WL 3184089,
at*1n.l.

But in this case, the Sherman Act price fixalgim survives (at least for now) because the

pleadings contain one critical difference from thos&amervillethat allows the Sherman Act

15
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price fixing claim to survive though barely. Specifically, Pldifi alleges that CBC National had
its own title and settlement service company, Whiould make it a direct competitor of All Star.
Am. Compl.  54. To support this allegatiotaiRtiffs attach a CBC National email that states,
“They will send over a quote from CBC’s in house title company. Our fees will be $200 more
than the quote they sémver.” Compl., Ex. 16, ECF No. 17-1. Plaintiff further alleges and
attaches documents suggesting All Star andC @&re at least sharing information about and
potentially agreeing on prices for title and settlement services. Am. Compl. § 54; Ex. 1, ECF 1-2.
These allegations of price fixing between direghpetitors, taken as true for the purposes of this
motion, adequately state a price fixing clai®ee United States v. Socony-Vacuum Oi] 80
U.S. 150, 223 (1940))nited States v. McKesson & Robbins, |861 U.S. 305, 315 (1956) (price
fixing between firms at same market level per se unlawful).

Defendant argues th&taintiff misreads the email referring to CBC National’s in house
title and settlement services prder, and that under federal lamortgage lenders are prohibited
from engaging in title and skdtnent services. ECF No. 18 4in.3. But the success of this
argument depends on construing the email as tfenBant does, as opposed to how the Plaintiffs
construe it, and | am prohibited at the pleadis@gge from drawing any inference favoring the
Defendant. To be sure, following discovery f@eant may have a bador summary judgment
on these claims. However, taking #ilkegations in the complaint &sie and granting inferences
to the nonmoving party, Plaintiffsallegations of price shag and fixing between direct

competitors for title and settlement services ffigant to survive the motion to dismiss.
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b. Refusal to deal

Plaintiffs allege that CBC National and All Staixecuted an agreement to refuse to deal
with competitors on all CBC [] loans generated” by All Star. Am. Compl.{ 274. Plaintiffs assert
that “agreements between participants at the saraeket level to refuse to deal with other
competitors are unreasonable restraints of tradenaatter of law and pese violations of 81 of
the Sherman Act.” Id.  276. A refusal to deal typicaliyvolves agreements between competitors
at a given level of a market not to work wither companies at another level of the markste,

e.g, Toys “R” Us, Inc. v. FTC221 F.3d 928, 936 (7th Cir. 2000). In this way the agreement is to
“boycott” another company and cut them out of the market.

In Somerville Judge Messitte found that plaintiffs failed to allege a refusal to deal

scheme. He explained:

Plaintiffs also allege a refusal to deaheme, otherwise known as a group boycott,

by which West Town wouldrefuse to deal with any title and settlement services
company” other than All Star. ECF No. 1, { 40ke their price fixing claim, the

group boycott claim also fails because a grbapcott must be among competitors

to be per se unlawfuNYNEX Corp. v. Discon, Inc.525 U.S. 128, 135
(1998);Southern Volkswagen, Inc. v. Centrix Financial, |.BE7 F. Supp. 2d 837,
848-49 (D. Md. 2005)“For an agreement to be deemed a per se group boycott, it
must be made among horizontapetitors.”); see alsdcCampfield v. State Farm

Mut. Auto. Ins. C9.532 F.3d 1111 (10th Cir. 2008}he claims are inadequately

pled because State Farm and Lynx are not competitors, and therefore cannot engage
in a per se illegal, horizontal restraint whde”); Spectators’Communication
Network Inc. v. Colonial Country Clul253 F.3d 215 (5th Cir. 2001). Moreover,
Plaintiffs have offered little detail conteng the refusal to deal portion of the
alleged agreement. Indeed, the record suggests that West Town did not prevent
prospective borrowers from procuring settlement services from companies other
than All Star if they found a ptrerable or cheaper title compar8ee, e.g ECF No.

1-17.

Somerville v. W. Town Bank &,12019 WL 6131288, at *7 n.5.
As explained above, the allegatiamsre differ from those iSomerville because in this

case there are allegations, however slim, that GlBttonal and All Star we direct competitors
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for title and settlement services. But thi®s not save plaintiffs’ refusal to deal claim because the
Amended Complaint is devoid oledjations that CBC National and Atar, as title and settlement
service companies, had an agreement to boydbitchparty mortgage lender and cut them out of

the market. Rather, the Amded Complaint makes clear that All Star worked with many
“Participating lenders.” SeeAm. Comp.passim And to the extent that Plaintiffs allege that CBC
National and All Star refused to deal with athiéle and settlement service companies, this
argument fails for the reasons explained by Judge Messitte. Namely, that would be an agreement
between companies at different market levelsvamdd not support Plaintiffs’ allegations of a per

se unlawful refusal to deal agreement. Therefore, Plainffferman Act claims based on a

refusal to deal are dismissed.

[I1.  Racketeer Influenced & Corrupt Organizations Act Claims

In Count Ill, Plaintiffs allge violations of the Raekteer Influenced & Corrupt
Organizations Act (“RICO”), 18 U.S.C. § 1962. That section provides:
It shall be unlawful for any person wias received any income derived, directly
or indirectly, from a pattern of racketawyi activity or through collection of an
unlawful debt in which such personshaarticipated as a principal within the
meaning of section 2, title 18, United S&aode, to use or invest, directly or
indirectly, any part of such income, tre proceeds of such income, in . . . the
establishment or operation of, any enterprisecivis engaged in, or the activities
of which affect, interstate or foreign commerce.
18 U.S.C. § 1962(a). As the predicate for this claim, Plaintiffs allege that Defendant engaged in
“mail and wire fraud;” based on Defendant’s use of interstate mail and wires to further the alleged
kickback, price fixing, and refusal to deahsmes discussed above. Am. Compl. 1 294.

The Fourth Circuit has described a civil RICO actiorfaasinique cause of action that is

concerned with eradicating organized, longterm, habitual criminal activdyS. Airline Pilots
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Ass'n v. Awappa, LL&15 F.3d 312, 317 (4th Cir. 2010) (internal quotation marks and citation
omitted). Accordingly, it cautioned district coutts ensure that RICO’s extraordinary remedy
does not threaten the ordinary run of commercaisactions; that treble damage suits are not
brought against isolated offenders for their haresg and settlement value; and that the multiple
state and federal laws bearing on transactionsre not eclipsed or preempted.” Id. The Fourth
Circuit “will not lightly permit ordinary business contract or fraud disputes to be transformed into
federal RICO claims.” Flip Mortg. Corp. v. McElhoneB41 F.2d 531, 538 (4th Cir. 1988).

To plead a civil RICO claim, the plaintiff must allege “‘1) conduct [causing injury to
business or property] 2) of an enterpris¢hBdpugh a pattern 4) of racketeering activityMorley
v. Cohen888 F.2d 1006, 1009 (4th Cir. 1989) (quotBedima, S.P.R.L. v. Imrex Co., In€73
U.S. 479, 496 (1985))A RICO enterprise can consist of “any individual, partnership, corporation,
association, or other legal entity, and any uniogroup of individuals associated in fact although
not a legal entity.” 18 U.S.C. § 1961(4). Here the pleadings describe an alleged association-in-
fact enterprise. “[A]n association-in-fact enterprise must/baat least threersictural features: a
purpose, relationships among those associated with the enterprise, and longevity sufficient to
permit these associates to pursueetherprise’s purpose.” Boylev. United States556 U.S. 938,
946 (2009).

In Somerville Judge Messitte found that the plaintdidequately plead their RICO claim.
Somerville v. W. Town Bank & Tr2019 WL 6131288, at *5. Relevant lodge Messitte’s
analysis was the defendant lender’s alleged use of the mail to solicit borrowers and use of a third
party marketing company outside of Maryland as part of the schiemat *5-6. Judge Messitte
also noted that,Plaintiffs have alleged in detail aafrdulent scheme involving the conduct of

multiple companies and at least bank branches over tikeurse of five years that, Plaintiffs say,
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affected over 2,000 borrowers inuitiple states” and therefore found that the defendant’s
purportel acts were “appropriately covered by the RICO statute.” Id. at *6.

In contrast, inWalls andDonaldson Judges Russell and Hollander dismissed the RICO
claims. Judge Russell found that the RICO clamese based on the same allegations as the
RESPA claims, and because foeind that the plaintiffSRESPA claims failed, so too did their
RICO claims. Walls v. Sierra Pac. Mortg. Co., Inc2020 WL 1528626, at *{“[Blecause
Plaintiffs’ RICO claim is based upon mail and wire transaction that purportedly occurred in
furtherance of the alleged RESPA scheme, the Court will also dismiss Plaintiffs’ RICO claim.”)

In Donaldson Judge Hollander explained that the essence of the enterprise alleged was of
a hub and spoke variety, with All Star as the hub and the Participating Lenders as the spokes.
Donaldson v. Primary Residential Mortg., In2020 WL 3184089, at *26. But, she found that
the allegations failed to show how tBpokes were connected to one anothBonaldson v.
Primary Residential Mortg., Inc2020 WL 3184089, at *26Gignificantly, the Complaint is
devoid of facts connecting the spokes. In otherds, the Complaint is bereft of allegations
suggesting that the participating mortgage lenders were working together in furtherance of the
scheme or, indeed, that they were even aware of @hetis existence?”) ld. Therefore, this
“rimless” hub and spoke conspiracy failed. Id. citing In re Ins. Brokerage Antitrust Litig618
F.3d 300, 374 (3d Cir. 2010) (noting that an asserted hub and spoke RICO conspiracy without a
rim was“fatally defective”).

As the Plaintiffs do here, the plaintiffs beforelde Hollander argued that they are masters
of their complaint and are limiting their RIC@aim to that of a bilateral enterprise. Judge
Hollander rejected this argument, stating:

To be sure, plaintiffs posit that they are “masters of the Complaint” and are
therefore “entitled to limit their RICO claim to [that of a] bilateral enterprise.” ECF
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12-1 at 40. But, to interpret the Complaint as plaintiffs urge is tantamount to

rewriting the Complaint by way of an opposition to a motion to dismiss. This is

not permittedSee, e.gMylan Laboratories, Inc. v. Akzo, N,\7.70 F. Supp. 1053,

1068 (D. Md. 1991)noting that “‘it is axiomatic that the complaint may not be

amended by the briefs in oytion to a motion to dismiss’”) (quoting Car

Carriers, Inc. v. Ford Motor C.745 F.2d 1101 (7th Cir. 1984)). The heart of

plaintiffs” RICO claim involves a structure that they have simply failed to allege.

Accordingly, | conclude that plaintiffs have failed plausibly to allege a RICO

enterprise.

Donaldson v. Primary Residential Mortg., In2020 WL 3184089, at *26.

For the same reasons as Judge Hollander explaimszhimdson | find that the allegations
here fail to state a RICO clainWhile Plaintiffs allege that multlp “Participating Lenders” were
involved in the alleged scheme witll Star, as Judge Messitte noted, in this case there are no
allegations that indicate any of tparticipating lenders were ilggeement together. Rather, the
allegations only suggest that Altar had a similar alleged kio#ck (or as Defendants say, co-
marketing scheme) with various lenders. Indeed, thisméirmedby PlaintiffS arguments that
the Court should treat this as a bilateral enterprisaking this as a bilateral enterprise, Plaintiffs
ask this Court to transform an alleged agredrbetween All Star and CBC National into a RICO
conspiracy. This is precisely what the Fourth Circuit has warned against @&aeflip Mortg.
Corp. v. McElhong841 F.2d 531, 538 (4th Cir. 1988) (The FbWtrcuit “will not lightly permit
ordinary business contract or fraud disputes to be transformed into federal RICO claims.”) If other
lenders had similar agreements with All Stahestaggrieved plaintiffs can bring, and some quite
obviously have brought, their claims against themt tBe allegations that All Star repeated the
same alleged schemes with other lenders doesutdhe Defendant here in a RICO conspiracy.

“Were the rule otherwise, competitors who indepengenigaged in similatypes of transactions

with the same firm could be cadered associates in a common enterprise. Such a result would

21



Case 1:19-cv-00566-PWG Document 27 Filed 09/02/20 Page 22 of 24

contravenddoyle'sdefinition of “enterprise.” In re Ins. Brokerage Antitrust Litig618 F.3d 300,
375 (3d Cir. 2010).

Plaintiff’s point to the Third Circuit’s statement in In re Insurance Brokerage Antitrust
Litigation that “it is possible that plaintiffs' factual allegations would provide a plausible basis for
the assertion of a number of bilateral entegsiseach encompassing a broker and one of its
insurer-partners, or even the assertion thdtvidual brokers or insurers each constituted an
enterprise.” 618 F.3d 300, 375 (3d Cir. 2010). Plaintiffs essentially argue that they have taken up
the Third Circuit’s suggestion and alleged a bilateral enterprise here. But Plaintiffs seek to have
it both ways, writing nearly 300 paragrapdisout how CBC National and other Participating
Lenders participated in theAll Star schem® but then ask the Court to find that the alleged
agreement between CBC National and All Star oovis constitutes a RICO conspiracy. For the
reasons discussed above, if all of the Partigigatienders are involved, the RICO claim falils as
a rimless hub and spoke conspiracy. And if BC National and All Star are involved, the RICO
claim fails as an “ordinary business contract or fraud disputg.” Flip Mortg. Corp. v. McElhonge
841 F.2d 531, 538 (4th Cir. 1988JFherefore, Defendant’s motion to dismiss the RICO claims is

granted.

V. Personal Jurisdiction

Finally, Defendant argues that this Couacks general personal jurisdiction over
Defendant, and lacks specific personal jurisdittover Defendant as to the claims asserted by the
Joneses and by out of statlass members pursuantBoistol-Myers Squibb Co. v. Super. Ct. of

Cal.,, 137 S. Ct. 1773 (2017).
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Given that Plaintiffs’ Sherman Act price fixing claims survive, this Court has personal
jurisdiction over Defendant pursuant to 15 U.S.C. &&id¢h provides that “[a]ny suit, action, or
proceeding under the antitrust laws against a cotiparatay be brought not only in the judicial
district whereof it is an inhabitant, but alsoany district wherein it may be found or transacts
business.” This is sufficient to confer personal jurisdiction over Defendant on Plaintiffs” RESPA
claims as well given they arise from a common nucleus of operativeSaetNoble Sec. Inc. v.
MIZ Eng'g, Ltd, 611 F. Supp. 2d 513, 556 (E.D. Va. 2009) (holding the court could exercise
“pendent personal jurisdiction over claims arisingiin a common nucleus of operative fact,
whether the additional claim is a state claim or a federal claim”) (citing ESAB Grp., Inc. v.
Centricut Inc, 126 F.3d 617, 628 (4th Cir. 1997)).

Regarding the purported out of state class membeBsistol-Myers Squibbthe Supreme
Court held that state courts lacked personasgliction over a defendant on claims brought by out
of state residents that did not suffer their alteggury in the forum state. 137 S. Ct. at 1782.
However, the Supreme Court left open the question of “whether the Fifth Amendment imposes the
same restrictions on the exercise of personal jurisdiction by a federal doudt 1784 Weisheit
v. Rosenberg & Assocs, LLIKB-17-0823, 2018 WL 1942196, at *5 (D. Md. Apr. 25, 2018) (
is unclear what impadBristol-Myershas in . ..” a case involving “the exercise of personal
jurisdictionby a federal court over federal law claims in a class action.”) Judges in this Court have
been skeptical about extending the holding to fédenart class actions. Nonetheless, Defendants
urge the Court to apply the principlesBristol-Myers Squibkhere. Judge Hollander addressed
the same argument Donaldson and explained:

Courts in this district have consistenéiypressed skepticism concerning extending

the holding oMBristol-Myersto federal class actionsSeeWeisheit 2018 WL

1942196 (declining to find a proposed amended complaint futile under Rule 15
based orBristol-Myers) Nat'l Fair Hous. All. v. Bank of Am., N,ANo. CCB-18-
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1919, 401 F. Supp. 3d 619, 628 (D. Md. 2019) (noting that“#némating
federalism concerns that drove the Courditeest California of the power to hear
certain claims of out-of-state plaintiffs magply differently in federal court where
the forum tribunal and any alternative tribunal represent the sameeign.”).
And, the Seventh Circuit recently declined to extend the requiremeBrtsstil-
Myersto class actions in federal couvtussat v. IQVIA, In¢.953 F.3d 441, 447
(7th Cir. 2020).

Donaldson v. Primary Residential Mortg., In@020 WL 3184089, at *27. Ultimately, Judge
Hollander concluded that eéhquestion was prematuréd. (“In any event;,the Court need not
decide at this juncture what precisely the contofirs possible class will be, or if the Court will
certify a class at all’) (quotingWeisheit 2018 WL 1924219, at *5). | find the same. Issues
regarding class certification are properly deferred sath time as the Court determines whether
a class will be certified and what the nature of that class will be.

Therefore, Defendants’ motion to dismiss based on lack of personal jurisdiction is denied.

Conclusion

For the foregoing reasons, Defendant’s motion to dismiss is granted in part and denied in

part. Plaintiffs have adequatedileged RESPA claims and a Stnan Act price fixing claim. But

Plaintiffs’ Sherman Act refusal to deal claims and RICO claims are dismissed. A separate Order

will issue.
September 2, 2020 1S/
Date Paul W. Grimm

United States District Judge
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