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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BERNARD CAMPBELL, *

Plaintiff, *

*

V. Civil Action No. GLR-19-1173

ASRESAHEGN GETACHEW, M.D., *
WEXFORD HEALTH SOURCES, INC,,
and JANETTE CLARK, N.P., *

Defendants. *

**k%x

MEMORANDUM OPINION

THIS MATTER is before the Court on Defendants Asresahegn Getachew, M.D.,
Wexford Health Sources, Incand Janette Clark, N:®.Motion to Dismiss or, in the
Alternative, for Summary JudgmefECF No. 29) andefendant GetachewMlotion to
Dismiss or, Alternatively, for Summary Judgme(ECF Na 31).2 The Motions are ripe

for disposition, and no hearing is necess&eelocal Rule 105.6 (D.Md. 2018Jror the

1 The contracted medical care provider for the Maryland Division of Correction
facilities changed from Wexford Health Source, Inc., to Corizon, which holds the contract
as of January 1, 2019. Counsel for Getachew filed the second motion on his behalf for the
period beginning January 1, 2018e€ECF No. 31-2 at 1 n.1).

2 Also pending before the Court are Plaintiff Bernard Campbell’'s Motions for
Summary Judgment (ECF No. 37, Sff)dMotion for Dental Records (ECF No. 44s
well asseveral Motions to Strikby GetachewECF Nos. 38, 49, 54). For the reasons
explained below, Campbell’s Motions for Summary Judgment will be denied; Campbell’s
Motion for Dental Records will be denied without prejudiGetachew’s First Motion to
Strike (ECF No. 38) will be granted in part and denied int padGetachew’s Second and
Third Motions to Strike (ECF Nos. 49, 54) will be granted.
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reasons outlined below, the Court will grant in part and deny in part Defendants’ Motions,
which the Court construes as motions for summary judgment.
. BACKGROUND

A. Campbell’s Allegations®

Plaintiff Bernard Campbell is an inmatet Western Correctional Institution
(“WCI”) in Cumberland, MarylangCompl.at 1, ECF No. L He suffers from a hereditary,
incurable disease known as Chasbtarie-Tooth (“CMT").# (May 10, 2019Supp. [“1st
Supp’] at 3, ECF No. 3Defs.” Mot. DismissAlt. Summ. J[“Defs.” Mot. Dismiss] Ex.

1 [*Med. Recs] at 2, ECF No. 2%). Campbells CMT, whichcauses hinsevere pain
and loss omobility in his legs, feet, handand armsis “progressively [petting wors¢e
(1st Supp. at 3).

Campbell requires the use of leg braces to assist him with sta(died. Recsat

45).He states that on February 10, 2018, he was sePefendat Asresaheg@etachew

M.D., who placedan order for Campbell to be fitted with neamkle foot orthotics

3 Unless otherwise noted, the Court takes the following facts from Campbell’'s
Complaintand Supplemental Complaints (ECF Nos. 1, 3, 8) and accepts them &&ue.
Erickson v. Pardus, 551 U.S. 89, 94 (2007) (citations omitted). Pro se complaints are
entitled to special care to determine whether any possible set of facts would eatitle th
plaintiff to relief. Hughes v. Rowe, 449 U.S. 5, 9-10 (1980).

4 CMT is a progressive peripheral neuropathy that involves loss of muscle bulk in
legs and feet, frequent tripping and falling, pain due to muscle cramps or nerve damage,
and difficulty walking. See Mayo Clinic, CharcoMarie-Tooth disease,
https://www.mayoclinic.org/diseases-conditions/charcot-marie-tooth-disease/symptoms-
causes/syc-2035051Tlast visited Aug. 31, 2020).Treatment generally includes
prescription pain medication, physical therapy, occupational therapy, and orthopedic
devices to assist with mobility and to prevent injury. (Id.). The disease generally begins in
the feet and lower extremities but may eventually affect an individual’'s hands and arms.

(1d.).
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(“AFOS’). (1st Suppat 3. Campbell explains he has a bilateral fdodp® and the leg
braces help him with standing and in preventing falls. (Id.).

On August 21, 2018, Campbell was sent offsite to be measured and fitted for new
leg braces(ld.). He claims that the “medical staff at WCI did not want to pay for thesAFO
so they order[ed] a different kind of bracehich Campbell received on November 8,
2018. (Id.).According to Campbelthe leg braces provided did not work avidry Miller
told him on January 16, 2019, that he would need to submit another consult request to
obtain newAFO braces(ld.). WCI approved his consult request on March 3119 but
had not provided him with the braces as of April 8, 2019.ali3-4).

Campbell also requires a lotgndled toothbrush as an assistive device because he
has “very weak fingers and weak handgd: at 4. On June 22, 2018, Clark saw him and
gave him “medical paperwork” to have a lehgndled toothbrush(ld.). Campbell
complains that while property officer Lt. Pennington gave him a-langlled toothbrush
“last yeat—apparently referring to 2038he had not received a new orfid.). When
Campbell complained about not receiving a new toothbrush, he was told by Lt. Pennington
that he would receive a new toothbrush when he requestedl@neCampbell states he
requested new toothbrush in February 2019, but Lt. Pennington responded that it was a

medical issue and medical staff was supposed to provide him with this tooth(uah.

> A foot drop refers to “difficulty lifting the front part of the foot” causing the front
of the foot to drag on the ground when walking. It is a sign of an underlying neurological,
muscular or anatomical problem. See Mayo Clinic, Foot Drop,
https://www.mayoclinic.org/diseases-conditions/foot-drop/symptoms-causes/syc-
20372628(last visited Aug. 31, 2020).
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5). Campbell claims that he was informed during a dental ebpakn April 29, 2019, that
he had two cavities, which he asserts were caused by his lack of a new toothbrush. (1d.).
Campbell also claims that his pain medications were improperly discontmaed
he was improperly denied a personal wheelclidume 20, 2019 Supp.4t Supg] at 1,
ECF No. §. He states that on November 28, 2018, he went to Bon Secours Hospital
(“BSH") for an Electromyography (“EMG”study® (Id.). The neurologist he saw, Dr.
Harjit Bajaj, wrote an order to continue Campbell on his current medicat{&h}.
Campbells medicabns at that time included Ultram, a narcotic strength pain reliever
(Id.). On December 1, 2018, the “Pain Management Clinicook [Campbell] off the
Ultram medication” despitBajaj's order (Id.). The medication was not reinstated until
June 7, 2019, and it was prescribed at a lower.d&k¢. The fivemonth interruption in
pain medication caused Campbell to suffer “a lot of pain days and hi¢dts. He states
that all medical providers agree that his condition is worsening, yet his “medication ke[pt]
getting tak[en] from [him]. (1d.).
Campbell describes his inability to obtaanpersonal wheelchair as an ongoing
problem (Id.). He explains that he has “very bad drop foot” in both feet and requires leg
braces on both legdut for long distances he has been provided a wheelchair since

November 19, 20121d.). He states that hieadbeen requesting his own wheelchair for

6 An EMG is “a diagnostic procedure to assess the health of muscles and the nerve
cells that control them[.]” See Mayo Clinic, Electromyography (EMG),
https://www.mayoclinic.org/tests-procedures/emg/about/pac-20393&<t3visited Aug.

31, 2020). The test results can reveal “nerve dysfunction, muscle dysfunction or problems
with nerveto-muscle signal transmission.”
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use in hiscell since August 8, 2015, because he has suffered several falls that have resulted
in injuries (Id. at 1-2).

On July 3, 2017Campbell fell while he was in his cell and sustained a fracture to
his pinky finger (Id. at 2). Campbells records indicate his chronic medical conditions
include “mallet finger” in the fifth finger on his right hand. (Med. Recs. at 18). Campbell
was “seen bya] hand surgedhon September 19, 20%@r this condition resulting in a
recommendation for splinting. (Id.).

On March 8, 2019, Campbell fell while in the recreation hall of his housing unit
(2d Suppat 2. On May 24, 2019, Campbell fedlgainwhile in his cell and reinjured the
finger he fractured in 20171d.). Campbell states he has been asking for-aayxof his
hand because he believes he fractured his finger again. (Id.).

On June 13, 2019, Campbell met with “a nurse name[d] Ryan” and a “lady who
works in medical” named Brenda Reese to discuss an administrative remedy procedure
complaint (“ARP”) regarding his need for a wheelchdld. at2). They told himthat Bajaj
issued an order for a wheelchair on May 22, 20b8veveras of June 20, 201€ampbell

had not received a wheelchair. (Id.).

" Mallet finger occurs “when the outermost joint of the finger is injured” and can
occur when a fracture causes the tendon to ruptbee WebMD, Mallet Finger,
https://www.webmd.com/fitness-exercise/mallet-finggtast visited Aug. 31, 2020). The
condition can cause an “[ijnability to completely extend the finger while still being able to
move it with help.” Id.



B. Defendants’ Response

On February 10, 2018, Campbell was seetGbtachewfor a Chronic Care Visit
(Med. Recs. at)2 Getachewoted that Campbé CMT was “getting worse” and referred
Campbell for a neurology consultatiofid.). At that time, Campbell was prescribed
Tramadol 100ng twice a day and Neurontin 1800 mg twice a ¢y at 3. In Getachevs
assessment and plan he noted that Canmipbalirrent medications should be continued
“since the patient reported his pain is waahtrolled when he is on Neurontin and Ultram.

(Id. at 5).

On April 10, 2018, Terri Davis, .R., saw Campbell for a sick call requedd. at
6—8). Davigeordered Campbeédl Ultram and completed paperwork prescribing Campbell
wheelchair use for long distances as well as for assignment to a handicappédl aeb,

8).

On May 31, 2018, Campbell was seen by Matthew Carpent&r fét sick call
regarding a request for renewal of his pain medication. (Id. at 9). Campbell told Carpenter
that his leg braces no longktr properly and he was almost out of straps for the braces
(Id.). A consultation for a fitting for new braces at University of Maryland was pending at
the time (Id.). Carpenter did not renew Campbglprescriptioafor Tramadoland Ultram,
noting potentiafor abuse, increased tolerance, and physical dependence associated with
opioids (Id.). Carpenter also noted that Campbell did not appear to be in pain during the
sick call visit (Id.). Campbell prescription for Neurontin was refilledld. at 11).
Carpenter also submitted another referral for Campbell to be fitted with new leg. braces

(Id. at 12).



Campbell was seen Bajaj at BSHon June 6, 201§1d. at 13-14). Bajaj noted
that Campbell reported being unable to sleep through the night due to the pain he
experiences. _(ld.)Campbell reported that “he has been taking the medications for
symptomatic treatment for his neuropathy, including tramadol and Neurontin, but he said
symptoms are worseninijow in the nighttime, he cannot sleep because symptoms are so
severe . . he has tingling and numbness in both feet up to both Rnées.at 13.
Campbell also reported that he was developing tingling and numbness in both(ltlhds
Bajaj noted that Campbell was “already on Ultram 150 mg b.i.d., Neurontin 1800 mg
b.i.d.,;” which Bajajcharacterized as“very high dosage of these medicatién$d. at 14.

To address Campbé&dl increasing pairBajaj added “Elavil 60 mg every night” to help
with both the neuropathy and the insomnia. (Id.).

On June 8, 2018&etachewentered an administrative note indicating that he was
informed by a nurse that Campbell was “about to run out of his Ultrdch at 16.
Getachewnoted he would renew Campbslimedication and revaluate him in two weeks
(1d.).

On June 22, 2018, Clark saw Campbell for sick call regarding his request for a long
handled toothbrush to accommodate his hand weakn@sk at 1§. According to
Getachew Campbell’'s request fothe longhandled toothbrush was not approved by
security because it was deemed to be “susceptible to being weapoifizefs.” Mot
Dismiss Ex 5 [“Getachew Decl.”l 8§ ECF No. 29%5). This disapproval occurred twice;
Getachew avers thdtere is a plan for Campbalhealthcare providers to meet to consider

an alternative solution for his oral hygiene. (1d.).
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On July 21, 2018, Beverly McLaughlin,.iRP., advised Campbell he had been
approved for an evaluation for new leg braces and should be schedule(VshrRecs.
at 22).0On August 21, 2018, Campbell was seen at Ability Prosthetics and Orthotics
(“Ability”) in Hagerstown, Maryland(ld. at 24. The patient notes from the evaluation
indicate that Campbell had been using his current AFOs for three years and they “are
cracking and the pads and straps are worri @Qlgt). The notes also indicate that the new
braceswould need to be “a custom version due to his thin leg size which is not
accommodated very well by the prefabricated optiorikl.). On October 3, 2018,
Campbell was informed by Mary Miller, .R, that “per collegial decision” the custom
orthotics he wasvaluated for would not be ordered until Campbell “tried braces ordered
on site to see if they were beneficiglld. at 30).Campbell was “initially upset but after
discussing it with him he agreed to try the orthoses/braces ordered ‘o(igi}e.

On September 18, 2018, when Campbell was seen by Msllernoted that
Campbell was “[c]urrently on Neurontin and tramad@ld. at 26).Campbell told Miller
that he suffers from “diffuse generalized pain, worse in his bilateral lower legs afid feet
with worsening symptoms in his handsl.). Miller renewed Campbél medications and
noted thathe EMG consultation requesbm July 12, 2018 was still pending and the status
needed to be checked. (Id. at 26, 29).

Campbell began complaining of a loss of his sense of smell and taste at an October
3, 2018 visit with Miller (Id. at 30) Campbell brought this problem up again with Miller
on October 28, 201§ld. at 33. Miller noted that Campbell was started on Zyrtec for his

allergies at the last scheduled appointment, but Campbell explained it only helped with the

8



allergies and not the decrease in smell and.téstg¢ When Campbell expressed concerns
about cancer causing his symptoms, Miller explained that the loss of taste and smell can
be caused by “several other possible causes such as nasal polyps, zinc deficiéncy, etc.
(Id.). Miller ordered lab tests to rule out other possible causes such as diabetes and
Sjogren’ssyndrome, an immune system disordgd. at 33 36). Miller also noted that
Campbell had suffered a traumatic brain hemorrhage in 199%t (348.

On November 29, 2018, Bajaj conducted an EMG tesCampbell. (1d. at 40).
Campbell met later that day with Karen Glas$y.Rwhonoted thaBajajhad issued orders
for Campbell to continue with Tramadol, Neurontin, and physical the(&hy. Renewal
of Campbells medications was delayec&nd on December 1, 2018, Akintonde
Oluwabunmi, PharnD. issued a “pain management consu(td. at 41). Oluwabunmi
acknowledged that Campbell had CMT and noted that Campbell “has a history of several
trials of alternative pain medications such as: Amitriptyline, Baclofen, Cadegnme,
Methocarbamol, and Lyrica(ld.). Oluwabunmi also noted that Campbell had dedine
trying Cymbalta, Effexor, Tylenol ES, and NSAID@d.). Based on the review of
Campbells history, current test results, and his condition, Oluwabunmi recommended
ordering an HgbAlc test, noting that Camplselast HgbAlc reading occurrau 2013;
stating Campbell on Meloxicam 7.5 mg biskducing the Gabapentin dosage to 1200 mg
three times per dayepeating a test for Gabapentin levels in Jang@adg and referring
Campbell to an interdisciplinary pain management clinic for discussion of the ¢rgatm
plan. (Id.at 42).Oluwabunmi also recommended that Campbélramadol be tapered to

100 mg twice a day followed by a 10 to 25% weekly taper becaubker view “[l[jong-
9



term opiate use can increase pain and there are no studies supporting the use of long term
opioids for chronic, noncancerous paid.).

On January 16, 2019, Miller saw Campbell for a sick call.(iglt at 43). Campbell
discussed his need for a lehgndled toothbrush with Miller and explained that custody
staff told him that a new one would need to be provided by medical (st&)ff Campbell
also brought up the change in his medication and complained that he had been without
Tramadol for “a good whilé. (Id.). Miller explained that the clinical pharmacist had
recommended tapering with discontinuation of Tramadol, decrease of Neurontiambse
beginning Meloxicam(ld.). Miller noted that Campbell had simply stopped receiving
Tramadol, rather than receiving a tapering dose as recomme(hdi¢dMiller therefore
ordered themedicationsjncluding the tapering dose of Tramadahd also ordered lab
tests, includingpne forAlc and Neurontin levelas requested by the clinical pharmacist
(Id.). Miller also put in a consult request for Campbell to receive the custom orthotics he
was measured for at Ability. (Id. at 49).

On March 8, 2019, Melissa M. Boch,NR was dispatched to Campbsllhousing
unit because Campbell had fall¢id. at50). When she arrived, she found Campbell lying
on his backon the floor (Id.). Campbellexplained that his fall was caused thye four-
yearold brace$e was using(ld.). Boch examined Campbell ara@ther than his complaint
of pain under his right knee, found him to be uninjured by the fall. (I1d.).

On March 31, 2019, Campbell met with Clark and discussed several pending care
concerns(ld. at 53).Clark put in a request for Campbell to be seertskyachew within

the week “if possiblé.(ld.). Clark listed the following “[p]ending careoncern$ in the
10



patient recordCampbells leg brace%are causing open areas on lateral ankles” and do not
help with his foot drop, causir@ampbelito fall more frequently) EMG test results from
BSH had not been received; and Elavil, a medicaBeommended bBajaj, was making
Campbell “too drowy.” (Id.). Clark also generatezbnsultation requestoran inperson
neurology consultation @SH and for physical therapy to assist Campbell with gait
training and strengthenings well as for suggestions regarding assistance for brushing his
teeth. (1d.).

Pursuant to Clartls request,Getachewsaw Campbell on April 8, 2019, via
telemedicine. (Id. at 59A nurse, Lori Keisterassisted with the physical examination
(Id.). Getachewnoted that Campbell was in a wheelchaie could notwalk, andhis
condition was deteriorating._(Id.Campbell had “atrophy of the upper and lower
extremities” and complained of “severe pain with tingling sensation particularly at’night.
(Id.). Getachew furthenoted during the exam that Campbell exhibited an absence of
reflexes in both upper and lower extremities as well as “pressure ulcershisodaily
wheelcha use (1d.). The “Nursing Comments” in the record indicate that the “[p]rovider
will consult with pharmacy provider for possible ultram reneivgt.). Getachew also
submitted aconsultation requesbr Campbell tovisit Bajajfor a neurology followup. (Id.
at 60).

On April 11, 2019, Campbell was evaluated by Physical Therapist Stephen D. Ryan,

who noted that Campbelbald walk with a cane independently for 50 featd usd a

8 Clark noted Miller's January 16, 2019 request for a consult, but added that she did
not know if a decision had been made regarding that request.
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wheelchair for “community distancégld. at64). The stated goal for the eight sessions of
therapy included increasing Campbelknee and hip strength and establishing a self
maintenance prograrid.). Campbell attended physical therapy sessions during April and
May 2019 (Id. at 6173).

Campbell returned tBSH to seeBajajon May 22, 2019(1d. at 74). Bajaj noted
that Campbelvas “losing his muscles in both feet and both hands” and that his symptoms
were worsening. (1d.). Baj&pld Campbell that the only treatment for his conditi@as to
treat the symptomsaandrecommendedaontinuing his prescriptions fafrramadol 50 mg
twice daily and Neurontin 600 mg twice dailong withcontinuing his physical therapy.
(Id.). Bajaj alsonoted that Campbell needed a personal wheelchair becauseltienot
walk or stand(ld.). Bajaj stated, “[h]is muscles are getting wasted every year more and
more, so he needs a personal wheelchair, that is what he want$ {geEollowing this
appointment, Campbel Tramadol prescription was reinstated v@btachews approval
(Id. at 76-77).

On June 15, 2019, Campbell complained to McLaughlin that he had not received
his leg braces, the increased pain medication, or his peradreaichair. (Id. at 81).
McLaughlin was responsive to Campbelicomplaints, notifying the medical records
department that Baja'report was not in Campbellrecord and resubmiig the consult
request for Campbeée#i leg braces(ld.). At the appointment, McLaughlin clipped
Campbells toenails because iasunable to dsohimself due to the atrophy in his hands

(Id.). On June 24, 2019, when McLaughlin reviewed the neurology consult, she verified
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that Bajajrecommended Campbell be given a personal wheelchair to use and put in an
order for the wheelchair as well as a single cell. (Id. at 86).

On July 22, 2019, Campbell complained to Sue Braritl, Bhat he still had no
received his leg braces, he was losing his sense of smell, and he had a “lesion on the top of
his head that a provider biopsiedld. at 8. Campbell was referred to a provider for
evaluation of the loss of his sense of smell. (Id.).

On July 24, 2019, Campbell was admitted to the infirmary because “he rolled his
ankle in his cell. (Id. at 90) He had not received his new leg braces at that tijidg.
Glassnoted that Campbell was being “set up with his own [wheelchair] and handicap cell.
(Id.). Getachew statdébat the order for a personal wheelchair was placed in June 2019 and
“followed up again in October 20T9Getachew Declf 10) To date, there is nevidence
in the record as to whether Campbell has receaysetsonal wheelchair.

On August 15, 2019, Campbell returned to Ability to receive his custom fit
orthotics.(Med. Recs. at 91Getachewexplains that the delay in Campbell receiving his
custom orthoticsvasdue to scheduling delaysith which Getachewwasnot involved
(Getachew Declf 7). Getachewadmits, however, that the standard orthotics provided to
Campbell proved to be ineffective “[a]fter a few montle$™is receipt of the braces in
October 2018&nd that Campbell has “significant muscle atrophy of his upper and lower
extremities” with bilateral foot drofld. Y 6).Despite those factor§etachewmaintains
that “deferring the custom AFOs to see if standard stock braces would be effective was an
appropriate decision given the cost differernitiéld.). Getachewdoes not state what the

cost difference is between the standard braces and custorctsligid.).
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On August 23, 2019, Campbell was seembuyrologist Dr. Bernard McQuillan
who renewed Campbé&dl prescriptions for Neurontin and Tramaddled. Recsat 92-
94). The request for those medicatiomasapproved byGetachew. (Idat 94. Getachew
explains that Campbédi Tramadol was discontinued based on the clinical pharnsacist
recommendatior{Getachew Decl] 9).For his part, Getacheagrees thatramadols not
recommended foflong term use for chronimoncancerous paih (Id.). However,
Getachewalso notes that the considerations raised by the clinical pharmacist “must be
balanced with [Campbé#l] condition of pain that he reports is worsening and reports is
not effectively treated with other medicationgld.). After consulting with the clinical
pharmacist about restarting Tramadol and having Campbell evaluated agajapwho
also recommended restarting Tramadol at 50 mg BID, Campbell was prescribed Tramadol
again in June 2019. (Id.).

[I. DISCUSSION

A. Non-Dispositive Motions

Getachew has filed several Motions to Strike on the grounds that Campbell’s filings
constitute impermissible amendments to his Compl&ntsuant to Federal Rule of Civil
Procedure 15(a), “[a] party may amend its pleading once as a matter of course within 21
days after serving it, or if the pleading is one to which a responsive pleading is required,
21 days after service of a responsive pleading or 21 days after service of a motion under
Rule 12(b), (e), or (f), whichever is earlieFed.R.Civ.P. 15(4]). “In all other cases, a
party may amend its pleading only with the opposing patyitten consent or the coist

leave.” Fed.R.Civ.P. 15(a)(2Rule 15 dictates that “[tlhe court should freely give leave
14



when justice so requires.” Id. Where the proposed amendment to the complaint appears to
be a futility, this Court has the discretion to deny leave to ankeridity is apparent if the
proposedamended complaint fails to state a claim under the applicable rules and
accompanying standards: “[A] district court may deny leave if amending the complaint
would be futile—that is, if the proposed amended complaint fails to satisfy the

requirements of thiederal rules.’Katyle v. Penn Nat. Gaming, In€37 F.3d 462, 47(4th

Cir. 2011)(citing U.S.ex rel. Wilson v. Kellogg Brown & Root, Inc., 525 F.3d 370, 376

(4th Cir. 2008)).
The Courtmay also deny leave to amend where the proposed amendment “would
be prejudicial to the opposing party, or the moving party has acted in bdd f&tual

Rights Ctr. v. Niles Bolton Assoc., 602 F.3d 597, 603 (4th Cir. 20A0proposed

amendment is prejudicial to the opposing party if it is belated and would changsuhe

of the litigation 1d. at 604;see alsdDeasy v. Hill, 833 F.2d 38, 42 (4th Cir. 1987)

Additionally, the Court may not address new claims raised in opposition to a dispositive

motion, because it is not a vehicle for amending the comp&éayVhitten v. Healthcare

Grp., Inc, No. PWG14-3193, 2015 WL 2227928, at *7 (D.Md. May 11, 2015).

In addition to the allegations in his Complaint, Campbell outlines additional claims
andputative Defendantis his Opposition to Defendants’ Motion to DismiéBIl.’s Resp.
Defs.” Mot. Dismiss [*PIl.’s2d Opp’n”], ECF No. 35)Specifically, Campbell states theat
review of the records attached to Defendants’ Motions reveals new people he believes are
responsible for his substandard medical cdce.af 2). As such, Campbell seeke add

Mary Miller, N.P., Akintonde D. Oluwabunmi, Pharm.D., Bernard McQuillan, M.D., and
15



Corizon Healtras Defendantsld.). His claim against Oluwabunmi is that she improperly
terminated his Tramadol prescription despite a specialist, Bajaj, recommending he remain
on the drug.lfl. at 6-7). His claim against Miller is that she was the first person he told he
was losing his sense of smell and she did not refer him to a specialist for the problem; she
Is also the provider that informed him the prison’s collegial review process had not
approved his custom AFOs. (Id. at 728).

Getachew moved to strike geproposed amendmerds December 9, 2019. (ECF
No. 38).Getachew argudbat these amendmentgeprejudicial in that they seek to change
the nature of the claims asserted and add parties who have not been served. The Court
agrees. MoreoveCampbell’'sattempt to amentdis Complaint througihis Opposition is
improper.SeeWhitten 2015 WL 2227928, at* For these reasons, Campbell’s proposed
amendments will be denied.

On December 10, 201%hirty-six days after Defendants filed their Motion to
Dismiss Campbellfiled an Amended Complainwithout seeking leave from the Court
(ECF No. 39. The Amended Complainseeks tcadd Beverly McLaughlin, R.N.Pas a
Defendant because “she was the main person [he] started to get seen by when [he] first
started asking to get a personal wheelchair” and to amend the amount of damages he seeks
to $800,000. (Am. Compl. at 1-2, ECF No. 39). Campbell seemingly blames McLaughlin
for the fouryear delay in receiving a wheelchair because she is the one who put in a request

for a wheelchair on June 15, 2019; an ARP he filed regarding the wheelchair was found

9 Campbell raises similar claims in ldecember 2, 2018orrespondenchich he
filed four days before submitting his Motion for Summary Judgment. (ECF No. 36).
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“meritorious”; and because he suffered a few falls in his cell due to not having the
wheelchair. (Id.). Campbell’s claims are futile, however, because they are asserted against
amedical provider whan large partattempted to resolvthedelay in providingCampbell
with a wheelchair and leg bracégcordingly, the Court will strike Campbell’s Amended
Complaint from the record.

Campbell twice supplemented emplaint before Defendants respond@eiCF
Nos. 3, 8). However, after Defendants’ filed their dispositive motions, Campbell filed two
additional Supplements to his Complaamt May 27, 2020 and July 7, 2020. (ECF Nos.
48, 53). Getachewovedto strike these additional Supplements on June 2, 2020 and July
27, 2020, respectively. (ECF Nos. 49, B3gtachewasserts thahe Supplements contain
new allegations thatGetachewexamined Campbell's skin lesion and facilitated a
dermatology consultation. According to Getachew, these allegatawas outside
Campbell's original Complaint and therefore were modressed irthe dispositive
motions.The Court agree€laimsregarding Campbell’s skin lesion, which were not a part
of Campbell'soriginal Complaint or his first two Supplements, woblelatedly change

the nature of his claim&eeEqual Rights Ctr., 602 F.3d at 6@urthermore, Campbell

may not attempt to add claims during the summary judgment phase of thisSease

Sensormatic Sec.Corp. v. Sensormatic Elecs..C45p F.Supp.2d 399, 436 (D.Md. 2006)

(liberal pleading standard “does not afford plaintiffs with an opportunity to raise new
claims at the summary judgment stag&gcordingly,the Court will strike Campbell’s

May 27, 2020 and July 7, 2020 Supplements.
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Finally, Getachewhasalso moved to strike whdte argueds an unauthorized
surreply toDefendantsMotion to Dismiss. No party is entitled to file a surreply unless
otherwise ordered by the Cousieel.ocal Rule 105.2(a)¥.Md. 2018).A surreply is most
often permitted when the moving party must respond to matters raised for the first time in

a reply. SeelLewis v. Rumsfeld, 154 F.Supp.2d 56, 61 (D.D.C. 2001).

As sometimes occurs in pro s&tters, the motion practice in this case has not been
a model of clarity. Two separate Motions to Dismiss were filed in this-etsefirston
November 4, 2018y all Defendants, and the second on November 11, @1&half of
Getachewonly. (See ECF Nos. 29, 31 Campbellfiled an untitled Oppositioron
November 20, 201@he “First Opposition”), which himdicatedwas a “response to Doctor
Getachewgic] motion to dismiss.” (Pl.’s Resp. Mot. Dismiss [“Pl.’s 1st Opp’at 1, ECF
No. 33). Six days later, Getachew filed a Reply in which he apparently recognized that
Campbellwas responding to his Motion. (ECF No. 34). That same day, Campbell filed
another untitled Oppositionthe “Second Opposition”) in which he noted it wais
“response to the defendants [sic] answer to my complaints.” gel.3pp’nat 1).

Defendants assert that CampisHRirst Oppositionwas incorrectly docketed as
response to Getachew's individudbtion to Dismiss, citing as evidence that Campbell
referenced information contained in the Defendants’ Motion to Dismiss. Thus, according
to Defendants, both of h@ppositiongesponded to the same Motion, making his Second
Oppositionan unauthorized surreplythe Court is not convinced. While Campbell’s
pleadings could be clearer, the initial sentences of @pthositionsappear to indicate that

Campbell intended to respond to the tMwmtions separatelylndeed, the Court sent
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Campbell two separate Rule 12/56 Notices, thereby notifying him twice of his ability to
respond. $eeECF Nos. 30, 32Moreover, the fact that his Seco@gpositionwas filed

on the same day &etachew’s Repir-and the fact that Getachew himself initially viewed
Campbells First Opposition as a response to his Motienfurther undermines the
conclusion thaCampbell’'s Second Oppositiamonstituted an unauthorized surreply. For
these reasons, the Court declines to strike Campbell’s Second Opposition.

B. Defendants’ Dispositive Motions

1. Conversion

Defendants’ Motions are styled as mosda dismiss under Federal Rule of Civil
Procedure 12(b)(6) or, in the alternative, for summary judgment under Federal Rule of
Civil Procedure 56(SeeECF Nos. 29, 31)Motions styled in this manner implicate the
Court’s discretion under Rule 12(d) of the Federal Rules of Civil Proce@ee.

Kensington Vol. Fire Dept., Inc. v. Montgomery G{y88 F.Supp.2d 431, 4387 (D.Md.

2011), aff'd 684 F.3d 462 (4th Cir. 2012). This Rule provides that when “matters outside
the pleadings are presented to and not excluded by the court, the [Rule 12(b)(6)] motion
must be treated as one for summary judgment under Rule 56.” Fed.R.Civ.P. 12(d). The
Court “has ‘complete discretion to determine whether or not to accept the submission of
any material beyond the pleadings that is offered in conjunction with a Rule 12(b)(6)
motion and rely on it, thereby converting the motion, or to reject it or simply not consider

it.” Wells-Bey v. Kopp, No. ELH12-2319, 2013 WL 1700927, at *5 (D.Md. Apr. 16,

2013) (quoting 5C Wright & Miller, Federal Practice & Procedure 8 1366, at 159 (3d ed.

2004, 2012 Supp.)).
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The United States Court of Appeals for the Fourth Circuit has articulated two
requirements for proper conversion of a Rule 12(b)(6) motion to a Rule 56 motion: notice

and a reasonable opportunity for discov&geGreater Balt. Ctr. for Pregnancy Concerns,

Inc. v. Mayor of Balt., 721 F.3d 264, 281 (4th Cir. 2013). When the movant expressly

captions its motion “in the alternative” as one for summary judgment and submits matters
outsde the pleadings for the court’s consideration, the parties are deemed to be on notice

that conversion under Rule 12(d) may oc8geMoret v. Harvey, 381 F.Supp.2d 458, 464

(D.Md. 2005).
Ordinarily, summary judgment is inappropriate when “the parties have not had an

opportunity for reasonable discovery.” E.l. du Pont de Nemours & Co. v. Kolon |ndus.

Inc., 637 F.3d 435, 448 (4th Cir. 2011). Yet, “the party opposing summary judgment
‘cannot complain that summary judgment was granted without discovery unless that party
had made an attempt to oppose the motion on the grounds that more time was needed for

discovery.” Harrods Ltd. v. Sixty Internet Domain Names, 302 F.3d 214, 244 (4th Cir.

2002) (quoting_Evans v. Techs. Applications & Serv. Co., 80 F.3d 34 (4&h Cir.

1996)). To raise sufficiently the issue that more discovery is needed, tmeavamt must
typically file an affidavit or declaration under Rule 56(d), explaining the “specified
reasons” why “it cannot present facts essential to justify its opposition.” Fed.R.Civ.P.
56(d).

“The Fourth Circuit places ‘great weight’ on the affidavit requiremexautilus

Ins. Co. v. REMAC Am., Inc., 956 F.Supp.2d 674, 683 (D.Md. 2013) (qu&iwvaas 80

F.3d at 961). However, nesompliance may be excused “if the nonmoving party has

20



adequately informed the district court that the motion is premature and that more discovery
IS necessary.’Harrods 302 F.3d at 244. Courts place greater weight on the need for
discovery “when the relevant facts are exclusively in the control of the opposing party,”
such as “complex factual questions about intent and motige(quoting 10B Wright,

Miller & Kane, Federal Practice & Procedufe2741, at 419 (3d ed. 1998)) (internal

guotation marks omitted).
Nonethelessa Rule 56(d) affidavit is inadequate if it simply demands “discovery

for the sake of discovery.” Hamilton v. Mayor of Balt., 807 F.Supp.2d 331, 342 (D.Md.

2011) (citation omitted). A Rule 56(d) request for discovery is properly denied when “the
additionalevidence sought for discovery would not have by itself created a genuine issue

of material fact sufficient to defeat summary judgment.” Ingle ex rel. Estate of Ingle v.

Yelton, 439 F.3d 191, 195 (4th Cir. 2006) (quoting Strag v. Bd. of Trs., Craven Cmty.

Coll., 55 F.3d 943, 953 (4th Cir. 1995)).

In this case, pursuant to the dictates of Roseboro v. Garsigsr.2d 309 (4th Cir.

1975), the Court notifieCampbellof his right to respond to Defendants’ Motsoand
advised that he may file affidavits, declarations, and exhibits along with his res{Sese

ECF Nes. 30, 39. Campbelhttachedseveral exhibitto both of his Oppositi®) (see ECF

Nos 331, 351), but did not submit a Rule 56(d) affidavit expressing a need for discovery.
The only additional discovery Campbell has sought consists of his dental records. (ECF

No. 44)1°9 At bottom, thislone request is insufficient to show that conversion of

10 As set forth below, the Court will deny Defendants’ Motion for Summary
Judgment as to Campbell’s allegations relating to his-lkamglled toothbrush and related
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Deferdants’ Motiors is inappropriate. Accordingly, the Court will construe Defendants’
Motions as motiondor summary judgment and will consider documents outside of
Campbell’'s Complaint and Supplements.

2. Summary Judgment

In reviewing a motion for summary judgment, the Court views the facts in a light
most favorable to the nonmovant, drawing all justifiable inferences in that party’s favor.

Ricci v. DeStefano, 557 U.S. 557, 586 (2009); Anderson v. Liberty Lobby, Inc., &7 U

242, 255 (1986) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144:5%81970)).
Summary judgment is proper when the movant demonstrates, through “particular parts of
materials in the record, including depositions, documents, electronically stored
information, affidavits or declarations, stipulatians admissions, interrogatory answers,

or other materials,” that “there is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a), (c)(1)(A). Significantly, a
party must be able to present the materials it cites in “a form that would be admissible in
evidence,” Fed.R.Civ.P. 56(c)(2), and supporting affidavits and declarations “must be
made on personal knowledge” and “set out facts that would be admissible in evidence,”

Fed.R.Civ.P. 56(c)(4).

dental issuesThe Court does not ne€thmpbell’sdental recordat this juncture in order

to find thata genuine dispute of material fagtistson the issue of his dental health.
Campbell will have the opportunity to request his dental records during discovery.
Accordingly, Campbell’'s Motion for Dental Records (ECF No. 44) will be denied without
prejudice.
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Once a motion for summary judgment is properly made and supported, the burden
shifts to the nonmovant to identify evidence showing there is a genuine dispute of material

fact. SeeMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 5743386986).

The nonmovant cannot create a genuine dispute of material fact “through mere speculation

or the building of one inference upon another.” Beale v. Hardy, 769 F.2d 213, 214 (4th Cir.

1985) (citation omitted).
A “material fact” is one that might affect the outcome of a party’s dasgerson

477 U.S. at 248see alsgKC Holding Co. v. Wash. Sports Ventures, 64 F.3d 459,

465 (4th Cir. 2001) (citingdooventewis v. Caldera, 249 F.3d 259, 265 (4th Cir. 2001)).

Whether a fact is considered to be “material” is determined by the substantive law, and
“[o]nly disputes over facts that might affect the outcome of the suit under the governing
law will properly preclude the entry of summary judgmegtiderson 477 U.S. at 248;

accordHooven-Lewis 249 F.3d at 265. A “genuine” dispute concerning a “material” fact

arises when the evidence is sufficient to allow a reasonable jury to return a verdict in the
nonmoving party’s favor. Anderson, 477 U.S. at 248. If the nonmovant has failed to make
a sufficient showing on an essential element of her case where she has the burden of proof,
“there can be ‘no genuine [dispute] as to any material fact,” since a complete failure of
proof concerning an essential element of the nonmoving party’s case necessarily renders

all other facts immaterial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
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3. Analysis

Campbell’s allegations regarding his medical care are most accurately construed as
claims that Defendants were deliberately indifferent to Campbell’s serious meeléazs
in violation of the Eighth Amendment of the United States Constitution.

The Eighth Amendment prohibits “unnecessary and wanton infliction of pain” by

virtue of its guarantee against cruel and unusual punishment. Gregg v. Georgia, 428 U.S.

153, 173 (1976)see alsdHope v. Pelzer, 536 U.S. 730, 737 (2002); Scinto v. Stansberry

841 F.3d 219, 225 (4th Cir. 2016); King v. Rubenstein, 825 F.3d 206, 218 (4th Cir. 2016).

“Scrutiny under the Eighth Amendment is not limited to those punishments authorized by

statute and imposed by a criminal judgmet€’Lontav. Angelone, 330 F.3d 630, 633

(4th Cir. 2003) ¢iting Wilson v. Seiter, 501 U.S. 294, 297 (1998¢cordAnderson v.

Kingsley, 877 F.3d 539, 543 (4th Cir. 2017). To prevail on an Eighth Amendment claim
for denial of medical care, a plaintiff must demonstrate that the actions of the defendants,
or their failure to act, amounted to deliberate indifference to a serious medicabeeed.

Estelle v. Gamble, 429 U.S. 97, 106 (1976); see/tsterson877 F.3d at 543. A prisoner

plaintiff must allege and provide some evidence he was suffering from a serious medical
need and that defendants were aware of his need for medical attention but failed to either

provide it or ensure it was availabfeeFarmer v. Brennan, 511 U.S. 825, 834 (1994);

see alsiHeyer v. U.S. Bureau of Prisons, 849 F.3d 202-2094th Cir. 2017); King v.

Rubenstein825 F.3d 206, 218 (4th Cir. 2016); Iko v. Shreve, 535 F.3d 225, 241 (4th Cir,

2008).
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Objectively, the medical condition at issue must be seri@ee Hudson v.

McMillian, 503 U.S. 1, 8 (1992) (“[Clourts considering a prisoner’s claim must ask both

if ‘the officials act[ed] with a sufficiently culpable state of mind’ and if the alleged
wrongdoing was objectively ‘harmful enough’ to establish a constitutional violation.”

(quoting Wilson v. Seiter, 501 U.S. 294, 298, 303 (1991))); Jackson v. Lightsey, 775 F.3d

170, 178 (4th Cir. 2014). A serious medical condition is an illness or condition that is either
life-threatening or causes an unnecessary infliction of pain when it is not treated properly.

See, e.g.Barnes v. Bilak, No. JKRL7-1057, 2018 WL 2289232, at *6 (D.Md. May 17,

2018) (finding that high blood pressure is a serious medical need); Johnson v. Quinones

145 F.3d 164, 168 (4th Cir. 1998) (finding that pituitary tumor is a serious medical need);

Brown v. Harris, 240 F.3d 383, 389 (4th Cir. 2001) (finding that risk of suicide is a serious

medical need).
After a serious medical need is established, a successful Eighth Amendment claim
requires proof that the defendants were subjectively reckless in treating or failing to treat

the serious medical conidin. SeeFarmer 511 U.S. at 83H40;see alsdrich v. Bruce, 129

F.3d 336, 340 n.2 (4th Cir. 1997) (“True subjective recklessness requires knowledge both
of the general risk, and also that the conduct is inappropriate in light of that risk.”). “Actual
knowledge or awareness on the part of the alleged inflictdnecomes essential to proof

of deliberate indifference because ‘prison officials who lacked knowledge of a risk cannot

be said to have inflicted punishment.” Brice v. Va. Beach Corr. Ctr., 58 F.3d 101, 105 (4th

Cir. 1995) quotingFarmer 511 U.S. at 844). The subjective knowledge requirement can

be met through direct evidence of actual knowledge or through other evidence that tends
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to establish the defendants knew about the problem. This includes evidence “that a prison
official knew of a substantial risk from the very fact that the risk was obvious.” Scinto v.
Stansberry, 841 F.3d 219, 226 (4th Cir. 2016) (quoting Farmer, 511 U.S. at 842).
Reasonableness of the actions taken must be judged in light of the risk the defendant
actually knev at the timeSeelLightsey 775 F.3d at 179 (physician’s act of prescribing
treatment raises inference that he believed treatment was necessary and that failure to
provide it would pose an excessive risk). “Disagreements between an inmate and a
physicianover the inmate’s proper medical care do not state a § 1983 claim unless

exceptional circumstances are alleged.” Wright v. Collins, 766 F.2d 841, 849 (4th Cir.

1985). Additionally, the right to treatment is “limited to that which may be provided upon
a reaonable cost and time basis and the essential test is one of medical necessity and not

simply that which may be considered merely desirable.” United States v. Clawson, 650

F.3d 530, 538 (4th Cir. 2011) (quoting Bowring v. Godwin, 551 F.2d 44&fth Ci.

1977)).

Campbell’'seighth Amendmentlaimscan be broken up as follows: (1) Defendants
failed to timely replace Campbell’'s custom orthotics; (2) Defendants failéonedy
provide Campbell a wheelchair; (3) Defendants failed to provide Campbell with a
reasonable amount of pain medication; and (4) Defendants failed to provide Campbell with
a longhandled toothbrush or other method to care for his dental hd8dth Cout

addresses each claim in turn.
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a. Defendant Janette Clark

As Defendantsiote, the only time Clark is referenced in Campbell’'s Comptaint
his surviving Supplementsto note that she prescribed him a ldrandled toothbrush and
told him that his AFO consult had been approveampbell also references Clark in his
Oppositions but only to reiterate her role in attempting to get him a -leengdled
toothbrush and to say that Clark had identified Brenda Reese as the person stopping him
from getting a longhandled toothbrush. (Pl.’s First Resp. aPb’s First Resp Compiled
Exhibits at 33; Pl.’s Second Resp. at 9-11, 17).

Not only does Campbell fail to articulate Clark’s role in his alleged mistreatment, a
review of the record reflects that Clark appeared to be actively working to provide
Campbell with the relief he sought. For exaeph March 2019, Clark put in an urgent
request for Campbell to be seen “this week if possible” for a long list of “[p]ending care
concerns,” includinghat his deficienteg bracesverecausing him to fall, delays in test
results, and issues with his pain medicat{dfed. Recs. at 53Jhat same meeting, Clark
generated a consultation request for aqperson neurology consultatiofor physical
therapy, andor suggestions regarding assistance for brushing his. {geth In October
2019, Clark“[c]ontinued to recommend longan [ic] tooth brush and will also now
request foam tubing/grip handle that can be used with tooth brush and Lit@dsiét 97)

In that same meeting, after Campbell expressed concerns that his pain medication was
insufficient to address his chronic palark “request[ed] a patientareconference” to

determine the best path forward. (1d.).
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At bottom, there is nothing in Campbell’s Complaint, the Supplements thereto, or
the undisputed evidence irettecord alleging or otherwise indicating that Claxhibited
adeliberate indifference to Campbell’s serious medical need. Accordingly, this Court will
grant Defendants’ Motion for Summary Judgment as it pertains to Clark.

b. Ankle Foot Orthotics

The undisputed facts establish that Campdelbndition requires use of orthotics
Campbellwas measured and fitted for custom orthotics on August 21, Paktg that
consultationthe technician noted that Campbeliegs were so thin that standardized; pre
fabricated orthotics were unlikely to fit him propemBrior to this appointment, Campbell
states that he was provided with custom orthotics which were worrDespite the
assessment yspecialist, the custom orthotics were “deferred” due to the(Getachew
Decl. | 6).

Declining to provide medical treatment on the basis of cost is not by itself a
sufficient basis for finding an Eighth Amendment claBeeClawson 650 F.3dat 538
(noting that right to treatment is limited to what can be provided at a reasonable cost)
However, “a ‘[flailure to provide the level of care that a treating physician himself believes
is necessary’ may constitute deliberate indifferendackson 775 F.3dat 179 (finding
that a physician’s act of prescribing treatment raises inference that he believed treatment
was necessary and that failure to provide it would pose an excessive risk) (quoting Miltier
v. Beorn 896 F.2d 848, 853 (4th Cir. 1990)ere, Getachevadmits the prefabricated
orthotics given to Campbell proved ineffectivand there waso dispute that Campbell

required orthoticgGetachew Declat 1 6). Campbell was nevertheless denied the proper
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orthotics fora period ofapproximately 10 monthgMed. Recs. at 91Puring that delay
Campbell fell at least twice and injured his faadhis finger, the latter oivhich he states
has not been x-rayed. (Second Compl. Supp. at 2).

WhetherGetachewhad a duty to takenore definitive action to obtain properly
fitting orthotics, particularly in light of Campbell’s continued falls, is a genuine dispute of
material fact precluding summary judgmerrther, whether the decision to defer custom
orthotics was due to a corporate policy or proceghtieout regard to Campbéd serious
medical needs a genuine dispute of material fact precluding summary judgment in favor
of Wexford. As such, Defendants are not entitled to summary judgment on this claim.

C. Wheelchair

Itis also undisputed that Camplstiould be prescribed a wheelchair for his medical
condition. GeeMed. Recs. at 74; Getachew DdtlLQ. There is no evidence in thecord
to indicate that Campbell has been providéth a personalvheelchair despitéhis medical
care providersepeatedly acknowledgirgs need for onelr'he cause of the delay and the
steps taken to address this failure are uncanmary judgment wilhereforebe denied
on this claim.

d. Pain medications

Getachewas well as the neurologists who have examined Campbell, acknowledge
that Campbell’sondition is incurable, worsening, and causes.[&aeMed. Recs. at 2;
Getachew Declf 9).Campbells pain medications have not been terminated; rather, he has
been placed on other medications for the purpose of ensuring that he does not suffer adverse

consequences of lortgrm use of TramadolMed. Recs. at 41; Getachew Decl. T®)at
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decision does not evidence a callous disregard for Carplsslious medical need
“Disagreements between an inmate and a physician over the inmate’s proper medical care
do not state a 8§ 1983 claim unless exceptional circumstances are alMgarht v.

Collins, 766 F.2d 841, 849 (4th Cir. 198%6)ting Gittlemacker v. Prassé28 F.2d 1, 6 (3d

Cir. 1970)); accord Jackson 775 F.3dat 178 (“[W]e consistently have found such

disagreements to fall short of showing deliberate indifferencéliyis, Defendants are
entitled to summary judgment on this claim.
e. Long-handled toothbrush
Campbellalleges he lacks the manual dexterity to hold a regular toothbrush and
claims the failure to provide him with another leimgndled toothbrush has caused him to
develop cavitiesHygiene needs such as the ability to brush one’s own &eethserious

medical needSeeFlanory v. Bonn, 604 F.3d 249, 283! (6th Cir. 2010) (recognizing

dental needs as falling into the category of serious medical needs where dental hygiene

supplies were denied and led to gum disease); Board v. Farnham, 394 F.3d 489, 481

(7th Cir. 2005) (denying qualified immunity to prison officials who denied inmates

toothpaste for three and a half weeks); Chance v. Armstrong, 143 F.3d 698, 702 (2d Cir.

1998) (inding that lack of dental care causing pain, deterioration of teeth and inability to
engage in normal activities states claim).

Here,there is recognitiofrom Campbell’snedical providers that hideteriorating
physicalcondition requires the use of an assistive device to brush his teeth. Campbell avers
that he has developed cavities as a result of being denied this device. The failure to provide

Campbell with this assistive device appears to be the result of a conflict between medical
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care providers and security stafbeeGetachew Declf 8). While Getachewstates there

is a plan for Campbél providers to meet to determine what can be done to accommodate
this particular need, there is no evidence that theh@arbeen developed isrcurrently in

place. (Id.). Thusat this stage, there is a genuine dispute of material fact as to whether
Defendants have adequately addressed Campbell’'s serious medicalAteeddingly,
Defendants are not entitled to summary judgment on this claim.

C. Campbell’s Motionsfor Summary Judgment

Campbell has filedwo Motionsfor Summary Judgmen{ECF Na. 37, 52).In
Campbell’s first Motion for Summary Judgment, he summarizes the allegations contained
in his Complaint and Supplementand apparently seeks to add several additional
allegations and new defendants. As set forth above, dispositive motions are not the

approprate vehicle for amending a complaiee Sensormatic455 F.Supp.2d at 436

Whitten, 2015 WL 2227928, at *7. With respect to the broader Motion, drawing all
justifiable inferences in Defendants’ favor, Campbell’s bare allegations do not establish
thathe is entitled to judgment as a matter of law. Fed.R.Civ.P. 58(aerson 477 U.S.
at 255. As a result, the Court will de@ampbell’s firstMotion for Summary Judgment
(ECF No. 37).

In Campbell’'s scond Motion for Summary Judgment, he raises new allegations
regarding Defendantsllleged delay irfully excisinga mole initially biopsied in 2013.
(Pl’s Mot. Summ. J. at 1,, ECF No. 52 However, he attaches a reptothis Motion
dated June 2, 2020, stating in part that a repeat biopsy of the mole should be considered “if

the process were to significantly grow or change in appeararide.at(7). Thus, his
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assertion that Defendandeniedhim recommendedurgeryis disputed by the evidence
enclosed with his own Motior€Campbell’'s secontotion for Summary JudgmegECF
No. 52) will therefore be denied.
[I. CONCLUSION

For the foregoing reasondefendants’ Motioio Dismiss or, in the Alternative, for
Summary JudgmerfECF No. 29) andsetachew’sMotion to Dismiss or, Alternatively,
for Summary JudgmeECF No. 31)will be granted in part and denied in p#tseparate
Order follows.

Entered this 25th day of September, 2020.

/sl
George L. Russell, IlI
United States District Judge
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