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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
ERIC R. GOODS, *
*
Plaintiff, *
*
V. * Civil Case No. SAG-19-2519

*
MAYORANDCITY COUNCIL *
OF BALTIMORE, *
*
Defendant. *
*

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Eric R. Good$'Goods) filed an Amended Complaint agairiseMayor and City
Council of Baltimore City (the City’), alleging discrimination hostile workenvironment,and
retaliaion in violation of various federal statutesCF21. Presently pending is Defendant
SecondMotion to Dismiss for Failure t&tate a Clain{“the Motion”), ECF19.! Goods, who
appeargro se filed an Opposition in response to the MotiBGF 23,but no reply was filedFor
the reasons set forth herein, the Citystion to Dismiss will bé&sRANTED in part, and DENIED

in part.

l. BACKGROUND

The following facts are derived from the Amended Complaimdl are taken as trfier the
purposes of adjudicating this Motion. Goods began working as a GIS Technictae €ity, in

its Department of Transportatig®onduit Division, in 2009.ECF 21 § 11.He remained in the

1 Defendant’s First Motion to Dismiss was denied as moot, because Gagihé Eave to file an
Amended Complaint. ECF 17. The merits of Defendant’'s arguments the adequacy of
Goods'dactual allegations have npteviouslybeen addressed by the Court
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role of GISTechnician through at least 2018l. During the course of Goods’s employment, the
City created a new classificatidior GIS workers GIS Analyst, which was considered to be a
“promotion” from GIS Technician.ld. 118-19. Goods was denied an interview for the first two
GIS Analyst positions, anavo applicants who were younger and less qualified than Goods were
seleced for the job%. Id. 1120. Goods submitted a protest to the Baltimore City Department of
Human Resource§Human Resources,)but received no respongeld. § 20.

Months latera newly promoted GIS Analyst took over lead supervisory duties for all of
the consolidated GIS personnéd. 21. Goods informedppermanagement that he and another
GIS Technician had to work outside of their job description and perfasks that “exceeded the
level of responsibility of the lead GIS analyst,” which he deetodaea “classification ewor”
warranting an increase in their pag. 122. Goods submitted a request for an “OtTitle” pay
adjustmentand was told that the Assistant Director of Tramsimn had ordered a “desk audit”
to assess the issuéd. 1122-23.

One year later, Human Resources determinedtheaGlSpersonnehad beerproperly
classified. Id.  25. Following advice fromHuman ResourcesGoods iled a “Request for

Reconsideration,” but he never received a respoitey 26. In the same time griod, Goods

2 The Amended Complaint does not clearly specifyrtoes of those selecteithough itstates
“[n]either position was filled by a qualified Africadmerican with more seniority,” which can be
interpreted in any number of waykl. { 20. The following sentence suggestatat leastone of
the candidates selected was whitkl. (“Both were internal hires within the Baltimore City
Department of Transportation with the least qualifieditevbandidate being a member of the
InformationTechnology Division.”)

3 Goods does not specifically allege that his “protéstluded allegations that he was denied an
interview as a result of his age or race, but for the purposessdfittion, this Court will draw
that inference in Goods’s favbased on the context in which Goodsreferences said “proSst

id. 1 20.



learned that the younger, nédirican AmericanGIS Analysts had been reclassified and “promoted
to the Information Technology Specialist seriefd” § 25.

Goods'’s thersupervisor, Ms. Hollins*became increasingly hostile and demeaning often
threatening termination” and began reducing Goods’s substantivegpbnsibilities including
imposing restrictions on his ability to work directly with conduit manageksy27. Hollins hired
a consultant CondulfT coordinator “noacompetitively through a firm of her choosing” and
required Goods “toexplan and/or teach basic elements of the assignmentsaulsec the
coordinator did not understand the concepds{ 27.

Sometime thereafteGoodsexperienced a wotkelated injury, after which “demeaning
comments regarding age became more frequadty 28. Goods alleges that he “sought to seek
opportunities in other units of the City of Baltimore with no succéskl” After discovering that
all GIS Analysts hired in the City “were younger n&frican Americans,” Goods filed
discrimination complaints with the Department of Transportation and tinddvid Civil Rights
Commission. Id.

Goods alleges that “[d]uring the mastfollowing” his complaints;’he was relegated to
preforming [sic] noressentialassignmentstrainings denied and subjected to verbal abuse by
members of the I.T. unit such as being called'¥Mal-Mart Greeterand‘Old-Fart.” Id. § 29.
Sometime thexafter,Hollins left the unit, and Goods received notification that he had been
selected to interview for one of two newly created GIS Anglgsitions for the Conduit Division.

Id. 130. Goods alleges that timerview was skewed to testibjects uniated to his job and thus

the “process was simply a pretext for the appearance of providing the pwoalobpportunity

4+ Goods does not specifically allege whether he applied for any positions odid,vehether
any of the decisionmakers overlapped with those in his department.
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after the discrimination complaint was filedld. § 31. He was notified several months later that
he had not been selected, and learned that afegrchanother candidate had been interviewed, the
positions were r@announced and two younger candidates were higedY{ 33-34.

In the following months, Conduit GIS personnel wagain reassigned tonewly created
Conduit Division, andanother attempt at reclassificatioh theremaining GIS Techniciansvas
made Id. 135. Asofthe time of the Amended Complainb pay adjustment had been approved.

Id.

. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 12(b)(6), a complaint may noisb@ssed unless
it appears to a certainty that then-moving party cannot prove any set of factsin support of his
claim that would entitle him to reliefSeeFed. R. Civ. P. 12(b)§6When ruling on such a motion,
the court must “accept the wlled allegations of the complaint as true” and ‘&tame the facts
and reasonable inferences derived therefrom in the light most favoraidepiaintiff.” Ibarra v.
United States120 F.3d 472, 474 (4th Cir. 199¢€)ting Little v. Federal Bureau of Investigatipn
1 F.3d 255, 256 (4th Cir.1993)).

To survive a motion to dismiss, the factual allegations of a camyp&ssumed to be true,
“must be enough to raise a right toe€labove the speculative leveBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (200.7The plaintiff’s obligation is t@how the “grounds of his entitlement to
relief,” offering “more than labels and conclusion&d’ (internal quotation marks and alternations
omitted). It is not sufficientthat the welpleaded facts suggest “the mere possibility of
misconduct.”Ashcroft v. Igbgl556 U.S. 662, 679 (2009)Rather, to withstand a motion to
dismiss, “a complaint must contain sufficient fadtonatter, accepted as true, to state a claim to

relief that is plausible on its face,” meanititatthe court could daw “the reasonable inference
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that the defendant is liable for the conduct allegeld.”at 678 (internal quotations and citation
omitted). If a plaintiff is proceedingro se asGoodss here, the complaint is held less strict
standardsHaines v. Kerner404 U.S. 519, 520 (1972) (per curiam). Such a case “should only be
dismissed fifit appears beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief. Id. at 52021 (citations and internal quotation marks

omitted).

(1. DISCUSSION

A. Hogtile Work Environment Claims

In Couns | and IV,° Goodsalleges that th€ity violated Title VIIand the ADEA by
subjecting m to a hostile work environment, which exists where “the workplace is permeated
with discriminatory intimidation, ridicule, and insult that isfetiéntly severe or pervasive to alter
the conditions of the victim's employment and create an abusive wakivigpnment.” Harris
v. Forklift Sys., Ing.510 U.S. 17, 21 (1993) (internal quotation marks omittda).establish a
claim under Title Vllor the ADEA fora hostile work environment, “a plaintiff must show that
there is (1) unwelcome conduct; (2) tlwtbased on the plaintiff'sgce or agg¢; (3) which is
sufficiently severe or pervasive to alter the plaintiff's conditionsngbloyment and to create an
abusive work environment; and (4) which is imputable to the employ&ayerLiberto v.
Fontaineblau Corp, 786 F.3d 264 (4th Cir. 2015) (quoti@koli v. City of Balt. 648 F.3d 216,
220 (4th Cir. 2011) (alteration and internal quotation marks omitteeh)also Bagqir v. Principi,

434 F.3d 733, 745-46 (4th Cir. 2006) (summarizihg same factors underthe ADEA)

s For clarity, Haintiff's Complaintdoes not include &ount Vand thus no Count V will be
addressed in this opinion.
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Other than some cursory allegations of unwelcome conduct, Gasdailed to plead facts
establising any of the other elements. Goods alleged that “demeaning commegatding age
became more frequehtECF21 28, and that uspecified “members of the I.T. unit” called him
derogatory agbased names and mentiorfgdtirement or “the horse and buggy daysthen
responding to his questionsd. 1 29. Goods does not allege apecificcommentsmadeby
anyone at any time, relating to his race. He gdiyeralleges that he was subjected to
“admonishments, verbal abuse and harassment,” but simple mistreatmerg conddct does not
sufficeto support a hostile work environment clai®ee EEOC v. Sunbelt Rentals, IfB@1F.3d
306, 31516 (4h Cir. 2008) (“[Clomplaints premised on nothing more than rude treatment by
[coworkers], callous behavior by [one's] superiors, [or] a routine eéifitex of opinion and
personality conflict with [one's] supervisor” do not sufji¢mternal citations and quotations
omitted); see alsoBass v. E.l. DuPont de Nemours & €824 F.3d 761, 765 (4th Cir. 2003)
(finding a workplace dispute and “some perhaps callous behavior by heosipmsufficient
for a plaintiff to establish severe or pervasive activity, even at thelR(#3(6) stage)Khoury v.
Meserve 268 F. Supp. 2d 600, 614 (D. Md. 2003) (determining that “disrespectful, finggtra
critical, and unpleasant” workplace interactions do not createti'ehwsrk environment).Goods
simply does not plausibly link the mistreatment he received to his ddgrace.

Additionally, the few ageelated comment$soods does specifically allegeare not
sufficiently “severe” or “pervasive” to plausibly state a claim fortit@svork environment. He
does not allege the datesfarquency of such comments, or gogrticular concentration over a
limited time frame, sufficient to me#te “high barin order to satisfy the severe or pervasive test.”
Sunbelt Rentals, Inc521 F.3cat 315 see alsdangerfield v. Johns Hopkins Bayview Med. Ctr.,

Inc., Civil No. JKB-194155, 2019 WL 6130947, at *3 (D. Md. Nov. 19, 2019) (stating, with respect



to general allegations of consistent “condescending and abusive langodgkelzavior,”
“[w]ithout details about the nature of the remarks and behaviesag, it is impossibléor the
Court to determine whether the behavior she complains of would be seen as opjecsiilel by

a ‘reasonable person™)enoir v. Roll Coater, In¢ 841 F. Supp. 1457, 1462 (N.D. Ind. 1992)
(finding plaintiff's allegations of being reprimandednm severely than eworkers, without
reference to exact dates, to be insufficient to support a harassiaen), aff'd, 13 F.3d 1130 (7th
Cir. 1994).

Finally, Goods has not plausibly alleged that therafgged comments were imputable to
his employer. “If the harasser is a supervisor, then the employer may be eithety stric
vicariously liable,” depending on whether the harassment culminatgdaingible employment
action. Strothers v. City of Laurel, Maryland95 F.3d 317, 333 (4th Cir. 2018)n contrast,
harassment by a eworker or a thirdparty, resulting in a hostile work environment, can be
imputed to an employer only “if the employer knew or should have known of the harasathent a
failed ‘to take prompt remedial action reasonably dated to end the harassment.Freeman v.
Dal-Tile Corp, 750 F.3d 413, 4223 (4th Cir. 2014) (quotindmirmokri v. Baltimore Gas &
Elec. Co,60 F.3d 1126, 1131 (4th Cir. 1995)) (internal quotations omitt@dpdsdoes noeven
allege who made the agelated remarks, and certaimyakes no allegations thife remarks were
made by supervisors or tha reported theffensivecomments to supervisory staff.onversely,
theallegationghatare linked toa supervisortHollins, are insufficiently particlar or related to age
or raceto sustain a hostile work einonment claim ECF 2L § 27 (stating broadly that Hollins
“became increasingly hostile and demeaning often threatening taomifat

Ultimately, taking all of Goods’s current allegations as tmeé construing them liberally

he has not plausibly pled that ivas subject ta hostile work environmerattributable to the City



Accordingly, Countg and 1V to the extent it presentshastile work environment claimyill be
dismissed without prejudice.

B. Status-Based Discrimination Claims

Goodsalsoallegesclaims for racebaseddiscriminationin Counts Il and Viunder Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 200@,seq. and 42 U.S.C§ 1981, along with
a claimin Count IVfor age-based discrimination under the ADEHACF21 1148-52, 64, 79-84.
Under Title VII, it is unlawful for an employer to “fail or refuse taehior to discharge any
individual, or otherwise to discriminate against any individuahwéspect to his compensation,
terms, conditions, or privileges of employment, because of such individualace?. 42 U.S.C.
§ 2000e2(a)(1). Relevant to Goods’s claims heren order to prove a prima facie case of
discriminatory failure to hire or promote under Title VII, a plé&f must prove that: (1) he is a
member of a protectedaip; (2) he applied for the position in question; (3) he was qualified fo
the position; and (4) he was rejected for the position under citanogs giving rise to an inference
of unlawful discrimination.” Brown v. McLean 159 F.3d 898, 902 (4th Cir. 189 see also
Henson v. Liggett Grp., Ind61 F.3d 270, 274 (4th Cir. 1995) (listing similar elements for a prima
facie case of failure to hire under the ADEXJhite v. BFI Waste Serv875 F.3d 288, 295 (4th
Cir. 2004) (requiring the same elements bewsh to establish grima facie case of racial
discrimination whether under Title VIl or § 1981)

To state a claim forstatusbased discrimination, a plaintiff may offer direct eargte that

his employer discriminated against hsegPrice v. Thompsar880 F.3d 209, 212 (4th Cir. 2004),

6 Count IV can be fairly read to incorporate both a sthased ADEA claim and a claim for a
hostile work environment based @oods’'sage. EF 21 |1 628. It also contains language
suggesting a claim for constructive dischar@ee id.f 65 (“A reasonable person in Plaintiff’s
position would have felt compelled to resign underthese conditioiven that Goods does not
allege that he resigned or otherwise terminated his employmettge textent the Amended
Complaint contains a claim for constructive discharge, it is dismissed
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or he mayoffer evidence oé prima facieca® of discrimination by showinthat he is anember

of a protected classhat he was meeting the reasonabl@eekations of his employethat he
suffered an agderse employment action, atftht he was treated differently from similarly situated
employees wotside the protected clasSee Coleman v. Maryland Court of Appeé6 F.3d 187,
190 (4th Cir. 2010)affd sub nomColeman v. Court of Appeals of Marylgnti32 S. Ct. 1327
(2012) McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973)Notably, in Swerkiewicz v.
Soremathe Supreme Court held that “an employment discrimination plaime#d not plead a
prima faciecase of discrimination . . . to survivaration to dismis$ as requiring a plaintiff to
do so would impose a “heightened pleading standard” at odds withibdéral pleading
requirements mandated by Federal Rule of Civil Rtace8(a)(2).534 U.S. 506, 512, 512002)
seeFed. R. Civ. P. 8(a)(2) (“A pleadingatstates a claim for relief must contain . . . a shalt an
plain statement of the claim showing that the pleaslentitled to relief, and a demand for the
relief sought.”).

Following Swierkiewiczthe Court clarified thatlthough a plaintiff is not required to plead
facts to support garima facieclaim for employment discriminatioria plaintiff's obligations to
provide the ‘grounds of his entitlement to relief’ requires more than . . malc recitation of
the elements of a cause of actio®&8l Atl. Corp. v. Twombly550 U.S. 544, 555 (2008ee also
Papasan v. Allain478 U.S. 265, 286 (1986) (holding thar, a motion to dismiss, courts are not
“bound to accept as true a legal conclusion couched as a factualatiégatiThus, whileGoods
is not required to plead facts to supporprama facie claim of discrimination it must still be
determined whethdris Amended Complairtomports with the “adinary rules for assessing the
sufficiency of a complaint see Swierkiewi¢z534 U.S. at 511by pleading facts toplausibly

support eclaim of discrimination.



Taking all of Goods'sllegations as true, construing his pleading liberally because he is
self-represented, and drawing all inferences in his fave has stated a plausible claim that he
was denied promotion to the GIS Analyst positions on the basis addasor age. There is no
dispute that he is a member of protected classés lasth race and agd=CF 19-1 at 7.He has
alleged that he applied, on at least two occasions, for GIS Analyst pos@immhshat he was
qualified for the positions as a result of his extemgxperience in the Conduit DepartmeBCF
2119 20621, 30. Finally, he has alleged fagttausibly suggesting that he was denied the position
for discriminatory reasonshe fact that less experienced, younger persons sedgeted to fill the
positions, that those persons were Afiican Americanid., and that onlplder,African American
employees remained in the GIS Technician ratesat| 49, 66.Thus, Goods’slaims of status

based discrimination in promotional decisions survive dismissal.

C. Retaliation Claims

Countdlland Vllof Goods'sAmended Complaint allege clagfor retaliation undefitle
VIl and 8§ 198142 U.S.C. § 20008(a) which prohibits employers from retaliating against
employees who oppose unlawful employment practices, suphoagliscrimination 42 U.S.C.
§ 2000€3(a). Retaliationrequires evidencl) that [plaintiff] engaged in a protected activity, (2)
that the employer took a materially adverse action aghim, and (3) [that] there is a causal
connection between the protected activity and the adaetgm.” Perkinsv. Intern. Paper Co.
936 F.3d 196, 21@1th Cir. 2019). As with his clains for gatusbased discriminatiorGood Sails
to allege any direct evidence to substantigtliation such as comments made to hay
supervisorsor hiring authorities to suggest that thegreaware of or acting inreaction tohis

complaints
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Beginning, though, with the first factorection 3(a) of Title VI| which addresses
retaliation claimsyeferences “oppos|ition] to any practice,” or “participation in any maiman
investigation, proceeding, or hearingd éxplain what constitutes a protected activitg. In
considering whether a plaintiff’s action constitutes “opposition agtithat would be protected,
the Fourth Circuit has stated that “[o]ppositiactivity encompasses utilizing informal grievance
procedures as well as stagindomal protests and voicing orgebpinions in order tdring
attentionto an employex’discriminatory activities.’Laughlin v. Metro Wash. Airports Auti49
F.3d 253,259 (4th Cir. 1998);see also id(*“Whether an employee has engaged in protected
opposition activity, turns upon balancing ‘the purpose of the Act to protect persons engaging
reasonably in activitieepposing . . .discrimination, against Congresgsgjually manifest desire
not to tie the haahs of employers in the objective seleatiand control of personnel.”{gllipsis in
original).

Construing Goods'Amended Complaint liberallyhis protest of the decision not to
interview him for the original GISAnalyst positions ECF 21 | 20likely constitutes protected
activity.  His subsequentrequest for an Oubf-Title pay adjustmenfor the work he was
performing which is not alleged to have beexpresslytied to his race oage likely does not.
ECF 211 226. Even considering the Fourth Circuit’s overall preference for liberaltaat®n
of what constitutes “opposition activjtythere must be some allegation of discrimination involved
in the activityfor it to plausibly be “opposition” to discrimination.

Even assumingsoodshas alleged that he engagegbintectedactivity, he has not alleged
any plausible connection between that activity and any adverse akegordgainst himInitially,

he has not alleged that the decisionmakers foGilteAnalystpromotion were even aware of the
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complaints hehad made (except Braxton, who as manager of the Conduit Divig@nally
supported Goodsteclassification request)

Finally, Goods's Amended Complaingrovides almost nalatesfor any actions, which
could potentially establish temporal proximity between his allggetected activity anthe City’s
decisiongo select other candidates for promoti@f. Clark Cnty. Sch. Dist. v. BreedesB2 U.S.
268, 273 (2001) (notinthat “mere” temporal proximitypetween an employer’'s knowledge of an
employee’s protected activity and an adverse action bwi$tery close” to show causality)n
the absence of any direct evidence of causal coonegetween the protected activity atieb
failure to promote or any other adverse employment action, and thealsdemy dates allowing
an inference to be drawn from close temporal proximity, Goods has not maodgedgehis
claim” for retaliation “across the line from conceilalio plaisible.” See Twomb}y550 U.S. at
570. Accordingly, on the facts pledhe City’s motion to dismiswvill be granted as t&oods’s

retaliation claims

IV. CONCLUSION
For the reasons set forth above, the Citgscond Mtion to Dismiss,ECF 19, is

GRANTED in partand DENIED in part. Counts I, llgnd VII, along with the hostile work
environment and constructive discharge claims in Countah¥,dismissed without prejudice
Goods’s claims that he was passed over for promotion on the bassra¢éor age(Counts |,

VI, and the relevant portions of Count I8Qrvive dismissal.A separate Order follows.

Dated:Octoberl5, 2020 Is/
Stephanie A. Gallagher
United State®istrict Judge
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