Jien et al v. Perdue Farms, Inc. et al Doc. 378

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JUDY JIEN, et al.,
Plaintiff s,
Civil Case No. 1:19€V-2521SAG

V.

PERDUE FARMS, INC., et al,

* Ok % ok F X g k%

Defendans.

*
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MEMORANDUM OPINION

Plaintiffs JudyJien, Kieo Jibidi Elaisa Clement, Glenda Robinsamd Emily Earnest
(collectively “Plaintiffs”), on behalf of themselves individually and on behalf of a dé$srmer
and current employegéiled suit againsfourteernpoultry processors and their subsidiafigdus
two dataconsulting companie5 (collectively “Defendans’). The Amended Complaint alleges

two violations of Section 1 of the Sherman Antitrust Act. 268 Specifically, Plaintif§ allege

! Perdue Farms, Inc.; Perdue Foods LLC; Tyson Foods, Inc.; Tyson Errémds, Inc.; The
Hillshire Brands Company; Tyson Fresh Meats, Inc.; Tyson ProcessimgeSe Inc.; Tyson
Refrigerated Processed Meats, Inc.; Keystone Foods, LLC; Equity Grouplddiasion, LLC;
Equity Group—Georgia Division, LLC; Equity Group Kentucky Division, LLC; Pilgrim’sidr
Corporation; Pilgrim’s Pride Corporation of West Virginia, Inc.; JRC (d/b/a GNP Company);
Sanderson Farms, Inc.; Sanderson Farms, Inc. (FoodsioD)yisSanderson Farms, Inc.
(Processing Division); Koch Foods, Inc.; JCG Foods of Alabama, LCG; Boods of Georgia,
LLC; JCG Industries, Inc.; Koch Foods LLC; Koch Foods of Alabama, LLC; Kabd§ of
Ashland, LLC; Koch Foods of Gadsden LLC; Koch Foods of Cumming LK&:h Foods of
Gainesville LLC; Koch Foods of Mississippi LLC; Wayne Farms, LMZESP Foods, LLC;
Mountaire Farms, Inc.; Mountaire Farms of Delaware, Inc.; Peco FoodsSimenions Foods,
Inc.; Simmons Prepared Foods, Inc.; Fieldale FarmpdZation; George’s, Inc.; Ozark Mountain
Poultry, Inc.; George’s Chicken, LLC; George’'s Foods, LLC; George’s Progeskic.;
Butterball, LLC; Hormel Foods Corporation; Jennie-O Turkey Store, Inc.; Jénigkey Store,
LLC; JennieO Turkey Store Sale4,LC; Cargill, Inc.;andCargill Meat Solutions Corporation
(collectively, “Defendant Processors”)

2 Agri Stats, Inc. (“Agri Stats”) and Webber, Meng, Sahl and Company, In@a WMS and
Company, Inc. (“WMS").
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1) a conspiracy among Defendants to fix and depress poultry workergeneation and 2) an
unlawful exchange o€ompensation datald. Presently pendingre DefendantsMotions to
Dismissthe Amended Complairtthe Motions”). ECF 341, 342, 343, 344, 349, 386}, 353.
Plaintiffs filed anOmnibus Opposition, ECF 358nd Defendasfiled a number oReples ECF
362, 363, 364, 365, 366, 367, 368, 369, 370. For the reasons stated below, | shall grant in part and
deny in part the Motios
l. FACTUAL BACKGROUND

a. The Poultry Industry

The following facts are derived from the Amended@taint, and are taken as true for
purposes of adjudicating the MotionsPoultry” is defined as'any domesticated bird used for
food.” ECF 258 at 26 Defendantgonsist ofindustrialpoultry processors, along with two data
consulting companies that assist these procesSmtectively, the DefendanProcessorsontrol
approximately 80%f poultry processingroduction in the United Statesd earn more than $30
billion in annual revenue from sales of processed poulaly The DefendantProcessorsare
vertically integrated companies that control or own their own haesheieed mills, growers,
and—most central to this caseprocessing plantdd. at 26-27. In totalthe Defendar®rocessors
own approximately 200 processing plants in the United States, with the locatitres®fplants
often clusteredn groups in rural areaso as to be closer to the poultry growers with whom they
contract.Id. Each Defadant Processor has a plant that is within 32 miles of anothendszite
Processos plant. Id. There is a high barrier to entry in the poultry industry, with the afost
constructing a processing compleften exceeding100 million. Id. at 58. This has resulted in

the industry becoming highly concentratéd.



The allegedClass is comprisedf workers inthe DefendanProcessorsprocessing plants,
from 2009 to the presenltd. at 27. There are approximately 220,000 workers employed by poultry
processing plants each yedd. at 28. Because th®efendant Processors produce commodity
poultry products in a similariefficient and vertically integrated manner, their poultry processing
facilities were and areharacterized by highly similar operatip@sd thus highly similar labor
requirements.ld. Employees athe Defendant Processors’ plardeepaid eithehourly wages or
annual salaries, depending on their posititth.at 29. Approximately 90% ofhe employeesre
production or maintenance workers paid hourly wages, while the remainingu&@upervisory
workers paid annual salariesd. Employment benefitare also included in these compensation
packages Id. at 30. Somehourly and salariedolesare paid more than otherdue to the greater
skill and experience requiredd. Decisions on poultry processing compensadcmade in a
systematic andentralized fashion at each Defendant Processmrporate headquartensl. at
31-32.Hourly wages for poultry processagelow, and the work igruelingand often dangerous.
Id. at 33-34. The poultry processingndustry relies upoentry-level enployeesfrom vulnerable
populations, including migrant workers, refugees, asydagkers, angrison laborers.d. at 34.

b. Defendants’ Alleged Conspiracy

I. SecretCompensation Meetings to Fix Wages

Plaintiffs allege that, beginning in January 2009 emwtinuing to the present, Defendants
have conspired to fix and depress the compensation paid to emplopee#irgtprocessing plants.
Beginning on or before 2009, senior executives responsible for setting compelesai®atthe

Defendant Processors’ plants began engaging in saenetalmeetingsat the Hilton Sandestin



Resort Hotel & Spa in Destin, Floriddald. at 38-39. Though these meetings often oatuthe
same time as poultry industry conferences, trekept “off thebooks.” Id. Plaintiffs allege two
main components of the secret meetingdst, the executives exchange timely data regarding
wages, salariegnd benefits paitb Class Membershrough a comprehensive and detailed survey.
Id. at 39. Second, the executivé®ld roundtable discussions to agree on and fix compensation
paid to Class Memberdd. The surveys conducted by WMS, a compensation consulting firm.
Id. Inthe survey,he Defendant Processors provide WMS with comprehensd@ighly detailed
current wage data, whicWMS anonymize and thenshara at the secret meetingdd. at 40.
Defendantsre forbidden from remotely exchangingpeir compensation dataany Defendant
Processomho failsto attend the annual secretparson meeting two years in a riswexpelled
from the group.Id. at 45.

At the secret meeting$/MS alsogives a presentation highlighting average and median
compensation data, among other detailed metigcshourly aml salaried workersld. Plaintiffs
allege that WMS’s anonymization techniguss “superficial” and that attendees at the secret
meetingscaneasily tell which data came from which DefendantcBssor.|d. at 43. Defendant
Processors use this daveinform their compensation decisions, with some seeking to align their
wages with the data provided by the WMS survdgs. Plaintiffs allege that, with #0WMS data
in hand, Defendants’ executives in attendanceesgeret meetings discuss and agreesalary
raises and bonus budgets for the coming e, scoldany Defendant®cessors that deviated

from the prior year’'s agreedpon fixed wagesld. at 44. One Defendant Processor executine

3 Defendant Processors Butterball, Jenniea@j Cargill are alleged to have joined the secret
meetings for the first time in 201%d. at 45.



or around 2018described the secret meetingsasinappropriate and improper that the company
would no longer attend themld. at 45.
ii. Agri Stats’s Highly Detailed Information Exchange

Each monththe Defendant Processaaso provide detailed compensation data to Agri
Stats, a data consulting comya Id. at 46. Agri Stats gatheinformation from and exchang
information amongmore than 95% of U.S. poultry producers, providing its subscribers with a
comprehensive, redilme view of compensation in the poultry industhg. at 48. In order to gain
access to Agri Statstata, Defendant Processansstpay millions of dollarsand alsanustagree
to providetheir own detailed compensation d&tainclusion Id. at 53. The data distributed by
Agri Stats include current wage and salary data, along with nationdl i@gional averagesé
worker productivity datald. at 48-49. Agri Stats workhard to ensure the accuracy of its reports,
spending a large amount of time and effort to set up data inputnsyshat transmit extensive,
detailed dataandthe companyaudits its subscriberdoo. Id. at 52. Agri Stats claims to be
anonymous, but Plaintiffs allege that the Defendant Procesanmasily match compensation
data with specific plants owned by specific processdds.at 43-50. Agri Stats also provide
personnel to teach processors how to extract information from theaddtelds industrywide
conferences to addressthe data and its implicatidn Plaintiffs allege that Defendant Processors
use Agri Stats to harmonizbée compensation paitb workers,and to confirnthatno processors
deviakefrom the pricefixing agreementseachedat the annual secret meetindd. at 56-51. Agri
Stats plag a significant role in howefendant Processorsaketheir compensation decisigns
with several aiming to align their wage levels wthe reported Agri Stats datdd. at 5152.
Since use ofAgri Statsbegan profit margins at several Defendant Processov® lacreased

dramatically. Id. at 54.



ii. Plant-to-Plant Communication RegardingWage Levels

According to the Amende@omplaint, the final prong of the alleged conspiracy involves
regional data exchanges betwelBerfendant Processorgo further enable the depression of
employeecompensation.Unlike the secret meetings and the shared use of Agri Stats, this portion
of the alleged conspiradg largely informal and regional Human resource managers at some
plants, for example, calheir closestcompetitorsto share information about pay rateplanned
increases, and benefitkl. at 55. One Defendant Processor created a sumggrding wage data
and distributed it tds competitor processors in the region, using the results to irgaynibands
for its workers.ld. at 56. Unlike Agri Stats, thisnformally exchangehformation alsssometimes
includes futurewages such as when one Defendant Processor exgohitsl operationsand a
competitor reached out for information regarding future wagesufticipatedpositions at the
newly expanded plantld. at 55-56. Some of these exchanga®regular occurrences, allowing
competitors to compare their wage datad inform their corporate headquarters of the
compensationoffered in the region. Id. One human resource manager said that they
“collaborate[d]” with rival plants with regard tmth current and futukgage datald. at 57. Some
Defendant Processomavetoured each other’s poultry processing plants, using these tours as an
opportunity to discuswages and labor practicekl. at 57.
. LEGAL STANDARD

Under Rule 12(b)(6), a defendant may test the legal sufficiencgaiglaint by way of
a motion to dismisslin re Birmingham 846 F.3d 88, 92 (4th Cir. 2017}0ines v. Valley Cmty
ServsBd,, 822 F.3d 159, 16%6 (4th Cir. 2016)McBurney v. Cuccinelli616 F.3d 393, 408 (4th
Cir. 2010), affd sub nom. McBurney v. Young569 U.S. 221 (2013)Edwards v. City of

Goldsborg 178 F.3d 231, 243 (4th Cir. 1999). A Rule 12(b)(6) motion constitutes an assertion by



a defendant that, even if the facts allegedlpjaintiff are true, the complaint fails as a matter of
law “to state a claim upon which relief can be granted.”

Whether a complaint states a claim for relief is asskdy reference to the pleading
requirements of Fed. R. Civ. P. 8(a)(d)hat ruleprovides that a complaint must contain a “short
and plain statement of the claim showing that the jglesdentitled to relief.”The purpose of the
rule is to provide the defendants with “fair notice” of themfaiand the “grounds” for entitlement
to rdief. Bell Atl. Corp. v. Twombj\b50 U.S. 544, 555-56 (2007).

To survive a motion under Fed. R. Civ. P. 12(b)(6), a complaint must contain facts
sufficient to “state a claim to relief that is plausilae its face.” Twombly 550 U.S. at 570see
Ashcrof v. Igbal 556 U.S. 662, 684 (2009) (citation omitted) (“Our decision in Twombly
expounded the pleading standard for ‘all civil actions’ .. s&g alsdVillner v. Dimon 849 F.3d
93, 112 (4th Cir. 2017)But, a plaintiff need not include “detailed factual gd&ons” in order to
satisfy Rule 8(a)(2). Twombly 550 U.S. at 555. Moreover, federal pleading rules “do not
countenance dismissal of a complaint for imperfect statemehedégal theory supporting the
claim asserted.Johnson v. City of Shelby, Mis435 S. Ct. 346, 346 (2014) (per curiam).

Nevertheless, the rule demands more than bald @oons or mere speculatiomwombly
550 U.S. at 555see Painter’'s Mill Grille, LLC v. Browr/16 F.3d 342, 350 (4th Cir. 2013}.a
complaint provides no more than “labels and conclusions” or “a formulaic texitaf the
elements of a cause of action,” it is insufficiefiivombly 550 U.S. at 555Rather, to satisfy the
minimal requirements of Rule 8(a)(2), the complaint must set forth “enouatiafanatter (taken
as true) to suggest” a cognizable cause of action, “even if . . .gth&dl proof of those facts is
improbable and . . . recovery very remote and unlikely." Twombly 550 U.S. at 556 (internal

guotation marks omitted).



In reviewing a Rule 12(b)(6) motion, a court “must accept as truefathe factual
allegations contained in the complaint” and must “dafiweasonable inferencefsdm those facts]
in favor of the plaintiff.” E.Il. du Pont de Nemours & Co. v. Kolon Indus.,, 887 F.3d 435, 440
(4th Cir. 2011) (citations omittedyeeSemenova v. MT /845 F.3d 564, 567 (4th Cir. 2017);
Houck v. Substitute Tr. Servs., Ine91 F.3d 473, 484 (4th Cir. 201Kendall v. Balcerzak650
F.3d 515, 522 (4th Cir. 20119ert. denied 565 U.S. 943 (2011). But, a court is not required to
accept legal conclusions drawn from the fa@ee Papasan v. Allgid78 U.S. 265, 286 (1986).
“A court decides whether [the pleading] standard is met by separatingyahedaclusions from
the factual allegations, assuming the truth of only the factual alega and then determining
whether those allegations allow the court to reasonably infet’thlegplaintiff is entitled to the
legal remedy soughtA Society Without a Name v. Virgin@55 F.3d 342, 346 (4th. Cir. 2011),
cert. denied566 U.S. 937 (2012).
[l ANALYSI S

A. Group Pleadings and Defendants’ Subsidiaries

Before reaching the plausibility of the specific allegations inAtinendedComplaint, this
Court must first address a problem common to both Counts. Plaimi¥ts lumped the various
subsidiaries of many of the Defendanbéessors togethewithout alleging anyacts specific to
each entityor each corporate familyFourth Circuit case law holds that a complaint cannot rely
on “indeterminate assertions against all defend'aatact that holds true even when some of those
defendants are corporate subsidiaries or affiliafesne another.SD3, LLC v. Black & Decker
(U.S.) Inc, 801 F.3d 412, 423 (4th Cir. 2016) The fact that two separate legal entities may have
a corporate affiliation does not alter [the] pleadingureement to separately identyf each

defendant's involvement in the conspirdcy Here, using largely generic languagéed without



any explanation beyondaldly alleging a corporate relationship, Plaintiffs group numerous
Defendants togethgand refer to each collective set of amgite subsidiaries by a group label for
the remainder of the Amend&@bmplaint. ECF 258 at 79. That sort of “lump[ing] together
without sufficient detail” is precisely the type of corporate tgrgroup pleadingSD3 forbids.
SD3 801 F.3cht423.

Plaintiffs cannot be expectedt, this early stage of the case without having the benefit of
discovery to provide detailed specifics as to the nuances of the relationships tiraaugporate
entities. But something more than what has been providediheeguired. TheAmended
Complaint fails to offer factual allegations sufficiently outlining tke&tionship between the
corporate subsidiaries, such that treating them as a unified whald beplausible based on their
intertwined nature.lndeed thecase caption suggests that some of these entities might not be as
unified as Plaintiffs assume, given tthéfering addresses listetbr certain Defendant Processor
subsidiaries despitetheir common corporate affiliatia Alternatively, there are no factual
allegations specific enough to each individual corporate subsidiargusilgly tie each entity to
the alleged conspiracy. Without such basics, the Court and Defendantsarglefss at which
entities were involed in what parts of the conspiraty.For example, Plaintiffs allege that

“Tyson’s” wages were set at “corporate headquarters,” without specifyinghwihiany, of the

4 In their Opposition, Plaintiffs suggest that the allegati@fsrring to groupings of Defendants
are meant tepecifically apply toall the subsidiariegncluded in that grouping, ECF 359 at 82—
83, butthat sort of pleading is specifically rejected3D3 801 F.3dat 422 (holding plaintiffs
cannot rely on “indeterminate assertions agaafistefendants”) (emphasis added). Moreover,
the Amended Complaint already takes great liberties Wit general use of the term
“Defendants,” barely mentioning certain defendamtsonnection with specific facts. Tdlow
indeterminategroup pleadingas to corporate subsidiari@gould be toinapprgriately layer
generality upon generality, and would deprive the individual corporate smtitihe requisite
notice of the facts on which Plaintiffs’ claims are lwhse



entitiesincluded under the heading “Tysostiare headquarters or management struct@asen
the ten different subsidiaries grouped by Plaintiffs under the namerfTyBefendants can only
guess as to which specific Tyson entities are alleged to be involveaiedecisiors. Indeed, it
is possiblethat, if Tyson’s wagesiresetin a catralized fashion, som&yson subsidiaries named
as defendantwight haveplayed no role in fixing compensation, even if their employees’ wages
were affected

The same holds true for the alleged secret compensagetings—unspecified“Tyson
executives” are alleged to have attended, without specifying whitcheofen Tyson entities
employed them. Did every Tyson subsidiary send a representative, or were only some
represented? Or dne Tyson executive attended, did that executpeesentall, or just one, of
the Defendant entities? Without any allegations as to the natuhesd# grouped Defendants’
corporate relationshipgds-a-vis theiroperatioml and wage decisions, or, alternatively, &agtual
allegations linking eackistinct suksidiary to the conspiracy, themendedComplaint fails to
sufficiently state a claimagainst those entiti€sAs such, Counts | and Il will be dismissed without

prejudice as to those Defendants who are pled in conjunction with one or mordasebSid

5 In SD3, only someof the grouped defendants were dismissed, while subsidiarieshi@m
particularized factual allegations were made were 8@1. F.3cat423. Here, however, the nature
of the group pleadings makes it impossible to tell which facts iAtiended Complaint apply to
which specific entities within the various groups. For example, iniddeld|(B)(a), this Court
concludes that the secretonpensation meetings plausibly constitute direct evidence of
conspiracy, but, because of the grouped referemegténdees from certain Defendants (such as
“a Tyson executive”), it is impossible to ascertain eiihcorporate entities actually participated.
Thus, unlike inSD3 all of the grouped Defendants must be dismissed, though Plawmiiiffse
permitted to seek leave to amend to plead theigatllons with more precision.

¢ Among the Defendants, onlfyson makesthe argument about the impreciseeqaling of
subsidiariesn its Motion to Dismiss. Howevesua spontelismissalon this basiss appropriate
as to the rest of the “corporate family” Defenda#svell. Eriline Co. S.A. v. JohnspA40 F.3d
648, 655 (4th Cir. 2006)'Where the face of eomplaint plainly fails to state a claim for relief,
the district court has ‘no discretiobut to dismiss it). To the extent that some Defendant
Processors declined to raise the issue becausenidiatain intertwined corporate structures with

10



However, five Defendants-Fieldale, Butterball, Peco Foods, Agri Stats, and WM$eramed
individually, with no subsidiaries or related corporate entit@s| are not subject to dismissal on

this basis Thus, substantivexamination of the two Countsmsquired.

B. Conspiracy to Depress Compensation in Violation of Section 1 of the &man
Antitrust Act

Plaintiffs allegationthat Defendants entered into an agreement to fix the compensation of
poultry workersconstitutes & per se violation of the Sherman Actri re Baby Food Antitrust
Litig., 166 F.3d 112, 118 (3@ir. 1999) A per seclaim can be provevia either “direct or
“circumstantial” evidence that an unlawful agreemexisted.Robertson v. Sea Pines Real Estate
Cos, 679 F.3d 278, 289 (4th Cir. 2012). Plaintiffs suggest that they have presented both types of
evidence tosupport their wage fixing conspiracyclaim, while Defendantgounterthat the
AmendedComplaint contains only conclusory allegations and inappropriate group pleadings.
Ultimately, Plaintiffs haveallegeda handful of keyfactual allegations sufficient to support a
plausible per sewage fixing conspiracy claim as someof the five remainingDefendants, but
not others.

a. Direct Evidenceof Per Se Conspiracy

Direct evidence is “explicit and requires no inferences tobkstiathe proposition or
conclusion being asserted®m. Chiropractic Ass’'n v. Trigon Healthcare, In867 F.3d 212, 226
(4th Cir. 2004). Examples of direatvidence include “eyewitness aoccws; Smith v. Reddyl01
F.3d 351, 356 (4th Cir. 1996)dmissions by employees. . . of the conspiratdrmsré Plasma
Derivative Protein Therapies Antitrust Litjg764 F. Supp. 2d 991, 998 (N.D. Ill. 2011

document or conversation explicitly manifesting the existence of the agreenguestion,in re

their sibsidiaries, Plaintiffs should be able to address thasis specifically within an amended
pleading.

11



Generic Pharm. Pricing Antitrust Litig338 F. Supp. 3d 404, 488.D. Pa. 2018)or “a recorded
phone call in which two competitors agreed to fix gsiat a certain level Am. Chiropractic
Ass’n 367 F.3d at 226.

Though Defendantsightly point outthat “[d]irect evidence is extremely rare in antitrust
cases id., Plaintiffs have managed to pressntnesuchevidencehere. The most important direct
evidence isa statement by @enior Tyson executiyedretting about the propriety of wage
discussions d@he secret meetings. Specifically, the Amen@ednplaintalleges

A senior executive from Tyson noted during a private conversation in or around

2018 that the discussions about wages, salaries and benefits at the “off the books”

meetings held at the Hilton Sandestin Resort Hotel & Spa in Desting & laere

so inappropate and improper that that the company would no longer attend them.
ECF 258 at 44-45.

This statemens preciselythe sort of “smoking gun” thahakesPlaintiffs’ per seantitrust
claim plausible. For starters, it involves arecutive of arallegedconspirator admitting tthe
inappropriateness of its condifspecifically, itsparticipation inthe secretneetings) Moreover,
it demonstratethat the level oinappropriatenesesf the conductvas so high that the conspirator
planned to withdraw from the meetings entirely. When sxthemefears of impropriety are
expressed in the contextsdcretdetailed andcomprehensive compensatidiscussionsittended
by a large swath of theoultry industrys top executivesthere is no inferential leap required to
find a wage fixing conspiracglausible

Plaintiffs provide additional direct evidence in the form of a statgroy a former human
resource manager who had workedboth Perdue and George'$hat executivelescribed the

nature of wage data sharimgth several competitors:

The former human resources manager explained theigees of the Perdue plant
and the George’s plant contacted managers of rival poultry processing plants
operated by Pilgrim's, Cargill and Virginia Poultry Growers Cooperatnd

12



requested the current imy wage rates for plant workers as well as any planned
future increases to those hourly wage rates. The former human resounaggeima
said, “We would collaborate. We would talk among each other to baé thvey
were doing for pay.” The former human resmes manager provided the
compensation data obtained from rival poultry plants to the corporaleumaders

of Perdue or George’s.

ECF 258 at 57. This specific factual allegation makes plausible tfgant-to-plant
communications”portion of the conspacy. The word “collaborate” is particularly damning,
connoting a cozy relationship in whithe ostensible competitors worked togettwsharewage
levels at their respective plantsd to provide that information to corporate headquarters. Many
of Plaintiffs’ other allegations merelputline how information was transferremongst the
competitive businessebut “collaborate” goes a step furthand suggestghatthe exchanged
information was being useth an intentional way No inference is required to reach this
conclusion—collaboratiometween supposezbmpetitorswith regard tavages makes it plausible
that those collaborators were conspiring to depress wages.

Defendants rightly point out th&aintiffs’ direct evidences light on specificsin terms
of what precisely was “inappropriate” about therseameetings or what “collaboration”
specifically occurred Plaintiffs donot pinpoint thedate of the supposed agreement to fix wages
the participants in theiginal agreemenipr many of themechanics of howheagreement worked.
Yet such details are notquired at this early stage in proceedingsvombly 550 U.S. at 555
(noting that “a complaint attacked by a Rule 12(b)(6) motion to disnuss dotneed detailed
factual allegations”) The direct evidence offered need only makausiblea conclusiorthatthe
pre2018 secret meetingsvolved an agreemento fix wages andor that plantto-plant
communications furtheredehwage fixing conspiracylt is not Plaintiffs’ burderat this stagéo
articulate the finer points of the alleged scheiheat 545 (a complaint need only “raise a right to

relief above the speculative leveldr to disprove alternative explanations for the dimatience

13



they provideHouck 791 F.3cat484(finding a district court improperly “undertook to determine
whethera lawful alternative explanation appeared moreliBel The discomfort atmpropriety
articulated in the Tyson executive’s statememtminating in a suggestion that the company would
no longer evemttendthe secret wagmeetingsis sufficientto allow Plaintiffs’ claims of ger se
wage fixing conspiracy tolear tle low “plausibility” bar. The same holds true for the statement
regading collaboration between poultepmpetitorswith regards to wages.

What Plaintiffs fail to do, however, is to lirikeirdirect evidence teachof theremaining
five Defendantslt is not sufficient for a claim to be merely plausible in the absthaitit must
be linked toeachDefendanto place iton notice as to whétis alleged to have dondwombly
550 U.S.at 565 §tating that where “complaint [ ] furnishes oloe” as to which defendants
supposedly agreetb conspire the complaint fails to give adequate nofic&dhough the Tyson
executive's statememmausibly suggestshat the secret compensation meetimy®lved a wage
fixing conspiracy, Plaintiffs must melink each specific Defendant tikesecret meetings order
to state a claim Plaintiffs do s¢ but only with respect to eleven out of the fourtémarporate
families” in question

[T]he following Defendants and cmenspirators attended the particular “dfie-

books” inperson meeting in April 2017 at the Hilton Sandestin Resort Hotpl& S

in Destin, Florida: Tyson, Pilgrim’s, Perdue, Koch Foods, Wayne F&emige’s,

Keystone, Fieldald~arms, Simmons, Butterball, Cargill, Cooper Farms, Foster

Farms, Amick Farms, Case Foods, OK Foods, and Allen Harim. O#iendants

and coeconspirators attended other “dfiebooks” annual meetings of the

Compensation Committee during the Class Period.

ECF 258 at 45Jennie©, meanwhile, is specifically alleged to have fatstrted attending the “off
the books” meetings in or around 20ibough apparently not in April 2017)d. The human

resource managersgatement regardingollaborat[ion]” between poultry processors, meanwhile,

only mentiors the Perdue, George’s, Pilgrim’'s, and Cargill Defendamds.at 57. Of the three

14



DefendanProcess@remainingfollowing the dismissalgabove, onlyFieldaleandButterballare
mentioned explicitlyin connection with the direct evidenceco Foodis not.’

A similar dichotomy exists witliegard to thetwo data processing Defendant®nly
WMS is alleged to have attendadd presented aélhe secret meetingsld. at 141. Agri Statsis
not alleged to have attended the secret meetagd isnot mentionedoy the former human
resource managexs part of the plartb-plant wage collaboratiorither Thatthe dataAgri Stats
provided wasomprehensivethat some Defendants allegedly used the data to caskeensation
decisionsn a collective fashionor eventhatsome of the Defendants weakegedlyable to de
anonymize thelatgis notdirect evidence ofgri Stat’s knowing participation ia conspiracy to
fix compensation.There is thus nothing specific in thAenendedComplaint linking Agri Statto
the direct evidence that makaper seconspiracy plausible.

The group allegationslotting theAmended @mplaintare not enough to tike otherwise
unmentionedefendants to thdirectevidenceof conspiracy First, many of the allegations are
vague and conclusonSee, &. ECF 258 at 111-12 (broadly alleging that compensation at each
processors’ plant waketermined “in a systematic wagnd was aligned with compensation. . .
at other Defendant Processbrgithout providingany specificsas to what that systetic process
was or what the alignment looked likall. at 53 (@lleging “DefendanProcessotsmonthly
exchange of . . compensation data [via Agri Stats] was anticompetitive,” and “eelsuitlower
compensation for all Class Members” without providing apgcific factsin supporj; id. at 54
(alleging that information shared betweegional plants was used at corporate headquarters “to

facilitate the setting of artificially depressed compensatisithout providing examples of how

7The Court notes that the Sanderson and Mountaire Defendants are not mantmmletked to
the direct evidence, either, although the claims agbotstwere dismissed in Section I11(A).

15



corporate headquarters used that informatiomdeed, the specificity of certain claims in the
AmendedComplaint, such as the Tyson executive’s commemdstiae detailed list of attendees at
the April 2017 meeting, show by contrast just how threadbareest of Plaintiffsallegationsare.

As previously notedmany of Plaintiffs’otherallegationsconstitute impermissible group
pleadings.“A plaintiff in a 8 1 case cannot assembtame collection of defendants and then make
vague, norspecific allegations against all of thexs a group.”SD3 801 F.3d at 422—23Here,
Plaintffs broady lump unidentified Defendants together for exampleallege attendance at the
“off the books” compensation meetinggECF 258 at38, or participation in plantto-plant
communicationsabout wagesid. at 30. Adding the word “each” beforéDefendant—as
Plaintiffs inconsistentlydo in their AmendedComplaint—does not change this calculu$ach”
does sggestthat Plaintiffs intendthe allegationto apply toall Defendants, buthat is merely
another inappropriatevay tolump the Defendants togethewithoutidentifying specific factso
tie them individuallyto the conspiracy.SD3 801 F.3dat422 (noting that it is not enough to rely
on “indeterminate assertions against all defendants

Ultimately, Plaintiffs have provided sufficient direct eviderioeaper seconspiracy claim
plausible with regards tsome but not all, of thdive remainingDefendants. The Motions to
Dismiss Count Will be deniedas toFieldale, Butterball, and WM3HoweverthisCourt is unable
to conclude that direct evidence supporting the plausibility of the wage fixingi@myexists as
to Peco Foods or Agri Stats, and maisalyze the existence stifficientcircumstantial evidence
to tie thosdwo entities to thalleged conspiracy

b. Circumstantial Evidence of Per Se Conspiracy
The AmendedComplaintfails to offercircumstantial evidence of collusiqguer sefor either

Agri Statsor Peco FoodslIn order to support a circumstantial inference of conspiracy, Plaintiffs
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must allege both 1) parallel conductthe Defendants, and 2) “plus factors” suggesting that the
parallel conduct resulted from concerted aciorwombly 550 U.S. at 5673D3 801 F.3d at 424,
“A plaintiff establishes parallel conduct when itgals facts indicating that the defendants
acted‘similarly,” or that their actions were uniformSD3 801 F.3dat 427. Parallel conduct
“need not be exactly simultaneous #@hehtical in order to give rise to an inference of agesgm
Id. at 429 (quotind-aFlamme v. Societe Air Francé02 F. Supp. 2d 136, 151 (E.D.N.Y. 2010)
Here, Raintiffs allege parallel alignment ofcompensation, butite no factsbeyond their
conclusorygroup pleadings ECF 258 at 30 (stating that the compensatioreémh Defendant
Processos hourly and salary workers “was determined in a systematic wag aempensation
schedules. . . that were aligned with the compensation for thepgesitiens at other Defendant
Processors”). The AmendedComplaintcitesno facts regardingomparative wage levelsr any
otherspecificcompensation datéo supporta conclusion that Peco Foosat similar or uniform
wagesothose obther Defendar®rocessor8 In fact,Plaintiffs do not compare the compensation
offered byany of the parties at any point, nor do they examine how wages changedanefore

after theDefendantsalleged 2009 agreement to fix employee.pay

¢ The rule in the Fourth Circuit is clear: paralnduct is required for a Sherman Act, 15 U.S.C.
§ 1 claim resting on circumstantiavidence.SD3 801 F.3d at 42dnterpretingTwomblyto mean
that“[flor a 8§ 1 claim to survive, then, a plaintiffustplead parallel conduct and something
‘more™) (enphasis added)Plaintiffs’ arguments to the contrary cite roontrolling case law,
and urge this Court to interprétvomblyin a manner at odds wiBD3 SeeECF 359 at 23-24
(“Twomblyheld that allegations of parallel conduct alone iasafficientto plead a conspiracy
claim, notthat parallel conduct iequiredto plead a claim.”Yemphasis in original)

o Reference to average wage levatsoss the poultry industry similarly insufficient as it fails

to provide any insight into how Defendants acted with regards to ongeanéiverages are more

or less another form of inappropriate group pleading, lumping the various partidetagéehout

any insight into any specific Defeadt’s behavior. Moreover, the average earnings data in the
Amended Complaint appears to cover the entire poultry processing incasiust the Defendant
Processors, further diminishing its specificity and utility in deteimgi how the Defendant
Processors acted in relation to one another.
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While Plaintiffsdoallegesomespecifiedfactspertaining tdefendantuse ofWMS and
Agri Stats services to séteir compensation numbere fact thatompaniesall usedthe same
benchmarking companieslata toinform their wages is insufficient to permit ecircumstantial
inference ofcollusion. That employers might stteir wages within a general rarga rangethe
AmendedComplaint does ngirovide anyparticularizedinformation about-based offavailable
benchmarkingdata isnot surprising, noillegal, norevidence of companies acting in paratte|
comport witha conspiratorial agreementwombly 550 U.S. at 55{requiring parallel conduct to
“be placed in a context that raises a suggestion akeegding agreement, not merely parallel
conduct that could just as well be independent actidithout informaton regarding how wages
actually moved during the relevant perifid specific Defendani®r how Defendants actually
actal in concert togethep set wagesparallel alignment of compensatibasnot beenplausibly
alleged.

Plaintiffs’ secondheory of parallel condugatenteringoninformation exchangesimilarly
falls short The mere existence @vailable competitor informatigrwithout more, desnot
plausibly support an inference of collusidBeeU.S. v. Citizens & S. Nat'| Bap#22 U.S. 86, 113
(2975) (“[T]he dissemination of priceformation is not itself a per se violation of the Sherman
Act.”). Itis clear that at least some of the Defendantsedin paralle] insofar as they gathered
data aboutheir competitors and shared their own degavell However,such conduct isaither
illegal nor inherently collusive, particularly given the lack faicts allegingthat theinformation

sharing resulted inargely uniform or otherwise coordinateevages amongst the alleged
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conspirators? To find “parallel conduct,” iis notenough to simply show that companies were
acting similarly inany limited way.

Given Plaintiffs failure to plausibly allegethe requisiteparallel conduct, their collusion
per seclaims based on circumstantial evidence faild no discussion of “plus factors” is required.
Park Irmat Drug Corp. v. Express Scripts Holding (31.1 F.3d 505, 517 (8th Cir. 2018n the
absence oeither direct or circumstantial evidence showing plausible collugen se Peco
Foodss and Agri Stat's Motionsto Dismiss will be granteds to Count.l

C. Conspiracy to Exchange Compensation Information in Violation of Sewn 1 of the
Sherman Antitrust Act

Plaintiffs’ theory of liability in Count Ilis that Defendants unlawfullyexchanged
information concerning poultry plant employee compensation throughpaitgt benchmarking
services industry meetingsand planto-plant communicationsAs described above, information
exchanges are nper seunlawful. SeeU.S. v. U.S. Gypsum Cd38 U.S. 422, 441 n.16 (1978)
(“The exchange of price data and other information among competitossndbevariably have
anticompetitive effects; indeed such practices icanertain circumstances increase economic
efficiency and render markets more, rather thas) leempetitive. For this reason, we have held
that such exchanges of information do not constitute a per se violatibre &heman Act.”)
Thus, Plaintiffs must establish that the putative information exchange has an overall
anticompetitive effect on #ghrelevant labor marketan analysis known as the “rule of rea%on

Todd v. Exxon Corp275 F.3d 191, 1989 (2d Cir. 2001) To survive a motion to dismiss on

1o The Court notes that thetatement by # former human resource manager wdescribed
“collaborat[ion]” on compensatioamongseveral Defendant Processors, ECF 258 at 57, would
gualify as evidence of parallel conduct for thec#fie entities named. This statement describes
notmerelyan exchange of information, bubw the relevant Defendant Processors wsirggthe
information (to “collaborate” on wage matters). However, thidest@nt was not made in
connection with Peco Foods or Agri Stats, the sole remaining Defaratasgue.
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this theory, Plaintiffs must plausibly alled#) anagreement to exchange information; and (2)
“anticompetitive effect[s]” flowing from thaagreement.Dickson v. Microsoft Corp.309 F.3d
193, 206 (4th Cir. 2002accordRobertson 679 F.3cat 290. There is little debate that Plaintiffs
have satisfied the first prong of the analysis. They have amply pled an egreenshare
informationamong Defendants, given the plethora of alleged facts in the Amendeda®mp
pertaining to secret meetings, WMS, Agri Stats, and faptant communications. The
“anticompetitive effects” prong, however, requires more scrutiny.

The parties dispute whether an analysis of the relevant product and gi@ograarketss
requred to show anticompetitive effect®laintiffs draw a distinction between direct andirect
evidence of anticompetitive effects, with the formetrequiring a market analysis while the latter
does. ECF 359 at 45, 4/8- The Fourth Circuit, however, has instead stated simply tiat “
reasonableness of a restraint is evaluated basedimpést on competition as a whole within the
relevant market Robertson679 F.3d at 290The primary case Plaintiffs cite for the proposition
that they need not specify a relevant markatC v. Ind. Fed’'n of Dentists476 U.S. 447, 460
(1986) involves the application of a different test, not the full “ruleeafson” analysis at issue
here. California Dental Ass'n v. F.T.C526 U.S. 756, 770 (1999hoting thatind. Fed'n of
Dentistswas a case that “formed the basis for what has come ¢talled . . . ‘quickook’ analysis
under the rule of reason”). Ugna “quick look” analysis is only appropriate where the
anticompetitive effect of information sharing is so obvious that “an reésewith even a
rudimentary understanding of economics could conclude that the arrangémeprestion would
have an anticongtitive effect,’id., which is not the case hegven that sharing price information
is presumptively lawful. Instead, the full rule of reason analysisudirad definition of the

relevant market, is requiredseeContinental Airlines, Inc. v. Unitedirlines, Inc., 277 F.3d 499,
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508-09 (4th Cir.2002) (statinghe full rule of reasorshould be usedfor restraints whose net
impact on competition is particularly difficult to determihe”
a. Market Power and the Relevant Market

“A threshold inquiry in any Rule of Reason case is whether the defendant had market
power” and “to prove market power the plaintiff must first establish réevant product and
geographic markets.Murrow Furniture Galleries, Inc. v. Thomasville Furniture Indus., Ii889
F.2d 524, 528 (4th Cir. 1989Plaintiff has defined the relevant product market astharket for
poultry processing labor, and the relevant geographic market as the contimatei@d/States. ECF
258 at 80.“Because market definition is a degphct-intensive inquiry, courts hesitate to grant
motions to dismiss for failure to plead a relevardduct market” or geographic markeolon
Indus, 637 F.3dat443 & n.3 Citations omitted).

I.  The Relevant Geographidvarket

“The relevant geographic market in antitrust casesfimelkby the ‘area within which the
defendant’s [employees] . can practicably turn to alternatiyebs] if the defendant wereto raise
its prices.” It's My Party, Inc. v. Live Nation, Inc811F.3d 676, 682 (4th Cir. 2016) (quoting
Kolon Indus, 637 F.3d 435, 441 (4th Cir. 2011)\hen it comes to motions to dismiss, the Fourth
Circuit has embraced the notion that dismissalsllgiged geographic markets “agenerally
limited to instances in tich the complaint eithefl) fails to allege a geographic market or the
boundaries of a relevant geographic market; (2) defines a geographit inaan unreasonably
and implausibly narrow manner; or (3) alleges a contradictory and dagjneation of the relevant
geographic markét. Kolon Indus, 637 F.3d at 44 (quotingAllen v. Dairy Farmers of Am., Inc.

748 F.Supp.2d 323, 339 (V1. 2010).
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The above three reasons for dismissal are notcaytéi here. Plaintiffs do allege a
geographic market, the continental United Statdsch is neither vague nor contradictofgCF
258 at 64. Defendants allege this marketn@ausibly broad, not too narrow. ECF 344at 26.
While overbreadth is not one of the categories contemplated by the Eauttih in Kolon Indus,
it is a theory worth examining. It is facially true that employsgtea poultry processing plant in
Alabama, earning less than $25,000 annually, likely would not view a job at a plaatifamr@a
as a viable alternat, given the cost of relocation. The employees’ relative immobilgans
that those jobs are not interchangeable in the manner contemplatedNdy Party, Inc, a fact
that Defendants suggest means the geographic market should beedisasigsplausible.

To end the analysis there, however, would be to overlook the very purpose of the
geographic market. Plaintiffs must outline a relevant market so thatdhethen allege that
Defendants have sufficient market powthin the market for their information sharing to restrain
competition. Dickson 309 F.3dat 207. It is therefore problematic to allege toarrow a
geographic market, because it could creheeiltusion of market power where no market power
exists, via the exclusion of nearby alternative employment opportunities (weh&ourth Circuit
called the “gerrymandering” of the geographic markét3. My Party, Inc, 811 F.3cat 683 The
same conern does not exist for a broad geographic market, because many alternative entployme
opportunities are included in the allegedly overbroad market, so there i« raj geeating an
illusion of market power. In fact, by alleging a broad geographic mapgaining the entire
country, Plaintiffs are making harderto prove their case, because the level of market power
necessary to control wages across the entire country is much greatrer.Mushroom Direct
Purchaser Antitrust Litig.2015 WL 5767415, at *19 (E.D. Pa. July 29, 2015) (“[T]o the extent

that [Plaintiff expert’s] geographic Market definition is too large, that would only understate
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market power in the relevant market.”)n sum, the geographic market must be broad entmugh
encompassll of the jobs that a processing employee cquittticably turn t@as an alternative.
For it to be broader than that, and to encompass additional jobs thait aecessarily viable
alternatives due ttheir distance, is not a defect warranting dismissalhat ¢arly stage of the
proceedings.

It is essential, too, that Plaintiffs have alleged specifitsféo support finding a national
market plausible-namely that Defendant Processors saw themselveatimgeon a national scale
when t came to employees’ compensatid®eeKolon Indus, 637F.3d at 44243 (noting that an
attempt to define the relevant geographic markey malude “the area within which the
[defendants] view themselves as competindhe Defendant Processors are alleged to have made
compensation decisions in a centralized fashion, and to have set congpesisktigely the same
levels across the country regardless of region. ECF 258 at 68, 71. The Amendsar€@iso
alleges tht Defendant Processors collected and analyzednadtivage data via Agri Stats and
WMS, using that nationwide data to set the compensation of their plant woBEFS258 at 42,
48-49. Thus, at this early stage in the proceeding where the bar todiswigsal is low, the
geographic market has been plausibly alleged, despite its bréadth.

ii.  The Relevant ProductMarket

A relevant product market “is composed of products that have reasonable
interchangeability for the purposes for which they are produced .Berlyn Inc. v. The Gazette
Newspapers, Inc.73 F. App'x 576, 582 (4th Cir. 2003). In the context of employmehg *

relevantmarketis one where employment positions are reasonably interchangeable wéh thos

11 This decision, of course, is limited to finding a national geograpaiketplausible Defendants
may in fact succeed ondin overbreadth argument at a later stage of the case, depending on what
facts are brought to light in discovery.
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offered by defendafd].” Nat'| Hockey League Players Ass’n v. Plymouth Whalers HoChah,
419 F.3d 462, 472 (6th Cir. 2005pPlaintiffs have defined the relevant product marketite
market for employment at poultry processing plants. ECF 258 at 64.

The poultry processingbor market is plausibldgecause Plaintiffs have sufficiently pled
facts suggesting the Defendant Processors’ employees are readonaddl to poultry jobs.
Specifically, Plaintiffs claim that at least some of poultry waskeave developed industspecific
skills—including hanging live birds, carving bird meat, cleaning and repairing pepleyific
equipment, and supervising poulgpecific plant operatiorsthat would make transitioning to
other jobs aimperfect substituteld. at 29-30, 65-66seealsoTodd 275 F.3d at 20@oting that
both technical and notechnical workers “develop industspecific expertise thaffects their
value in [a] labor market”) Plaintiffs also claim that limited education and language skills make
it difficult for poultry processing workers to transition to other jobs, providing several statgem
by poultry employees alleging that Defendant Processors specifaagteéd people with limited
education and English skills because they would be less easilyodbte/e the poultry industry.
ECF 258 at 6465. Lastly, Plaintiffs point out that their detailed allegations regarbefendant
Processors’ extensive collection of poultry wage compensation datedimglinformation from
Agri Stats, WMS, and the poultgnly annual secret meeting regarding compensation, plausibly
suggest that Defendants themselves see poultry labor as a distii@bwide unit. Todd 275
F.3dat 205 (noting thaf d]Jefendants have gonectonsiderable lengths to compile the datadut
a particular labor marketwhich suggests that the markist distinct because “economic actors
usually have accurate perceptions of econoeatities’).

Defendantorimary argument to the contrary is togethe Court to consider the many

alterrative jobs that poultry workers could theoretically pursue, such as work in anattien sé
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the food processing industry. ECF 370 atlh—They also highlight certain jobs, like janitorial
positions, where significant questions loom as to how Plaintiffs’ angtsadout ind ustrgpecific
skills or English language abilities appld. Itis undoubtedly true that the Amended Complaint
lumps together a broad range of poultry processing jobs at different pay legaigng different
skills, and withdifferent job descriptions, and then offers only a handful of detajisrding how
this diverse array of jobs can be treated together as one single prockettseparate from other
facially similar industries Nevertheless, only a bare minimum levekpecificity isrequired at
this early stage of the proceedings. Plaintiffs need not dispftermaive relevant markets
proposed by the Defendahktouck 791 F.3d at 484, or explain with fine detail how each poultry
processing job is different to similar jobs in other industriespmbly 550 U.S. at 555. By
alleging a unique poultry skillset, language barriers, and Defendantg€awaption of the labor
market, Plaintiffs haveatisfiednotice pleadingequirements While the Amended Complaint’s
allegations to this end are thin and will require significant fleshing out ivewhallenge at later
stages of this litigation, they clear the low bar of plausibility here.
ii.  Market Power

The last prong of the “relevant market” analysis assesgbether Plaintiffs have
sufficiently alleged that Defendant Processors had enough market powepaoutimg processing
labor market, spanning the continental United States, to implement an antitempdgormation
exchange.Todd 275 F.3dat 206-08 The Complaint alleges that Defendant Processorthaird
co-conspirators control more than 90% of the poultry processing jobs in the Utitted, & CF
258 at 69, which is on its face a large enough market share to plausigigss that they could

have suppressed compensation in the relevant market. Defendantsommesitthis point.
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b. Anticompetitive Effectsin the Relevant Market

Having found that the Amended Complaint plausibly alleged rateer within the
relevant market, the Court must determine whether Plaintiffs plethénatformation sharing has
had an anticompetitive effecdeeOhio v. Am. Express Cd.38 S. Ct. 2274, 2284 (201@polding
that direct evidence of anticompetitieéfects would be “proof of actual detrimental effejcts
competition]” and that indirect proof of anticompetitive effectand require “some evidence that
the challenged restrain harms competition”). Wtile Amended Complaint alleges fepecific
datapointgegarding how DefendarRRrocessotsnformation sharing actually impacted worker
compensation, the Fourth Circuit has explicitly held that a plaintiff neeshoet specific wages,
or forecast evidence sufficient to prove an unlawfidimation exchange claim, to defeat a motion
to dismiss. Robertson 679 F.3dat 290-91.

Here, as inRobertson Plaintiffs havealleged keymechanics of the conspiratorial
information sharingschemeas well asthe specific way the scheme was designedréstrain
competition inthe market.In particular, Plaintiffs have alleged specific, seoneetings between
poultry executives in which extensive poultry processwagedatavas exchanged via WMS, and
in which industry compensation was agreed upon and artificially suppressét25B@t 38—46.
Moreover, Defendant Processors are alleged to have used Agrit&tatonitor competitors’
adherence to this plaig. at 46, and tdhave chastised processors who deviated from this set
compensation leveld. at 44, further “eliminat[ing] a major incentive for Defendant Procegeors
increase compensation|ti. at 83. This, taken in conjunction with the plethora of specific
allegations regarding detailed and highly sensitive present and future \@tgexthanged among
ostensible competitor Defendant Processors, is enough to make the allégmdatitive effects

economically plausible in the relevant market.
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It is worth briefly addressing Agri Stats’s unique place within this infaomasharing
analysis. Unlike WMS, Agri Stats is not alleged to have knowleddg2ebéndant Processors’
wage fixing conspiracy, to have attended any of the “off the books” meetinggsotherwise hass
engaged in any conduct beyond simply being in the business of data shadegd, its conduct
has already been deemed to fall shorthefper seconspiracy bam Section I11(B). The “rule of
reason” analysis, however, is distinct in that it is Bpady designed to analyze the
anticompetitive impact of otherwise lawful activity. Agri Stats’s aactdwhile not sufficient to
constitute direct or indirect evidence ér seconspiracy,still plausibly constitutes unlawful
information sharing becae of the breadth of its market coverage and ther@af the data it
provided. Plaintiffs allege that Agri Stats’s client base constittinore than 95 percent of U.S.
poultry processors.”ld. at 48. In addition, its business model revolves around sheuimgnt
wage data, which both the Supreme Court and Department of Justicedtades particularly
sensitive and has “the greatest potential for geimgy anticompetitive effects Gypsum438 U.S.
at 441 n.16see alsoU.S. Dep'’t of Justice & Fed. Trade Comm’n, Antitrust Guidelines For
Collaborations Among Competitors, 15 (2000), available at
http://www.ftc.gov/os/2000/04/ftcdojguidelines.pdf (noting the sensitive natofre price
information and specifically identiigg “current operating . . . plans” as especially likely to raise
antitrust concerns). By providing comprehensregttime, and current wage datato nearly the
entire poultry processing industry, Agri Stats’s conduct cansjlgube alleged to constitute
unlawful information sharing per Count II.

In sum, Plaintiffs have sufficiently alleged Defendant Processor&ainpower within the
continentalUnited States poultry processing labor market, as well as plausibl@mpétiive

effects resulting from the compensatepressing information exchange in which Defendants
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engaged. As a result, the Count Il claims against the five mergaDefendants-Fieldale,
Butterball, Peco Food®,Agri Statsand WMS—wiill survive dismissal
D. Plaintiffs’ Surviving Claims Are Not Time Barred

a. Countl

Since Count | survive dismissalvith regard to Fieldale, Butterball, and WMS, this Court
must address Defendants’ claims thatAheendedComplaint is time barredi.n general, antitrust
claims must be brought within four years of the defendants’illegatiuct. In re Cotton Yarn
Antitrust Litig., 505 F.3d 274, 287 (4th Cir. 2007) (“The Clayton Actestablishes a fowyear
limitations period in which to bring a claifor a violation of the Sherman Act, 15U.S.C.A.§1
Where there igraudulent concealmentiowever,the statute ofimitations doesnot begin until
discovery otthe allegedanticompetitive conductSee Supermarket of Marlinton v. Meadow Gold
Dairies, 71 F.3d 119, 122 (4th Cir. 1995), citifBpiley v. Glover 88 U.S. 342, 349 (1874)
(“IW] hen the fraud has been concealed . . . the limitations peded not begin to run until the
plaintiff discovers the fraud.”)Plaintiffs here have adequately pled fraudulenteaimentand
thustheir surviving Count Iclaims are not time barred.

To successfully pleadraudulent concealmentPaintiffs must allege that Defendants
“fraudulently concealed facts that are the &asif the claims, that Defendants undertook
“affirmative acts” to conceal their conspiracy, andttRlaintiffs “failed to discover those facts
within the statutory period, despite the exercise of due diligenbatlinton, 71 F.3d at 122.

These allegations also must be pled with particularity to satisfy Rujlev@ich requires that the

12 Although PecoFoods was not linked to the secret meetings, the Amended Complaint does
specifically allege that it engaged in information shariwgich is sufficient to state a claim as to
Count II. ECF 258 at 55.
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complaint name the “who, what, when, where and how of the alleged fraul.ex relAhumada
v. NISH 756 F.3d 268, 280 (4th Cir. 2014).

Here, Plaintiffs satisfy this standard as to the se@stpensation committee meetings
which constitute the critical direct evidence upon whlogir Count | claimsrest The “who” are
the twelve Defendarrocessorplus WMS who are alleged tbave attendethemeetings.ECF
258 at 45. The “what” are the secret meetings themselves, whietaleged to have included
highly detailed sharing and discussion of industry wage information andd@eneed extremely
inappropriate by one Tyson executive. at 40. The“wheri is attheannual meetings of major
poultry producersand the‘wheré€ is theHilton Sandestin Resort Hotel & Spa in Destin, Florida.
Id. at 38-39. The “why” is to implement and conceal an alleged whigag scheme. Plaintiffs
particularly allegeDefendantsaffirmative efforts to conceal the meetingscluding keepingthe
meetings “off the booksdespitetheir close proximity towell-publicized industry conferences
with public schedules.Ild. at 38 Additionally, Plaintiffs pecifically allege that Defendants
required inperson attendance at the secret meetings to avoid leaving a papeitiraxpulsion
from the group as the penalty for nommpliance with this clandestine practicdd. at 45.
Moreover,the wage data discussed at the meetmgsallegedly manipulated to give the illusion
of anonymity,despite Defendantability to ascertain which processor had reported which wages.
Id. at 43. All of these alleged techniqugsausibly constitutaffirmative acts of concealment
hiding the wage compensation discussions at the core of Plaintiffsiiaollcisims.

Plaintiffs alsosuccessfullyallege due diligencwith particularity The Fourth Circuitrule
is that plaintiffs may “satisfy [the dueéiligence requirement] without demonstrating that [they]
engaged in any specific inquiry.Edmonson v. Eagle Natl Bang22 F.3d 535, 554 (4th Cir.

2019)(brackets in original) (quotinilarlinton, 71 F.3d ai28). “If the plaintiff establishes that
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it was not (and should not have been) aware of facts that shouléxa@nesifurther inquiry on its
part—if the plaintiff was not on inquiry notice—'then there is nothingtovoke inquiry.” Id.
While Plaintffs docite some public information, the backbone of their surviv@gunt I claims

is theseries of secret meetings that werepudtlicized ,and that Plaintiffs haveufficientlyalleged
were affirmatively concealed Plaintiffs were not orinquiry notice of these meetings. Their
awarenes®f the poultry industry’s hiring of the “economically despefateof the industry’sise

of Agri Stats for example,do nothing to suggest the existence of annual secret meetings to set
compensation fathe vast majority ofhe poultry industry Moreover, theAmendedComplaints
contentssuggest that counsehdertookan extensive investigation to uncover these meetings
which involved interviews with numerousonfidential witnesses. The secretive nature of the
meetings, the lack of public available information, and the apparent investigation Plaintiffs’
counsel undertook to uncover the existence of the meetings suggests that thegdectaec
diligenceto investigatehealleged collusion Thus, he surviving Count | claims agairSieldale,
Butterball, and WM&re not time barred.

a. Countll

Plaintiffs’ surviving Count Il claims against Fieldale, Buttekb@keco Foods, Agri Stats,
and WMS must be examined separatblgcause thallegedanticompetitive conduct is different.
While the secret compensation fixingeetings—central to Count land relevantas to Count Il
with regards tdahe Defendant¢Fieldale, Butterball, and WMS)lleged to have patrticipated in
those meetings-are appropriately alleged to have bésudulentlyconcealed, the same is not
true for Defendanttherinformation sharingconduct With regard to Agri Stat$laintiffs own
allegationssuggestthatas early as 2009, unions representing putative class members knew that
certain Defendar®rocessorsnsist[ed] during negotiations that wages ‘would have to be within
the parameters’ contained in Agri Stat&CF 258 at 52 This should have been sufficient to
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“provoke Plaintiffs’ inquiry.” GO Computer, Inc. v. Microsoft Corm08 F.3d 170, 178 (4th Cir.
2007). Plaintiffs’ allegations ofdirect plantto-plant information sharing, meanwhiliack any
facts suggesting the Defendant Processors conceadsg tommunications.Thus, Plaintiffs
fraudulent concealment claims fall short insofar ayg te&ate toCount |l claims against surviving
Defendants who are not specifically alleged to havéiggzated in the secret meetings, namely
Agri Stats and Peco Foods.

Although Plaintiffs have not sufficiently pled fraudulent concealmentCfount Il with
regard to these two Defendants, they do successfully allege a continuing violdhierStierman
Act, 15 U.S.C.A. 8§ 1, which refreshes the fgearstatute of limitations and allows their claims
to proceed.A continuing violation occurs when an “overt act that is part of the [originagticol
and that injures the plaintiff” continues into the original statutory periodthuosd “starts the
statutory period running again” regardless of the plaintiff’'s knowled glee alleged illegality at
an earlier time. Klehr v. A.O. Smith Corp.521 U.S.179, 189 (1997) (internal citations
omitted). In other words, where an antitrust violation is continuing in nature, suit may be brought
more than four years after the events that injtiateated the cause of action, so long as theractio
Is commenced iuhin four years after the defendant commits anrtoaet in furtherance of the
violation. Here, for Count Il, the original cause of actionswaeated when Agri Stats and Peco
Foods are alleged to have begun their anticompetitive information shartmeg ketginning of the
Class Period over a decade adtince then, both Defendants are alleged to have continuously
committed overt acts in furtherance of this information sharingnsehadl the way up until the
filing of the Complaint, such that every ovadt “starts the [fouyear] statutory period running
again,” id. Specifically, Agri Stats is alleged to hafaxilitated the exchange of current and

disaggregated compensation data “on a monthly basis during the @lasd. PECF 258 at
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50. Peco Foods, meanwhile, is alleged to have shared compensation iithorfakithe time,”
and a former Peco Foods employee described inrgresese the fact that “local plants talkd.
at 5512 Since Agri Stats and Peco Foods are alleged tod¢mwv&antly beerefreshing the statute
of limitations via their ongoing information sharing activities, Plfisthave adequately stated a
claim for alleged damages from both Defendants that fall withifidilneyear period prior to the
filing of their first Complaint.
E. Plaintiffs’ Dismissed Claims Shall Be Dismissed Without Prejudie

Where the Court has concludedat dismissal of Plaintiffs’ claims is appropriate,
Defendants urgehe dismissal to be with prejudice Defendants contend thBfaintiffs have
already amended once in response to Defendants’ prior motionsrisgliand thus have now
failed to state a clairdespiteéwo separate opportunitieE CF 344 at 33Any furtheramendments,
Defendants argue, would constitute prejudide.This view, however, runs contrary to the Federal
Rules’ andheFourth Circuit’s liberabllowance oamendmentsSeeFed. R. Civ. P. 15(a) (leave
to amend “shall be freely given3ee e.g.Laber v. Harvey438 F.3d 404, 426 (4th Cir. 2006) (en
banc) (emphasizing Rule 15 islieral rule” which “gives effect to the federabicy in favor of
resolving cases on their meritstead of disposing of them on technicalitiesThere has been no
showing of bad faith, nor has there been a showirgtofalprejudice beyond the time that might
be spent replying to a prospective future amended compl@egJohnson v. Oroweat Foods Co.
785 F.2d 503, 5640 (4th Cir. 1986) (noting that in the Fourth Circuit, “leave to amendaaljpig
should be deed only” with a showing of prejudice, bad faith, or futility). Perhaps most

importantly, this is the first time Plaintiffs have had the opportunityntterstand the Court’s view

13 To the extent these facts are not borne out in discovery, Peco Foods wié be reeaise its
limitations argument on summary judgment.
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of the AmendedComplaint’s deficienciesAs described abovehis Court “does not believe that
those deficiencies cannot be curedr’ re Pork Antitrust Litig, 2019 WL 3752497, at *10 (D.
Minn. Aug. 8, 2019) Accordingly, Plaintiffs’ claims will be dismissed without prejudjcand
Plaintiffs will be afforded thirty daysin which seek leave to file secondAmendedComplaint4
V. CONCLUSION

For the reasons set forth above, Defendants’ Motimissmiss ECF341, 342, 343, 344,
349, 350, 351, 353re GRANTED In part and DENIED in partThe Motions to Dismis€ount
| will be granted as to aDefendantsexceptFieldale, Butterball, and WMSThe Motions to
Dismiss Count Il will be granted as to all Defendargscept Fieldale, Butterball, Peco Foods,
WMS, andAgri Stats All of the dismissedlaims will bedismissed without prejudice

A separate Order is filed herewith.

Dated: Septembel 6, 2020

Is/
Stephanie A. Gallagher
United State®istrict Judge

14 As a matter of efficiency, Plaintiffs should confer with coun®l the five remaining
Defendantsand should adse if they intend to seek leave to file a secémiended Complaint,
to avoid those Defendants having to file an Answer to this Amendetpl@int only to have to
respond again toneamendedersion.
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