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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BIG BIRDS, LLC,
Plaintiff,

V. Civil Action No.: GLR-19-3594

CC BEAUTY COLLECTION INC., et al.,

Defendants.

MEMORANDUM OPINION

THIS MATTER is before the Court oBefendants’CC Beauty Collection Inc.,
Performance Brands, Inc., Christine Medrick, and Stacy Kaufmdotgon to Dismiss
Plaintiff's Amended Complaint for Lack of Personal Jurisdiction, Lack of Subject Matter
Jurisdiction, and for Failure to State a Claim or, in the Alternative, to TrafS@#f No.
34).1 The Motionis ripe for disposition, and no hearing is necessaegl ocal Rule 105.6
(D.Md. 2018). For the reasons set forth below, the Courtgnalhtthe Motionfor lack of

personal jurisdiction.

1 Also pending before the Court is Defendants’ Motion to Dismiss Plaintiff's
Complaint for Lack of Personal Jurisdiction, Lack of Subject Matter Jurisdiction, and for
Failure to State a Claim or, in the Alternative, to Transfer (ECF No. 23). BecausdfPlainti
Big Birds, LLC (“Big Birds”) filed an Amended Complaint thereafter, the original Motion
to Dismiss will be dismissed as mo&eeDue Forni LLC v. Euro Rest. Sojdnc., No.
PWG13-3861, 2014 WL 5797785, at *2 (D.Md. Nov. 6, 2014) (quotirgnable v.
Pritzker, No. GLR-13t867, 2014 WL 2452705, at *5 (D.Md. May 30, 2014)) (explaining
that an amended complaint generally moots a pending motion to dismiss the original
complaint because the original complaint is superseded).
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l. BACKGROUND

Plaintiff Big Birds, LLC (“Big Birds”) is a Marylandbasedreseller ofauthentic
consumer goods thatre sold through “Helpful Hipposd storefront onAmazon.com.
(Am. Compl. 11 137-38,ECF No. 33) Big Birds resells, among other produd®yre
Brazilian beauty product§the “Products”), which are manufactured, advertised, and
distributed by two Floriddbased companie€C BeautyCollection Inc.(*CC Beauty”)
owned byChristine Medrick,and Performance Brands, In¢‘Performance”) owned by
Stacy Kaufman(ld. 112-9, 12, 36). Amazzjavhois not a party to this litigatigris a
company thaprovides Amazonelated services to Performance in connection Rithe
Brazilian product sales. (Id. § 20).

Big Birds alleges that, in an attempt to preclude tpadyresellers like Big Birds
from profiting on the Productefendantdiled four complaintswith Amazonasserting
that Big Birds was selling counterfeiProducts which resulted in the suspension of Big
Bird’s Product saleqld. 1154, 69 83-85). Specifically,Big Birdsalleges that CC Beauty
and Performancdirected Amazzi#o file complaintsvith Amazon againdPure Brazilian
resellers, including Big Birdsld. 11 34, 81)Upon receiving the complaints, Big Birds
contacted Amazon to challengeefendants’ counterfeiting allegationsut Amazon
refused to reinstat®ig Bird’s Productlistings on its ecommerce platform(ld. 11 88-94).

On December 18, 2019, Big Birdsed Defendants, alleging: declaratory judgment
(Count 1); false or misleading representation and unfair competition pursuant to 15 U.S.C.
8§ 1125 (Count Il); unfair competition pursuant to Maryland common law (Count Ill);

tortious interference with contract and business relations (Count 1V); defamation (Count



V); and trade libel (Count VI). (Compl. 1Y-1/56,ECF No. 1). On February 12, 2020,

Defendants filed a Motion to Dismigsr lack of jurisdiction and failure to state a claim

(ECF No. 23)Big Birdsfiled an Amended Complaint on March 4, 2020, supplementin

its jurisdictional allegations(ECF No. 33).Defendants filed a Motion to Dismiss the

Amended Complaint on March 18, 2020. (ECF No. 34). On Jan2Q20, By Birdsfiled

an Opposition. (ECF No. 36). Defendants filed a Reply on July 22, 2020. (ECF No. 46).
1. DISCUSSION

A. M otion to Dismiss for L ack of Personal Jurisdiction

1. Standard of Review

Defendants argue that the Amended Complaint fails to establish this Court’s
authority to exercisgersonal jurisdiction over Defendants. When a court’'s power to
exercise personal jurisdiction over a nonresident defendant is challenged by a motion under
Fed.R.Civ.P. 12(b)(2), “the jurisdictional question is to be resolved by the judge, with the
burden on the plaintiff ultimately to prove grounds for jurisdiction by a preponderance of

the evidence.” Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390, 396

(4th Cir. 2003) (citing Mylan Labs., Inc. v. Akzo, N.V., 2 F.3d 56:@9(4th Cir. 1993)).

If the existence of jurisdiction turns on disputed facts, the court may resolve the challenge
after a separate evidentiary hearing, or may defer ruling pending receipt at trial of evidence

relevant to the jurisdictional question. Combs v. Bakker, 886 F.2d 673, 676 (4th Cir. 1989).

If the court chooses to rule without conducting an evidentiary hearing, relying solely on
the basis of the complaint, affidavits, and discovery materials, “the plaintiff need only make

a prima facie showing of personatisdiction.” Carefirst 334 F.3d at 396; see alstylan,




2 F.3d at 60Combs 886 F.2d at 676. In determining whether the plaintiff has proven a
prima facie case of personal jurisdiction, the court “must draw all reasonable inferences
arising from the proof, and resolve all factual disputes, in the plasmtétor.” Mylan, 2

F.3d at 60; Carefirst, 334 F.3d at 396.

Absent a federal statute specifying different grounds for personal jurisdiction,
federal courts may exercise jurisdiction in the manner provided by state law. Fed.R.Civ.P.
4(k)(1)(A). “[Flor a district court to assert personal jurisdiction over a nonresident
defendant, two conditions must be satisfied: (1) the exercise of jurisdiction must be
authorized under the state’s leagn statute; and (2) the exercise of jurisdiction must
comport with the due process requirements of the Fourteenth Amendn@anefirst 334
F.3d at 396. Maryland’s longrm statute, Md. Code Ann., Cts. & Jud. Proc.-£08
(2018), authorizes the exercise of personal jurisdiction to the limits permitted by the Due

Process Clause of the Fourteenth Amendm&eie ALS Scan, Inc. v. Dig Serv.

Consultants, Inc., 293 F.3d 707, 710 (4th Cir. 2002); Base Metal Trading, Ltd. v. OJSC

2 Big Bird asserts thahis Court has jurisdiction over Defendants pursuant@e §
103(b)(1) and (4) of Maryland’s Long Arm Statute, which authorize the court to exercise
jurisdiction over persons transacting business within the State of Maryland and over
individuals who cause “tortious injury in the State or outside of the State by an act or
omission outside the State if he regularly does or solicits business, engages in any other
persistent course of conduct in the State or derives substantial revenue . . . in the State.”
Md. Code Ann., Cts. & Jud. Proc. § 6-103(b)(1), (4).

As to 86-103(b)(1), Big Birds argues that Defendants transact business in Maryland
by, among other things, engaging in significant advertising, marketing, sales, shipments,
and distribution of goods into Maryland through interactive websites. As to § 6-103(b)(4),
Big Birds argues that Defendants’ intentional filing of false counterfeit reports caused
tortious injury—i.e., revenue lossto Big Birds, and that Defendants knew or should have
known that Big Birds is located in Maryland.



“NovokuznetskyAluminum Factory; 283 F.3d 208, 2123 (4th Cir. 2002). That broad

reach does not suggest that analysis under thedongstatute is irrelevant. Rather, it
merely reflects that, “to the extent that a defendant’s activities are covered by the statutory
language, the reach of the statute extends to the outermost boundaries of the due process

clause.”Dring v. Sullivan 423 F.Supp.2d 540, 545 (D.Md. 2006) (quoting Joseph M.

Coleman & Assocs., Ltd. v. Colonial Metals, 887 F.Supp. 116;119.8.2 (D.Md. 1995)

A court’s exercise of jurisdiction over a nonresident defendant comports with due process
if the defendant has “minimum contacts” with the forum, such that to require the defendant
to defend its interests in that state “does not offend traditional notions of fair play and

substantial justice.” Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (internal

guotation marks omitted).

Personal jurisdiction may be specific or genetéthder Armour, Inc. v. Battle

Fashions, Inc., 294 F.Supp.3d 428, 433 (D.Md. 2018). If the defendant’s contacts with the

forum state form the basis for the suit, they may establish specific jurisdicki@n the
other hand, general jurisdiction exists where a defendeaotigacts with the forum state
are“continuous and systematidd. Here,Big Birdsonly argues that this Court has specific

jurisdiction over DefendantsThus, the Court will limit its analysis accordingly.

3 In their Motion, Defendants argue that this Court has neither specific nor general
jurisdiction over Defendant&ig Birds only defends itspecific jurisdictionallegation in
its Opposition, effectively conceding that this Court does not have general jurisdiction over
DefendantsSeeMuhammad v. Maryland, No. EL-1-3761, 2012 WL 987309, at *1 n.3
(D.Md. Mar. 20, 2012) (“[B]y failing to respond to an argument made in a motion to
dismiss, a plaintiff abandons his or her claim.”).




2. Analysis

To determinewhetherspecific jurisdiction exists, a court must consider (1) the
extent to which the defendant has purposefully availed itself of the privilege of conducting
activities in the state; (2) whether the plaintiff's claims arise out of those activities directed
atthe state; and (3) whether the exercise of personal jurisdiction would be constitutionally

“reasonable.” CarefirsB34 F.3d at 3B see alsdlelicopteros Nacionales de Colgr8.A.

v. Hall, 466 U.S. 408, 414 n.8 (1984LS Scan 293 F.3d at 71412. If, and only if, the
plaintiff has satisfied the first prong, will the Court consider the second and third prongs.

Consulting Eng’rs Corp. v. Geometric Ltd., 561 F.3d 273, 278 (4th Cir. 2009).

In assessing the extent to which a corporation purposefully availed itself of the
privilege of conducting business in a forum, the Court considers the following non
exhaustive list of factors: first, whether the defendant maintains offices or a registered
agent in the forum state; second, whether the defendant owns any property in the forum;
third, the extent to which the defendant solicits or initiates business in the state; fourth,
whether the defendant “deliberately engaged in significant ortknmg business activities”
in the state; and fifth, whether the defendant madpemon contact with residents

regarding a business relationsHifal.

4 Additional factors include “the nature, quajilyand extent of the parties’
communicationsabout the business being transactedhéther the parties contractually
agreed that any disputes would be governed by the law of the forumasiteyhether
the performance of contractual duties was to occur within the for@on%ulting Eng’rs
Corp, 561 F.3d at 278. Because the parties to this litigation do not have a business
relationship governed by a contract, these factors are irrelevant to the Court’s analysis and
will not be considered.




Defendants argue that tldovefactors weigh decisively in their favor. The Court
agrees. FirsCC Beautyand Performance neitheraintain their principal place of business
in Marylandnor havearegistered agent in Maryland. (Feb. 10, 2020 Kaufman De@1 41
12, 26-21, ECF No. 34). To the contrary, both are incorporated in Florida and maintain
their principal placsof business irsunrise, Florida.ld. 11 13, 20see alsdAm. Compl.
192, 7).

Second, neithetompany owns properiyr operatesffices in Maryland. (Feb. 10,
2020 Kaufman Decf[f12, 21).Performance hamnly one officein Florida, andCC Beauty
operatesa second officéen Los Angeles, California.ld. 11 13, 20)As a result, neither
company has employees or agents in Maryland. (Id. 11 12, 21).

Third, CC Beauty and Performance do not solicit or initiate business in the State of
Maryland. (1d.9112, 21). This is true even though both companies opesbsites that
may be accessible to Maryland residents. This Court has held that “the mere act of placing
information on the Internet is not sufficient by itselfsubjec{the defendant{o personal

jurisdiction in eaclstate in which the information is accessed.” Mike’s Train House, Inc.

V. Metro. Transp. Ath., No. 16CV-02031JFM, 2016 WL 6652712, at *9 (D.Md. Nov.

9, 2016) (emphasis added) (internal quotatimarksand citations omitted). The ultimate
guestion is whether a defendant “acted with the manifest intent of targeting Marylanders.”
Id. (citing Carefirst 334 F.3d a#t00). To that end, “[tlhe Fourth Circuit has adopted a
‘sliding scale’ model for websitbased specific jurisdiction.Id. On one end of the
spectrum lies defendants who “clearly do[] business over the Internet,” such as

contractually engaging residents of the forum state through “repeated transmission of



computer files.”Id. (quoting ALS Scan, 293 F.3d at 714). On the opposite end are
defendants who operate “passive” websites that simply make information available to users
in foreign jurisdctions. 1d.Bridging the gap are defendants who operate “interactive”
websites, where users can “exchange information with the host computer.” Id.

Here, Big Birdscharacterize CC Beauty’'s website as “interactive” and asserts that
it sellsthe Productso Maryland residents througts website. $eeAm. Compl. § 6).
Interestingly enough, Big Birds faito make similar allegations as to Performarnidee
Amended Complaint merely identifies Performance’s website, which Big Bods not
charactere as “interactive,” and alleges that “[o]n information and belief, pursuant to an
agreement with CC Beauty, Performance manufactures, advertises, and offers to sell
beauty products under the PURE BRAZILIAN msirkid. I 8), conspicuously omitting
any references to Maryland consuméiswever, tlese allegationsstanding aloneare
insufficient to bring CC Beauty and Performangéhin this Court’s jurisdictional reach,
as there is no evidence that either compganyeted Maryland residents at all and aelya

no more than nonresiden&eeMike’s Train House, 2016 WL 6652712, at *10 (declining

to exercise personal jurisdiction where the plaintiff “has done nothing to target the residents
of Maryland more than the residents of any other state” through its website).

Fourth, CC Beauty and Performance are not “deliberately engaged in significant or
longterm business activitiean Maryland for the reasons discussed above. Moreover,
neither company maintains product distributorsMaryland (Feb. 10, 2020 Kaufman
Decl. 1 12, 211 The salons that Big Birds identified as selling Pure Brazilian prodticts

i.e., Medeline’s Beauty Salone and Turning Headse notaffiliated with Defendants and



have never beefcertified” Product resellers. (July 21, 2020 Kaufman D&l.18-21
ECF No. 46-2).

Fifth, the Court may reasonably infer that CC Beaartgd Performance employees
have never maden-person contact with Maryland residents regarding a business
relationshipsince neither has employees or distributors in Maryland, and Medrick and
Kaufmanaver that they have never visited Marylafidedrick Decl. 14, ECF No. 24
Feb. 10, 2020 Kaufman Decl. { 4).

In sum, Big Birds has failed to establish that CC Beauty and Perfornhanee
deliberately availed themselves of frévilege of conducting business in Maryland, such
that this Court could reasonably exercise personal jurisdiction over them. As a result, the
Court need not consider the remaining Carefirst factors.

This Court’s conclusion is not altered budnikov v. Chalk & Vermilion Fine Arts,

Inc.,514 F.3d 1063, 10658, 1080 (10th Cir. 2008), which Big Birdges in support of

its jurisdictional claims. In Dudnikov, the plaintiffs operated an online business from their
home in Coloraddy selling fabric through eBay. 514 F.3d at 1067. The defendants filed
complaints with eBay, alleging that the plaintiffs’ fabrics infringed on the defendants’
copyrighted images, adversely affecting the plaintiffs’ business with dBafplaintiffs

filed suit in Colorado seeking a declaratory judgment that their prints did not infringe the
defendants’ copyrights. |dThe defendats—a British corporation and a Delaware
corporation with its principal place of business in Connectieunbved to dismiss for lack

of personal jurisdiction. Id. at 1067—68. The district court granted defendants’ motion, but

theUnited State€ourt of Appeals for the Tenth Circuit reversed. Id.



The Tenth Circuitconcludedthat the complaint sufficiently pled that defendants
aimed tortious activities at Colorado because, although “defendants intended to send the
[letter] to eBay in California, . . . they did so with the ultimate purpose of cancelling
plaintiffs’ auction inColorado.” Id.at 1075. The court also concluded that the lawsuit arose
out of defendants’ contacts with Coloradonamelytheir sending of the letter to eBay and
the resulting harm that the plaintiffs sought “to have remedied: the cancellation of their
auwction and the black mark on their eBay record.ald1078-80.

Dudnikovis irrelevant to this Court’s analysis. FirBludnikovis a Tenth Circuit
decision that is not binding on this Court. Second, becBuskikovis a Tenth Circuit
decision, it did not @ansider_Carefirstwhich governs specific jurisdiction analyses in the
Fourth Circuit.Relatedly, the Dudnikoeourt did not conduct purposeful availmefit

analysis undeConsulting Engineers Corp., Fourth Circuit frameworkapplicable to

corporate defendant$hird, as Defendantsorrectlynote, theDudnikov court’s decision
was premised ooertainfacts thahave not been alleged leeEpecifically, Big Birds has
not allegedthat its physical location was disclosed on its Amazon storefsoich that
Defendants would have known it was a Marylraged businesd the time the complaints
were filed orthat Defendants contacted Big Birds directly prigrtoeven afterfiling the
complaints Simply statedDudnikovis, at best, irrelevant and, at worst, inapposite to the
case at hand.

Finally, as to the individual Defendantd/iedrick and Kaufmar-Big Birds also
fails toallege sufficient factestablishinghat they are subject to personal jurisdictioneT

Amended Complaint is devoid of factual allegatiatemonstrating thaMedrick and

10



Kaufman have any contacts with Maryland, let alone facts demonstrating that they
purposefully availed themselves of thevilege of conductingactivitiesin this forumas
business owner§dhe Amended Complaimberelyalleges thaMedrick and Kaufmaown
CC Beauty and Performance, respectivglkm. Compl. 1 9, 12), and thd&fo]n
information and belief, Medrickand Kaufman personally directed CC Beauty and
Performance to direct Amazzia [a Rparty] to file complaintsto Amazon alleging that
Big Birds was selling counterfeit Pure Brazilian Products, (id. § 81).

However,Medrick and Kaufmamre not subject to this Courfgrisdiction merely
because they own CC Beauty and Performance, particularly since the Court has already
determined that the corporate Defendants are not subject to personal jurisSetien,

Broadnax Bey vPedersenNo. DKC 153073, 2016 WL 3181763, at *3 (D.Md. June 8,

2016) explaining that “[p]ersonal jurisdiction must be based on [the defendant’s] personal
contacts with Maryland, not merely his role as CE®@tcordingly,Medrick and Kaufman
are also entitled to dismissal of the Amended Complaint for lack of personal jurisdiction.
[11. CONCLUSION

For the foregoing reasons, the Court wilant Defendant€C Beauty Collection
Inc., Rerformance Brands, Inc., Christine Medricknd Stacy Kaufman'$lotion to
Dismiss Plaintiff's Amended Complaint for Lack of Personal Jurisdiction, Lack of Subject
Matter Jurisdiction, and for Failure to State a Claim or, in the Alternative, to Transfer (ECF
No. 34). A separate Order follows.

Entered this 28 day of August, 2020.
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/sl
George L. Russell, IlI
United States District Judge
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