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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

THOMASP. CZACH, *
Plaintiff, *
V. * Case No.: DLB-20-125

INTERCONTINENTAL HOTELS GROUP *
RESOURCES, LLC, etal.,

Defendants.

MEMORANDUM OPINION AND ORDER

In this premisediability lawsuit, ThomasP. Czachclaims that InterContinentalHotels
GroupResourcesl.LC (“IHG Resources’;)HH AnnapolisLLC (“HH Annapolis”), HHC TRS
Baltimorell LLC (“HHC TRS”), andRemington Lodging &Hospitality (“Remington Lodging”)
areliable for thedamage$esufferedaftertwo individualsassaultediimin a hotel the dfendants
owned,operatedandmanaged.Am. Compl.{110-13 & 20,ECFNo. 261 Pendingbeforethe
Court are IHG Resourcesimotion to dismissor for summaryjudgment,ECF No. 29, and HH
Annapolis,HHC TRS, and Remington Lodging’snotionto dismissor for summaryjudgment,
ECF No. 36. Becausethe Court findsthereis no genuine dispute ahaterial fact that IHG
Resourcegannot beneldliable for the allegednegligencelHG Resourcesmotionfor summary
judgmentis granted The motionto dismissfiled by HH Annapolis,HHC TRS,andRemington

Lodgingis denied becaus&€zach’sclaimsagainsthemweretimely filed.

! Plaintiff listed all defendantss*“d/b/aCrownePlazaHotels.” SeeAm. Compl. 1; Compl.ECF
No. 5. Defendantasserthattheirnamesdo not include “d/b/&€rownePlazaHotels.” New Defs’
Mot. to Dismiss1, ECF No. 36. The Courtrefersto defendants without the extension “d/b/a
CrownePlazaHotels.”
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l. Background

On July 22, 2016, ThomaB. Czachwas a guestat the CrownePlazaAnnapolisHotel
(“Hotel”) locatedat 173JenniferRoad, Annapolis, Marylandam. Compl.§13-14. He alleges
that, at approximately 10:30 p.m., ra@lowed a former employee of theHotel and another
individual into his room, believinghattheywere hotel guests.ld. {1 15-17, 20.Czachclaims
thatthetwo of themthen“tied him up, burnedhim with aclothesiron, andthreatenedhim] with
severebodily harm? Id. 202

OnJuly 19, 2019Czachfiled suitaganst IHG ResourcesAshford Hospitality Trust, Inc.
(“Ashford”), and Remington Hotels, LLC (“Remington Hotels”) (collectively, “original
defendants”)n the Circuit Courtfor Anne Arundel County, MarylandCompl. {11-4,ECF No.
5; StateCt. Docket ECFNo. 1-72 His six-count complaint includedaimsfor negligentsecurity
and negligent hiring, retention, training, and/or supervisi@n Januaryl5, 2020, the original
defendantsemovedthe caseto this Court. ECFNo. 1. Two weekslater, theyfiled a motionto
dismissor for summaryjudgment. Theyarguedhattheywerenot the propedefendantdecause
none ofthemowned, operateayr hadcontroloverthe Hotel. Original Defs.” Mot., ECFNo. 22;
seeOriginal Defs.” Mem.,ECFNo. 22-1.

On February 19, 2020 Czachamendechis complainto namethe proper defendantsie

replacedAshfordandRemingtorHotelswith HH Annapolis HHC TRS,andRemington Lodging.

2 For purposes of the pending motions, the defendants do not dispwketiedincidentin the
Hotel. As for the facts materialto IHG Resourcesmotion for summaryjudgment,the Court
“view[s] the facts and inferencesdrawn from the factsin the light most favorabl¢o . .. the
nonmoving party.”Perkinsv. Int'l Paper Co,936F.3d 196, 20%4th Cir. 2019) (quotingevans
v. Techs Applications &Serv.Co., 80 F.3d 954, 95@ith Cir. 1996)). In resolving theanotionto
dismiss,the Court accept[slastrue all of thefactualallegationscontainedn the complaineand
draw[s]all reasonablénferencesn favor ofthe plaintiff.” Rayv. Roane 948 F.3d 222, 22@ith
Cir. 2020) (quotinging v. Rubenstein825 F.3d 206, 21@th Cir. 2016)).

3 Plaintiff incorrectlynamedAshford as* Ashcroft Hospitality Trust, Inc.”



ECFNo. 26. IHG Resourcesemaineda defendant. After filing his amendedomplaint,Czach
alsofiled a responsto the originaldefendantsmotionto dismissor for summaryjudgment. ECF
No. 27. He acknowledgd Ashford andRemingtorHotelswerenot proper defendants buosisied
IHG Resourcesould beheldliable for negligenceld. Theoriginaldefendantéled a reply. ECF
No. 28.

OnMarch4, 2020JHG Resourcefiled amotionto dismisstheamendeaomplaint orfor
summaryjudgment. IHG Mot., ECF No. 29; seelHG Mem., ECF No. 29-1. Czachdid not
respondand thetime for doingsohaspassed.Seel.oc. R. 105.2(a).In light of Czach’samended
complainteliminatingAshford and RemingtonHotelsasdefendantandIHG Resourcesmotion
to dismissthe amendedcomplaint,the originaldefendantsmotion to dismissthe complainis
mootandwill bedeniedassuch

OnApril 6, 2020, approximately 47 dagfterfiling hisamendeaomplaint,Czachserved
thethreenew, properlynameddefendantsHH Annapolis,HHC TRS, andRemington Lodging.
ECFNos. 33-35. On July 2, 2020, theyiled a motionto dismisstheamendedcomplaint orfor
summaryjudgment. Defs.” Mot., ECF No. 36; seeDefs.” Mem., ECF No. 36-1. Czachfiled a
responseén opposition. ECFNo. 37. HH Annapolis, HHC TRS,andRemington Lodgindiled a
reply. ECFNo. 40. Ahearingis notnecessarySeeloc. R. 105.6.

[. Standar ds of Review

Thedefendantdiled their motionsto dismisspursuanto FederalRule ofCivil Procedure
12(b)(6),andthey movedin thealternativefor summaryjudgment.IHG Mem. 5-7;Defs.” Mem.
7, 8-10. A Rule12(b)(6)motionchallengesthe legalsufficiencyof a mmplaint” on the grounds
that,“evenif thefactsallegedby aplaintiff aretrue,the complaintails asamatterof law ‘to state

a claim uponwhich relief canbe granted.” Thomas-Lawson. KoonsFord of Balt.,Inc., No.



SAG-19-3031, 2020WL 1675990, at *ZD. Md. Apr. 6, 2020)citing In re Birmingham 846 F.3d
88, 92(4th Cir. 2017));seeFed.R. Civ. P.12(b)(6). A complaintis sufficientif it “contain[s]‘a
shortand plain statemenbf the claim showingthat the pleaderis entitledto relief.” Cookeuv.
Caliber HomeLoans,Inc., No. 18-3701PWG, 2020WL 1434105at*3 (D. Md. Mar. 24, 2020)
(quotingFed.R. Civ. P.8(a)(2)). Whenresolving anotionto dismiss the Courtdoesnot resolve
contestssurroundingacts,the meritsof aclaim, or theapplicability of defenses.”’Rayv. Roane
948 F.3d 222, 2264th Cir. 2020) (quotingTobeyv. Jones 706 F.3d 379, 38{th Cir. 2013)
(quoting Bell Atl. Corp.v. Twombly 550U.S. 544, 555(2007))). If, however,an affirmative

defensesuchasthe statuteof limitations *“ clearly appears on the face of the complaint, the

Court may rule on that defense when considerimg@onto dismiss” Skibicki v. Fairmont Plaza
No. PWG17-1366, 2018 WL 3862252, at *2 (D. Md. Aug. 14, 2018) (quokiafps v. Centennial
Sur. AssocsNo. CCB12-1532, 2012 WL 6210117, at *2 (D. Md. Dec. 12, 2012¢eAndrews
v. Daw; 201 F.3d 521, 524 n.1 (4th Cir. 2000).

Whenthepartiespresenevidencewith theirbriefson a Rule 12(b)(@nhotionandthe Court
considerst, “the motionmust be treated as one for summary judgment under Rule 56,” and “[a]ll
parties must be given a reasonable opportunity to present all the material thahénpar the
motion.” Fed. R. Civ. P. 12(d).

Summaryjudgmentis appropriatevhenthe moving party establisheghat “there is no
genuine disputasto anymaterialfactandthe movants entitledto judgmentasamatterof law.”
Fed.R. Civ. P.56(a). To meetits burden, thearty mustidentify “particular partsof materialsin
the record, including depositions, documentslectronically stored information, affidavits or

declarationsstipulations. . . admissions, interrogatoanswerspr othermaterials”in support of

its position. Fed.R. Civ. P.56(c)(1)(A). Then,“[tjo avoidsummanjudgment, the opposinearty



mustsetforth specificfactsshowing thatthereis a genuinassuefor trial.” Perkinsv. Int'| Paper
Co, 936 F.3d 196, 20&tth Cir. 2019)(citing Andersorv. Liberty Lobby,Inc., 477U.S.242, 248
(1986)). The opposingparty mustidentify morethana “scintilla of evidence”in support of its
positionto defeatthe motion for summaryjudgment. Anderson 477U.S. at 251. Although*“a
court should notveigh the evidence,Perking 936 F.3dat 205 (quotingAnderson 477U.S. at
249),if “a partyfails to establisitheexistenceof anelemeniessentiato thatparty’scase”or “'the
recordtakenasa whole could noleadarationaltrier of fact to find for the non-moving party,”
thensummaryjudgmenis proper,d. (QuotingTeamstergoint Council No. 88. Centra,Inc., 947
F.2d 115, 1194th Cir. 1991));seealsoCelotexCorp.v. Catrett 477U.S.317, 322—-23 (1986).
1. Discussion

A. ClaimsagainstiHG Resources

Czachbringstwo negligenceclaimsagainstHG Resourcesnegligentsecuity (Countl)
and negligenthiring, retention, supervision, and/waining (Countll). Am. Compl. Y 21-35.
IHG Resourcesontendst is not a proper defendabecauset did not own, controlpperate or
manageCrowne PlazaAnnapolisHotel or the othedefendantsandit did not“do businessas
‘Crowne PlazaHotels” IHG Mem. 4. For that reason,|HG Resourcesarguesit should be
dismissedfrom the caseor judgment shoulde grantedin its favor. Czachdid not file an
oppositionto IHG Resourceésmotionto dismisstheamendeaomplaint or fosummaryudgment,
andhe did noimeaningfullyrespondo this argumentin his oppositiorto the original defendants’
motionto dismiss. Pl.’s Opp’nto Mot. to DismissCompl. 11 (arguing onlthat “Crowne Plaza

Annapolisis referredto asan‘IHG Hotel™). Neitherparty hascited any caselaw in supportof

its position.



1. Theoriesof Actual and Apparerigency

To determinewhetherlHG Resourcess a proper defendant, the Court must consitder
relationshipwith the Hotel and the defendantdecauseny liability of IHG Resourcegor the
Hotel's allegedlynegligentactswould bebasedonactualor apparenagencybetweertheentities
See Stenlund Marriott Int’l, Inc., 172 F. Supp. 3d 874, 883, 887 (D. Md. 2016). To determine
whether an actual agency relationship exists between IHG Resources andette Hoowner,
operator, or managemder Maryland lawthe “primary” consideration is “the parties’ intent, as
evidenced by their agreements and actiorGréen v. H & R Block, Inc735 A.2d 1039, 1049
(Md. 1999) The Court also considersfactors such a$(1) the agent’s power to alter the legal
relations of the principal; (2) the agent’s duty to act primarily for the bendtfiegbrincipal; and
(3) the principal’s right to control the agenid: at 1048-1049The relationship may “be created
by expressagreement or by inference from the acts of the agent and principalat 104 #48.
The law distinguishes between servants and agents, which differ in the degree of tbentrol
principal hasover them:[A] principal is not liable for any physical injury caused by the negligent
conduct of his agent, who is not a servant, during the performance of the principal’s business
unless the act was done in the manner authorized or directed by the principatesuithwas one
authorized or intended by the principald. at 1051seeStenlund172 F. Supp. 3d at 884 (quoting
Greern). A party claiming that a principal is negligent based on its agent’s conduct “has the burden
of proving the existence of the prinaipagent relationship, including its nature and extent.”
Green 735 A.2d at 1048.

If there is no actual agencw plaintiff may rely onapparent agencyo establisha
defendant’diability. SeeStenlungd 172 F. Supp. 3d at 887. The elements of apparent agency are

“both subjective and objectiveld. (quotingBradford v. Jai Med. Sys. Managed Care Orgs., Inc.



93 A.3d 697, 707 (Md. 2014)). Under the subjective prargaintiff must demonstrate (1) “that
[he] subjectively believed that an..agency relationship existed between the apparent principal
and the apparent agent,” and {(#)at the plaintiff relied on that belief in seeking [services] from
the apparentgert.” Id. (quotingBradford 93 A.3d at 707). Under the objective prong, he must
prove the third element, “that the apparent principal created or contributed to theaappesr

the agency relationship and that the plaintiff's subjective belief watfigble’ or ‘reasonable’
under the circumstancesld. (quotingBradford 93 A.3dat 707) seealsoN. Am. Title Ins. Co.

v. Md. Ins. Admin.No. 2391, Sept. Term, 2016, 2018 WL 4148622, at *9 (Md. Ct. Spec. App.
Aug. 29, 2018)cert. denied sub nonN. Am. Title Ins. v. Md. Ins. Admirl.98 A.3d 222 (Md.
2018) (stating elements froBradford). Significantto this caseunder Marylandaw, “centralized
reservation services and uniform product brandinfg]donot create an objectively reasonable
expectation that a parent company is the apparent principal of a particular chketifooation”
Stenlund 172 F. Supp. 3d at 888.

Stenlunds instructive. In that casthe plaintiff sustained injuries when she tripped and
fell at the Panama City Marriott Hotel (“Panama hote®)e sued Marriott International, Inc.
(“Marriott”) for negligence. 172 F. Supp. 3d at 877. Marriott moved for summary judgment,
arguing that it did not have an agency relationship with the Panama$etdl. The Courfound
that Marriotts control overthe Panama hoteivolved only “(1) providing ‘routine corporate and
regional services’ including ‘executive supervision and support’ and ‘general expedigeneral
operational assistance’ with respect to areas such as executive sopeerngloyee relations,
research and developnteinsurance, life safety, accounting controls, and internal auditing”; “(2)
providing ‘... training programs’ for .. Hotel employees”; and (3) “requir[ing] that the Hotel use

Marriott Internationdls Reservations System, Property Management System, and other Marriott



Chain hotel systends Id. at 884. It concluded that “[ijs minimal oversight . .is far from that
which is necessary to deem Marriott International ‘thaster of Hotel Properties, or even its
subsidiary, Marriott Services, with respect to their management and operatientbdtel. . . .”

Id. at 885. Further, there was no evidence on the record before thet@bfarriott ‘controlled

the instrumentality that caused Plaintiff's injuryg,., the cord that was draped over a staircase
[where plaintiff tripped], or that it hatthe right to control and direct [Hotel Properties] in the
performance of [its] worK. Id. (quotingChevron, U.S.A., Inc. v. Lesd70 A.2d 840, 844 (Md.
1990). Therefore, plaintiff had not established actual agency.

The Court next considered whether plaintiff established apparent agency. The piaintiff
an attempt to establish the subjective prongpgfarent agencysubmitted an affidavit indicating
that she and her husband chose to stay in the Hotel becausaréheyembers of Marriott
Internationals Reward Program, and, when they looked onietevarious Marriott website

portals,’'they saw promotions for the Marriott Hotel in Panama City, Pariaand “[i]t was [her]

understanding that the location [she and her husband] visited was owned and operated by

Marriott.”” Id. at 88182. She also submittédvebsite pages that wereepresentative of the
website pages that [she and her husband] saw and relied upon in making [their] decision to go to
the [Panamalotel.” Id. at 881.

Without determining whether the plaintiff established the subjective prong, the Court
turned to the objective prorandconcluded that, notwithstanding “any subjective expectation that
Plaintiff had regarding whether the Casino was owned or controlled by Marriottdhiteral,"the
plaintiff failed to prove the objective element of apparent agettyat 888-89. In reaching this

conclusion, itdiscussedChevron, U.S.A., Inc570 A.2d840 in which the Maryland Court of

Appeals rejected the plaintiffargumenthat “a national oil company, Chevron, U.S.A., could be



liable in negligence as the apparent principal of an employee of a car repainchtep bt a gas
station called ‘Walker’'s Chevron, Inc.”Stenlund 172 F. Supp. 3d at 889. The Maryland court
conduded that “distinctive colors and trademark signsdisplayed at gasoline stations” did not
justify a belief that the station was the agemational companyld. (quotingChevron 570 A.2d
at 846). Based on that holding, this Court concluded thatfact that the Hotel used Marriatt
trade name and trademarks and that reservations for the hotel were made throughl a centr
reservation system would not satisfy the objective element required to dereotistraxistence
of an appareragency.”ld. The Court granted summary judgment in favor of Marriott.
2. Analysis

IHG Resources and Czach filed exhibits in support of their respective positions. IHG
Resources’ exhibits included an affidavit of Carolyn Dinberg, one of itgvesdents ECF No.
29-3. Czach’s exhibits included a November 2, 2015 IHG news release. ECFRloB2tause
the Court considseithese exhibits, IHG Resources’ motion will be treated as a summary judgment
motion. SeeFed. R. Civ. P. 12(d).

The Cout first will addressactualagency. Dingberg’s affidavit establisheghat IHG
Resourceviadno “licenseagreementor, or ownershignterestin” the Hotel, did not“franchise,
own, operatemaintain,manageor control the dayo day operations othe Hotel,” hadnoagents
working at the Hotel on thedatein questionand“had no agencyinvolvementwith anyowneror
operator of the Hotel.” Dinbewyff. 114, 5, 9, 10.Czachhasnot provided any evidence arhich
the Court couldind an actualagencyrelationshipbetweenlHG Resourcesindthe Hotel or the
defendants.SeeStenlund 172 F. Supp. 3d at 884-85.

TheCourt nextaddresseapparenagency.Czachattachedo his oppositiorio the original

defendantsmotionto dismissa November 2, 2015 IHGews releaseThereleaseeportedthat



“InterContinentalHotels Group(IHG), oneof theworld’s leadinghotelcompaniesannouncfl]
the conversion of the 196-room CrowRéaza Annapolis hotelin Maryland, locateda short
distancefrom the United StatesNaval Academyand the Maryland StateHouse.” IHG News
Releasd (emphasisn original). Czachassertghat thenewsreleaseappearednIHG’s website*
Pl.’s Opp’nto Mot. to DismissCompl. 2. Thenewsreleasestated:

Thehotel,locatedat 173JenniferRoad,is owned byAshfordHospitality Trustand

managedy RemingtorHotels.The CrownePlazabrandis partof IHG’s diverse

family of brandsn nearly100 countriesndterritories. . . . Reservationganbe

made by calling 1-877-2 CROWNE or by goingto IHG.com/CrownePlaza.

CrownePlazahotelsparticipatein IHG® RewardsClub.

Partof theIHG global portfolio, the Crown®lazaHotels & Resortsbrandis a

dynamicupscalehotel brandlocatedin nearly 65 countries around theorld in

major urbancentersgatewaycitiesandresortdestinations.
IHG NewsRelease?. This newsreleaseon IHG’s websiteis insufficientto establisithat Czach
believedthe Hotel wasIHG Resourcesagent. SeeStenlund 172 F. Supp. 3d at 888/oreover,
Czach has not allegedt submitted an affidavit or any other evidetitat heknew abouthe news
release when he made his reservatiotihat he made the reservation in reliance on a belief that he
was reserving a room at a hotel owned or operated by IHG ResoSexfiFederico v. Marriott
Int’l, Inc., 130 F. Supp. 3d 986, 9923 (D. Md. 2015)“There is simply no evidence in the record
before this Court that Mr. DiFederico made his decision to stay at the Hotekasltaof the
existence of the Marriott brandr his reliance upon the adequacy of Marriott's security

procedures.”) Accordingly, even if iwverereasonable for someone to beli¢vere was aagency

relationship between the Hotel and IHG Resources based tnGheews releaseCzach has not

* InterCortinentalHotelsGroupPLC, or IHG, is the parentcompany ofHG Resourcest is not a
defendantn thislawsuit. IHG Resourcetoc. R. 103.3Disc.,ECFNo. 13. Czachacknowledged
this relationshipin his oppositiorto themotionto dismisshis original pleadingbut heamended
his complaint without naming InterContinenitbbtelsGroupPLC. Pl.’s Opp’nto Mot. to Dismiss
Compl. 3;Am. Compl.
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establishedhathe believed such a relationship existed or that he relied on his bediefigency
relationship when he madies reservation.Cf. id. at 992—-93. As arestt, Czachhasnot offered
any evidenceo refuteIHG Resourcesévidencethatit did not havean agencyrelationshipwith
thedefendats.

Czacharguedn his oppositiorto defendantsmotionto dismisshis original complainthat
he “should bgermittedto conduct discoverto determinghereasorthe CrowndPlazaAnnapolis

is referredto as an ‘IHG Hotel” and “to discoverif a different paent or subsidiary of
IntercontinentalHotels Group Re[s]ourcesLLC is the proper party.” Pl.’s Opp’n to Mot. to
DismissCompl. 11. Under Rule 56(d)if a nonmovansuch as Czachshows by affidavit or
declaration that, for specified reasongaihnot present facts essential to justify its opposition, the
court may:(1) defer considering the motion or deny (&) allow time to obtain affidavits or
declarations or to take discovery; or (3) issue any other appropriate ofgerR. Civ. P.56(0);

see McClure v. Ports914 F.3d 866, 874 (4th Cir. 2019) (quoting Fed. R. Civ. P. 56(the
Fourth Circuit “place[s] great weight on the Rule 56([d]) affidavit’ and‘[a] reference to Rule
56([d]) and the need for additional discovery in a memorandum of law in opposition to a motion
for summary judgment is not an adequate substitute for a Rule 56([d]) affidBkatrdds Ltd. v.
Sixty Internet Domain Name802 F.3d 214, 244 (4th Cir. 2002) (quotiBgansv. Techs.
Applications &Serv.Co., 80 F.3d 954, 96 th Cir. 1996). Thus, if a party does not file a Rule
56(d) affidavit, that “failure . .is itself sufficient grounds to reject a claim that the opportunity for
discovery was inadequateltl. (quotingEvans 80 F.3d at 961)Czachdid notfile a Rule 56(d)
affidavitin respons¢o IHG Resource€smotion

The Court may overlook the failure to file a Rule 56(d) affidavit if “the nonmoving party,

through no fault of its own, has had little or no opportunity to conduct discovery,. afiact

11



intensive issues . . . are involved,” and “the nonmoving party has adequately informed tte distric
court that the motion is pmaature and that more discovery is necessaig.” This case is pre
discovery, and therefore Czach is not at fault for not conducting discovery intdatensdip
between IHG Resources and the Hotékverthebss Czach does not need any discovery to show
that he relied on a belief that the Hotel was an agent of IHG ResouAadditionally, any
discovery to establish an actual agency relationship between IHG Resad tes Botel “would
amount to a fishing expedition,” which is impermissibBeeFletcher v. H.B. Prop.Enters Inc.,

No. JMG19-2389, 2020 WL 3000497, at *4 (D. Md. June 4, 2020) (noting that “[w]here a Rule
56(d) request is “grounded in speculation” or “would amountfishing expedition,” courts tend

to deny the request,” and denying request for discovery because the plaintiff die rroRiille
56(d) affidavit and the plaintiff's “request d[id] not specifically artic¢alavhat discovery is
necessary nor how such is relevamtthe pending motion” (quotingowman v. Md. Aviation
Admin, No.JKB-18-1146, 2019 WL 133267, at *9 (D. Md. Jan. 8, 2019))).

Another ground for denying Czach’s request for discovery is the fadteatditl nofiile an
oppositionto IHG Resourcesmotionto dismisshisamendedomplaint ofor summarnjudgment.
Therefore,Czach’srequestor discovery,madeonly in his oppositiorto defendantshow-moot
motion and unsupported byan affidavit or declaration,is denied. SeeFed. R. Civ. P. 56(d);
Harrods 302 F.3d at 244 letcher, 2020 WL 3000497, at *4.

Because Czach has not identified even a scintilla of evidence that an actual or apparent
agency relationship existed, apelcaus¢he undisputed facts dhe record before me demonstrate
that IHG Resources is entitled to judgment as a matter ofH®/Resourcestnopposednotion

for summaryjudgments granted See Andersq77U.S.at 251.

12



B. ClaimsagainstHH AnnapolisHHC TRS,and Remington Lodging

DefendantdHH Annapolis,HHC TRS,and Remington Lodging argue th@zachcannot
statea claim againstthem becausehe statuteof limitations expiredbefore he nameal them as
defendantsn hisamendedtomplaint. Defs.” Mem. 10. It is truethatthestatuteof limitationsfor
Czach’stort claimsstemmingfrom the July 22, 2016 incidem&an on July 22, 2019.Md. Code
Ann., Cts. & Jud.Proc. 8 5-101. Czachfiled suitin statecourtthreedaysbefore thestatuteof
limitations period expired, but he ditbtfile theamendedomplaint naming the defendants until
Februaryl9, 2020nearlysevenmonthsafterthe statuteof limitations periodran

Evenso, adatefiled amendmentnay betimely under theelationbackdoctrine. SeeFed.
R. Civ. P. 15(c)(1). Whena plaintiff files anamendedcomplaint andashere,“the amendment
changegshe party or the naming of thparty againstwhom aclaimis asserted,two criteriamust
be metfor the amendmernb “relate[] backto the dateof the original pleading.”Fed.R. Civ. P.
15(c)(1)(C). First, the plaintiff must show'the amendmenasser$ aclaim or defensehatarose
out of the conduct, transaction, @rcurrencesetout—orattemptedo besetout—in the original
pleading.” Fed.R. Civ. P.15(c)(1)(B). Second, thelaintiff must showthat,

within the period provided by Rulgm) for serving the summorendcomplaint,
thepartyto be broughtn by amendment:

(i) receivedsuchnotice oftheactionthatit will not beprejudicedn defendng
on themerits;and

(i) knew or should have knovthattheactionwould havebeenbroughtagainst
it, butfor amistakeconcerning the propg@arty’sidentity.

Fed.R. Civ. P.15(c)(1)(C) seealsoMcCray v. Hous. Auth. of Baltimore Cityo. RDB18-2271,

2019 WL 4120750, at *7 (D. Md. Aug. 29, 2019) (“[W]hen relation back is required to satisfy the
statute of limitations, thburdenis on theplaintiff to prove thaRule 15c) is satisfied.” (quoting
Covey v. Assessor of Ohio Ct§66 F. App’x 245, 248 (4th Cir. 2016))Rule 4(m) requires a

plaintiff to serve a defendant within 90 days after the complaint is filed. Fed. R..@{m} For

13



casesemovedrom statecourtlike thiscase;the Rule4(m)time periodstartsto run upon emoval

to thefederaldistrict court, not thedatethe actionwasoriginatedin statecourt.” SeeBrowerv.
AT&T Mobility Servs, LLC, No. RDB-18-2207, 2018VL 4854168at*3 (D. Md. Oct. 5, 2018)
(quoting 4BCharlesAlan Wright & Arthur R. Miller, Fed.Prac. & Proc. 8 1137(4thed.2015));
seealso Thompsorv. Dollar Tree Stores|nc., No. PWG-17-3727, 2019VL 414881 ,at *3 (D.

Md. Feb.1, 2019) (finding 9G3ay Rule 4(m) service period begins upon removal to this Court in
the Rule 15(c) context).

1. Notice

Thecriterianecessaryor therelationbackof theamendedomplaintaremet. First, Rule
15(c)(1)(B)is satisfied. The amendeccomplaintassertlaimsarising out of thesameconduct
allegedin the original pleadingCompareCompl.with Am. Compl.;seealsoPI.’s Opp’nto Defs.’
Mot. 6. Second, th@lain languageof Rule15(c)(1)(C)’snoticerequiremenhasbeenmet. See
Pl.’s Opp’nto Defs.” Mot. 7-8;Defs.”’ Reply6, 8. In thisregard Robinsorv. Clipsg 602 F.3d 605
(4th Cir. 2010), provides guidance.

In Robinsonthenewly-nameddefendantvasservedwith theamendedomplaintafterthe
statuteof limitations hadrun but within the Rule4(m) period,andbeforethe original defendant
filed anansweror discoverycommenced 602 F.3dat 608—09. The FourthCircuit concludedhat
the defendantréceivednoticewithin the appropriatéime period” becauséactual serviceof the
complaintclearlysatisfiesthe noticaequirement.”ld. at 609 (quotingJrrutia v. Harrisburg Cty.
Police Dep’t 91 F.3d 451, 461 (3d Cir. 1996)). It also concludedttiexe was no prejudice in
the delay, such that Rule 15(c)(1)(C)(i) was satisfied, bec&aistne time Clipse received notice,
‘theproceedings [had] not advanced to the point that [he could] show any prejudice with regard to

[his] presentation or preparation of [his] defetis&d. (QuotingBryant Elec. Co. v. Joe Rainero
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Tile Co.,84 F.R.D. 120, 124 (W.Dva. 1979). As for Rule 15€)(1)(C)(ii), the Fourth Circuit
concluded that “Clipse knew within the limitation period that he was the party Robinendedt
to sué because “Clipse was servedwithin the Rule 4(m) periddand “[tjhe amended complaint
named Clipse asaefendant in his individual capacityRobinson602F.3dat610. Thus, Clipse
‘has been given fair notice of [the original] claim within the limitation [ ] pefiodd. (quoting
Goodmarv. Praxair, Inc., 494 F.3d 458, 47@th Cir. 2007)).

Here,thedefendantsveregivenfair noticeof theclaimsagainsthemwithin the Rule 15(c)
limitation period. The casewasremovedo this Court onJanuaryl5, 2020andCzachservedthe
defendantsvith theamendeaomplaint orApril 6, 2020 peforethe 90dayserviceperiodexpired
SeeFed.R. Civ. P.4(m); Thompson2019WL 414881 at *3; Brower, 2018WL 4854168at *3.
At that time, the originaldefendants’motion to dismisswas pending,and the casehad not
proceededo an answer. Therefore the defendantseceivedactual,timely notice ofthe lawsuit
throughserviceof theamendedtomplaint before the original defendaatssweredr discovery
began,suchthatthey will not beprejudicedin defendingit on its merits. SeeFed.R. Civ. P.
15(c)(1)(C)(i)y Robinson 602 F.3dat 609. Further,serviceof the amendedcomplaint naming
themasdefendants puhemon notice during the Ruk&(m) periodthattheywere “the parfies]
[Czach] intended to sué SeeRobinson 602 F.3dat 610; Fed. R. Civ. P. 15(c)(1)(C)(ii).
Thereforetheamendmentelatesdbackto thedatethe original complainivasfiled andis notbarred
by thestatuteof limitations.

DefendantdHH Annapolis,HHC TRS,and Remington Lodging acknowledgleat Czach
effectedservicewithin the4(m) period oncehe casewasremoved.Defs.’ Reply 2—3. Theyalso
acknowledgehat“the plain language of theelationbackrule, FRCP15(c)(1)(C) does notraw

adistinctionfor casesvhich havebeenleft to festerin statecourtbeyond thdimitations deadline
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prior to removal.” Id. at 6. Despitethis language defendantsnakean equitable argumerfor
dismissal.Theyarguethatthe Court should natllow plaintiff’s claimsagainsthemto goforward
becausedoing so would “amount[] to an extension of thelimitations deadline” and be
“inconsistent”with “the purpose of the Rulayhichis to permitapartyto correctformal defects
within theinitial timeframefor service” Id. Thesubstantiatielayin filing anamendedomplaint
in this casetheyargue wascausediy Czach’sfailure to prosecuteéhecasen statecourtfor five
months. Theyinsistthatthe eight-month day betweenthe running of théimitations periodand
thedateof service for which Czachis responsible, should preclude operation ofrttationback
doctrine. Defendantste no casdaw to supporithis propositionandthe Courthasfound none.
The delay betwea the end of the statuteof limitations period and the service of the
amendeccomplaint eight monthisterdoes notltertherelationbackanalysisunder Rule 15As
the defendantsconcede, Rule 15 does not distinguistweencasesoriginally filed in federal
court, wherethe Rule 4(m) periogtartswith theinitiation of litigation, and casediled in state
courtandlaterremovedo federalcourt whereRule 4(m) restartgheclock for serviceat thetime
of removal,irrespectiveof how long thecasewaspendingin statecourt. SeeDefs.’ Reply 6; Fed.
R. Civ. P.15(c)(1)(C). In addition, the advisorgommittee’sreasoning behinds amendmento
Rule 15thirty yearsagodefeatslefendants’ argumettiatnoticewithin the Rule4(m) periodmay
beuntimely. The 1991 amendment introducedetferenceo Rule4(m), a revision the advisory
committeenoted was intendedto “changethe resultin Schiavone v. Fortung477 U.S. 21
(1986)]” Fed. R. Civ. P. 15(c)(3)dvisorycommittee’snoteto 1991amendment. In Schiavone
the Supreme Coulteld thatnoticeneededo occur“within thelimitations period,” notthe period

for serviceunder Ruled(m). 477 U.Sat 30, 31. The advisory committee clarified that fijhe

5> Rule15(c)(3)hasbeenrenumberecsRule15(c)(1)(C).
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notice requirement is met within the Rule 4(m) period, a complaint may be amended at any
time to correct a formal defect such as a misnomer or misidentificafi@d. R. Civ. P. 15(c)(3)
advisorycommittee’snoteto 1991 amendmentseealso Krupski v. Costa Crociere S.p,A60

U.S. 538, 545, 45 (2010)(noting thatanamendmenhaming anew defendantelatesbackif the

new party knew or should have known of tlaetionandits potentialliability “within the Rule

4(m) period” (citing Fed. R. Civ. P15(c)(1)(C)(ii)); see also Robinson v. Clipge02 F.3d 605,

608 (4th Cir. 2010) (“The ‘limitation period’ for purposes of analyzing whether the newly added
defendant received notice and should have had knowledge of the action is the Federal Rule of Civi
Procedure 4(m) service period...”).

The Supreme Court ikrupski later observed that “the purpose of relation back [is] to
balance the interest of the defendant protected by the statute of limitations witeférernze
expressed in the Federal Rules of Civil Procedure in general, and Rule 15 in parfiicula
resolving disputes on the meritdd. at 550(citing Fed. R. Civ. P. 15 advisory committee’s Notes
to 1966 amendment). It reasoned:

A prospective defendant who legitimately believed that the limitations period had

passed without any attempt to sue him has a strong interest in repose. But repose

would be a windfall for a prospective defendant who understood, or who should

have understood, that he escaped suit during the limitations period only because the
plaintiff misunderstood a crial fact about his identity.

Particularlyrelevanthereis the Krupski Courts holdingthatallegeddilatory conduct by
theplaintiff is not groundgor denyingrelationbackif Rule15(c)(1)(C)’snoticerequirementsire
satisfied. 560 U.S.at 552-53. The Supreme Court fourido supportfor [the] view that a

plaintiff's dilatory conductcanjustify thedenialof relationbackunder Rulel5(c)(1)(C)” Id. at
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552-53% Additionally, the Court notet{tlhe mandatorynature of the inquiryor relationback
under Rule 15(c),Which requires‘relationbackoncethe Rule’s requirementsiresatisfied.” Id.
at553. It observedhat“[tlhe Ruleplainly setsforth anexclusivelist of requirements$or relation
back,andthe amendingarty’sdiligenceis not among them.Id. Thus,thefocusis on“whatthe
prospective defendant knew or shobllzeknown during the Ruld(m) period” without regard
to whetherthe plaintiff causedhedelayin notice. Id. at 548, 553. Thatthe suitin Krupskiwas
not removedfrom state court does nomake the decisionany less applicableto this case.
Defendantstesiredoutcomesimplyis not consitentwith the languagef Rule15(c)(1)(C)or the
SupremeCourt’sinterpretatiorof therule.

The Court findsthatplaintiff servedthedefendantsvith theamendeaomplaintwithin the
Rule 4(m) period,and all requirementof Rule 15(c)(1) havebeenmet. Therefore,plaintiff's
claimsrelatebackto his original pleadingndweretimely filed. SeeFed.R. Civ. P.15(9(1)(C);
Krupski 560 U.S. at 550Fhompson2019 WL 414881, at *3.

2. ldentity of Interests

DefendantdHH Annapolis,HHC TRS,andRemington Lodging arguiat“15(c)(1)(C) is
not satisfiedbecausehereis an insufficientbasisto concludethat noticeof this actionto any of
the original improperlypamedefendantganfairly bepresumedo constitutenotice ofthisaction
to any of thenewly-addedDefendants.”Defs.’ Reply 16. Theymaintainthatthey do not“share

an‘identity of interest™ with the original defendantso asto justify applicationof the‘relation

back’ doctrine.” Defs.” Mem. 12—-13. The Courtdisagrees.

6 A plaintiff’'s delaycould bé‘relevant. . .to theextentit mayhaveinformed[the new defendant’s]
understanding during the Rul¢ém) period ofwhetherthe plaintiff] madea mistakeoriginally.”
Id. at 560 U.S.at555.
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Whena plaintiff initially namesthe wrong corporatentity andthenamendgo namethe
correctentity after theRule4(m) notice periochasrun, the Court musteterminevhetherthereis
anidentity of interestdor theamendmento relateback. See Goodmarv. Praxair, Inc., 494 F.3d
458, 471(4th Cir. 2007). Thereis anidentity of interestsamong ‘a group of closely related and
functioning business entities or corporations,” such“tivaen a plaintiff alleges a comprehensible
claim against one of [them], the other entities in that group, barring a contrary showirtzg will
charged with knowledge undBule 15 ] of the entity poperly answerable to the claimWilkins
v. Montgomery 751 F.3d 214, 225 (4th Cir. 2014) (quoti@gpodman,494 F.3d at 475).In
Wilkins, the Fourth Circuit noted it found an identity of interestSaodmanwhere “the business
entities in question wer parent and subsidiary corporation, which were represented by the same
lawyers.” Id. (citing Goodman 494 F.3d at 475).

As an initial matteran identity of interestanalysisis not necessanhere becausethe
defendantseceivedactualnotice of theamendedomplaintwithin theRule4(m) periodsuchthat
it would not beprejudicedin defending on thenerits CompareKrupski 560 U.S. ab45, 550
(evaluating identity of interests when amendment occurred after the Rule 4{og)peith
Robinson602 F.3d at 610 (not considering relationship between original and new defendant where
new defendant receivedctual, timely notie through service of the amended complaint).
Moreover,contraryto defendantsassertionit doesnot matterwhethemotice ofthis actionto the
original defendantsonstitutedsufficientnotice oftheactionto thenewly-addeddefendants What
matterss whether thenewly-addeddefendantseceivednotice duringhetime period under Rule
15(c)(1)(C) Theydid.

In any event even if the newly-addeddefendantsvere not givenactual notice of the

amendmenturing thelimitation period provided by Rule 1§)(1)(C) the amendedcomplaint
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nonetheless wouldelate back becausethey share an identity of interestwith the original

defendants.

Ashford, one of the original defendarfiked acorporatedisclosure pursuatd Local Rule

103.3,statingthatit

is the publicREIT thatownsthe followingparentcompaniesAshford OP General
PartnerLLC and Ashford OP Limited PartnerLLC. Ashford OP GeneralPartner
LLC and Ashford OP Limited PartnerLLC own Ashford Hospitality Limited
Partnership. Ashford Hospitality Limited Partnership owns Ashford TRS
CorporationandPIM HighlandTRS CorporationPIM HighlandTRS Corporation
ownsHHC TRSBaltimorell, LLC.

Ashford Hospitality Trust, Inc. is the publicREIT thatownsthe following
parentcompanies:Ashford OP GeneralPartnerLLC and Ashford OP Limited
PartnerLLC. Ashford OP GeneralPartnerLLC andAshford OP Limited Partner
LLC own Ashford Hospitality Limited Partnershipand PIM Highland Holding
LLC. PIM Highland HoldingLLC owns HH Annapolis Holding LLC. HH
Annapolis Holding_.LC ownsHH AnnapolisLLC.

ECF No. 12. Thus,Ashford ownscompanieghatin turn own defendant$iHC TRS andHH
Annapolis. Seeid. Also, “Ashford Hospitality Services,Inc. owns Remington HoldingkP.
Remington Holding& P owns RemingtoiiotelsLLC.” Loc.R. 103.3Disclosure ECFNo. 14.
Remington LodgingHHC TRS, and HH Annapolis have nofiled Local Rule 103.3
disclosures.Accordingto publicrecords RemingtonLodginglistedits addresas 14183 allas
Parkway, Suites 1150, Dallas, Texas 75254 on its Annual Report/PersonalProperty on
Maryland.gov. ECF No. 37-10. RemingtorHotels,one of the originatlefendantslisted the

same addressfor its principal offices on its registrationforms with the Maryland State

Departmenbf AssessmentandTaxation ECFNo. 27-5. HHC TRS provided thesamestreet
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addresdor its principal offices as RemingtonHotels and Remington Lodgingwith the siite
numberistedas1100insteadof 1150. ECFNo. 27-6.’

Finally, the original defendantndthe properlynameddefendantsarerepresentedly the
sameattorney.

In light of thisinformationabout the variousorporatesrtities, the Couris satisfiedthat
to theextentanidentity of interestds relevantto therelationbackanalysisthereis onebetween
original defendanté&shford and RemingtonHotelsand defendant$iHC TRS,HH Annapolis,
andRemington Lodging. Aeyare“closelyrelatedandfunctioning businessntities,”including
parentandsubsidiary corporationthatshareoffice spaceandcounsel.Seewilkins, 751 F.3cdat
225 Goodman494 F.3d at 475.

Becauseplaintiff servedthe defendantwith theamendedcomplaintwithin the Rule4(m)
periodandbecausall of therequirementsn Rule15(c)(1)havebeenmet, plaintiff's claimswere
timely filed. SeeFed.R. Civ. P. 15(c)(1)(C) Krupski 560 U.S. at 550Thompson2019 WL
414881, at *3.The defendantsiotionto dismissis denied.

ORDER
Forthereasonstatedabovei|t is, this 20thday of October 2020,herebyORDEREDthat:
1. Defendarsg InterContinentaHotels GroupResourced, LC, Ashford Hospitality Trust,
Inc., and RemingtonHotels,LLC’s motionto dismissor, in thealternative motionfor

summaryjudgment ECFNo. 22, treatedasamotionto dismiss,|S DENIED asmoot;

" The Courtmay takejudicial notice ofmattersof publicrecordon a motiorto dismisswithout
convertingit to amotionfor summaryjudgment. SeeFed.R. Evid. 201;Sec’yof State foDef. v.
Trimble Navigation Ltd. 484 F.3d 700, 70&ith Cir. 2007).
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DefendantinterContinental Hotels Group ResourcesL.LC’s motion to dismissthe
amendecdcomplaintor, in thealternative motion for summaryjudgment,ECF No. 29,
treatedasamotionfor summaryjudgment]S GRANTED;

JudgmentS ENTEREDIn favor of InterContinentaHotels GroupResourced,LC on
Counts landll; and

DefendantHH AnnapolisLLC, HHC TRS Baltimorell LLC, andRemingtonLodging
& Hospitality,LLC’s motionto dismissamendedomplaintor, in thealternativemotion

for summaryjudgmentECFNo. 36,treatedasa motionto dismiss,|S DENIED.

IS/
DeborahL. Boardman
United StatesMagistrateJudge
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