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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ANTIETAM BATTLEFIELD KOA, et al. *
* Civil Action No. CCB-20-1130
V.

LAWRENCE J. HOGAN £t al.

* ok ¥ F

MEMORANDUM

This action brought by citizens, business owremg, religious leaders is a challenge to the
constitutionality of a series of executive orders issued hylsiad Governor Lawrence Hogan
aimed at preventing the spread of COVID-19. pPlantiffs seek both dearatory relief and to
enjoin the enforcement of these orders. Thetdmas already denied thequest for a preliminary
injunction. See Antietam Battlefield KOA v. Hogan, 461 F. Supp. 3d 214 (D. Md. 2020). Now
pending before the court is the defendants’ maisodismiss the plaintiffs’ amended complaint.
(ECF 54). The matter has been fully bettand no oral argumeis necessarySee Local Rule
105(6). For the reasons discussed heree¢tiurt will grant tb defendants’ motion.

FACTS AND PROCEDURAL HISTORY

This action was instituted on May 2, 2020. (EOF The plaintiffs assert a number of
claims under federal law for violahs of: (1) the FisAmendment’s Free Exercise Clause; (2) the
First Amendment’s guarantee of the freedomssieanbly; (3) the First Amendment’s Free Speech
Clause; (4) the First Amendment’s Establishn@ause; (5) the FourteBmnAmendment’s Equal
Protection Clause; (6) Articl®/’s guarantee of a republicdarm of government; (7) the
Commerce Clause; and (8) the Fifth Amendment’s AgkiClause. In additiothe plaintiffs assert
several violations of rights prtted by the Maryland Constitution.

On May 20, 2020, this court denied the pldiisitrequest for a preliminary injunction,

holding that the plaintiffs, with respect teethfree exercise, free assembly, free speech, and
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Commerce Clause claims, had not shanikelihood of success on the merit&e generally
Antietam Battlefield KOA, 461 F. Supp. 3d 214. Specifically, the court foundttaplaintiffs
failed to show that the Governor’s executive ortiizrsked a real or substantial relation to
protecting public healthral that they failed to show that tbeders effected a plain and palpable
invasion of their rightsSeeid. at 242.

Since the plaintiffs’ request for a preliminaryunction was denied, thgaintiffs have filed
an amended complaint (ECF 50), which the dééants have moved to dismiss (ECF 54). The
amended complaint does not entaily substantive revisions, but raly removes a defendant, adds
an attorney, and deletes an unnecessary refer® Virginia Governor Ralph Northam.
Accordingly, the court incorporates its previauemorandum opinion forfall recitation of the
facts of this case and the appliategal analysis. Though the stdisce of the plaintiffs’ claims
has not changed, the public healtmtext in which those claimsase has. Since May, the number
of positive cases in Maryland has risen to 167,656 and the numbeatb&dhas risen to 4,180.
After a more stable period in late summer andydatl, the state’s positity rate is now over six

percent, with some counties refiog an even higher local rate.

1 The restrictions about which the plaintiffs originally conpdal were relaxed as the pigdhealth crisis abated—and,
unfortunately, may go back intffect as the threat to publealth continues to worsefee, e.g., Executive Order 20-
05-06-01 (issued May 6, 2020); Executive Order 20-05-13-01 (issued May 13, 2020); Executived@&3201
(issued June 3, 2020); Executive Order 20-07-29-01 (issued July 29, 2020); Executive Order 20-11-1@Mofissue
10, 2020). The frequent issuance of revised public he@#sunres—tightening the restrictions as the severity of the
crisis increases and loosening the restrictions as thdtgenfethe crisis decreases—is indicative of narrow tailoring.

2 This data is according to the Maryland Deepeent of Health’'s Coronavirus Dashboae Maryland Department of
Health, Coronavirus Disea2019 (COVID-19) Outbreakyttp://coronavirus.maryland.gdiast accessed Nov. 16,
2020).
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STANDARD OF REVIEW

To survive a motion to dismisthe factual allegatns of a complaint “must be enough to
raise a right to relief above the speculative lewvethe assumption that all the allegations in the
complaint are true (evahdoubtful in fact).” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555
(2007) (citations omitted). “To satisfy this standard, a plaintiff neefarecast’ evidence
sufficient to prove the elementsthbie claim. However, the complaint must allege sufficient facts to
establish those elementsWaltersv. McMahen, 684 F.3d 435, 439 (4th Cir. 2012) (citation
omitted). “Thus, while a plaintiff d&s not need to demonstrate in a complaint that the right to relief
is ‘probable,” the complaint must advance therifiis claim ‘across thdine from conceivable to
plausible.” Id. (quotingTwombly, 550 U.S. at 570). Additionally, although courts “must view the
facts alleged in the light most favorable to piaintiff,” they “will not accept ‘legal conclusions

couched as facts or unwarranteférences, unreasonable conofuns, or arguments’™ in deciding
whether a case should surgig motion to dismissU.S. ex rel. Nathan v. Takeda Pharm. North
Am,, Inc., 707 F.3d 451, 455 (4th Cir. 2013) (quotiWgg More Dogs, LLC v. Cozart, 680 F.3d
359, 365 (4th Cir. 2012)).
DISCUSSION

This case concerns the “freedom offeoand the public health of allCalvary Chapel San
Josev. Cody, No. 20-cv-03794-BLF, 2020 WL 6508565, at *1 (N.D. Cal. Nov. 5, 2620he
Supreme Court has explained tHafeal liberty for all could noexist under the operation of a
principle which recognizes the rigbt each individual person to use his own, whether in respect of
his person or his property, regardless efitijury that may be done to otherslécobson v.

Commonwealth of Massachusetts, 197 U.S. 11, 26 (1905). Thus, when faced with a public health

crisis, a state may implement measures—sucfuasantine laws and public health orders—that

3 Unpublished opinions are cited for the soundness of their reasoning and not for their precedential value.
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give effect to the community’s “right to protatself against an epanic of disease[.]"ld. at 27.
Notably, though, this does not give governmemtsabsolute blank chedhr the exercise of
government power[,]JRobinson v. Attorney General, 957 F.3d 1171, 1179 (11th Cir. 2020), as the
police power of a state may be exised in the form of “regulatiorso arbitrary ad oppressive in
particular cases, as to justthe interference of thcourts to prevent wrong and oppression][,]”
Jacobson, 197 U.S. at 38.

Though the Fourth Circuit Court of Appealssheot directly addissed the standard of
review for constitutional claims challenging heaitiders during a pandemic, the Supreme Court in
a recent plurality opinion invoked tlacobson standard when denying an application for injunctive
relief against California Govern@avin Newsom’s executive ordenad at limiting the spread of
COVID-19, see S Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613 (2020), and other
circuit courts have applied the framework frdatobson in a similar contextsee, e.g., Robinson,
957 F.3d at 1179-80 (11th Cir. 2020);re Rutledge, 956 F.3d 1018, 1027 (8th Cir. 2028fjams
& Boyle, P.C. v. Satery, 956 F.3d 913, 925-27 (6th Cir. 2020tjpon for certiorari filed)inre
Abbott, 954 F.3d 772, 783-88 (5th Cir. 2020Because this case involves several constitutional
challenges to a health order promulgated by the fBovén response to a public health crisis, the
court will—consistent withts earlier analysis—appl§acobson to determine whéer the plaintiffs’
constitutional claims surverthe motion to dismiss.

To overturn the Governor’s orders undacobson, then, a plaintiff must show either (1)

that they have “no real or subastial relation” to potecting public healthyr (2) that they are

4 The court notes the existence of some contrary authoritgavage v. Mills, for example, th®istrict of Maine
characterizedacobson as “capacious precedent” and expressed its beliedabalbson will not turn out to “be the
Rosetta Stone for evaluating the merits of a challengaydCOVID-19-related government regulation.” __ F. Supp.
3d ___ , No. 1:20-cv-00165-LEW, 2020 WL 4572314, at *5 (Aug. 7, 2020). A@dlirary Chapel Dayton Valley v.
Ssolak, Justice Alito, writing in dissent and joined by Justi€iemas and Kavanaugh, expressed the view that the
language irdacobson is not the last word on what the Constitution allows public officials to do during the COVID-19
pandemic. 140 S. Ct. 2603, 2608 (2020). Nevertheless, the weight of authority suggests that—for now at least—
Jacobson remains the proper framework.
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“beyond all question, a plain, palpgabnvasion of rights seculeby the fundamental law.” 197
U.S. at 31. The Constitution, Chitustice Roberts has reiteratedfrusts “[the safety and the
health of the people’ to the ptdially accountable officials of thBtates ‘to guard and protectS’

Bay United Pentecostal Church, 140 S. Ct. at 1613 (citingacobson, 197 U.S. at 38). “When those
officials ‘undertake[ ] to act in aas fraught with medicalnd scientific uncertainties,’ their latitude
‘must be especially broad.’Td. (citing Marshall v. United Sates, 414 U.S. 417, 427 (1974)).
Accordingly, courts are not toésond-guess the wisdom or efficacy” of public health measures lest
they usurp the functions of tipelitically accountable branchetn re Abbott, 954 F.3d at 785.

Still, “to prevent misapprehension of our views,i5s worth reiterating that the court has a duty to
“give effect to the Constitution” and prevent “wrong and oppressidrére the state enacts
regulations that are “arpary and oppressive.Jacobson, 197 U.S. at 31, 38. In short, a pandemic
does not present the government with a “blelmck” to deny constitutional right&obinson, 957
F.3d at 1179.

As to the firstJacobson test, the plaintiffs have not plabgi alleged that there is no real and
substantial relationship between the Governordems and the public health; instead, as the court
stated previously, it is “clear thte Governor’s orders have atbt a real andibstantial relation
to protecting public health.Antietam Battlefield KOA, 461 F. Supp. 3d at 230. The stated
objective of the Governor’s exative order was “[t]o reduce ttgpread of COVID-19” and “to
protect and save lives[.]” Exutive Order 20-03-30-01 (“EO®).The Governor chose to achieve
this goal by, among other measuyresposing restrictions on tteze of indoor gatherings and

imposing a stay-at-home ordeBecause these limitatis restrict in-person contact, they are

5 The amended complaint lacks specificity as to which@fhvernor's executive orders are actually being challenged.
The amended complaint generally refers to the Governat&r®in a collective sense without distinguishing between
them, except where the plaintiffs make one reference teftbet of the Governor's March 30 Executive Order (No. 20-
03-30-01) on plaintiff Antietam Battlefield KOA. The couriitherefore rely on the March 30 order but will reference
the Governor’s other orders where appropriate.
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substantially related to ¢hobjective of preventing the spreadd®VID-19. The plaintiffs allege in
their amended complaint and in their opposition lbsé restrictive measures are available to
Governor Hogan and that it is upel treatment to designatense businesses—but not theirs—as
essential. But alleging that an order goes toinfarotecting public health is not the same as
pleading that an order has no raatl substantial relation to peating public health. Thus, the
plaintiffs have failed to glad allegations sufficient &atisfy the first test undéacobson.®

If their amended complaint is to survive the motto dismiss, then, it must do so under the
secondlacobson test by plausibly alleging that the ordevolves, “beyondall question, a plain,
palpable invasion of rights secured by the fundatal law.” 197 U.S. at 31. Though courts “have
not yet defined the precise contoofghis standard, it plainly puesthumb on the scale in favor of
upholding state and local officials’ engency public health responseg$2 ofessional Beauty Fed.
of Cal., 2020 WL 3056126, at *7 (internal quotation omitte#lyith respect to the plaintiffs’ free
exercise, free assembly, free speech, and Comr@¢acse claims, the caunas already explained
that those claims were unlikely to succeed on the mesgsAntietam Battlefield KOA, 461 F.
Supp. 3d at 230. As the court previously notee Glovernor’s executive ders are neutral and
generally applicable, and “rationally related te thgitimate governmentterest of reducing the
spread of COVID-19[.]"Id. at 231, 233. Further, the courtstd that the Governor’s orders
constituted “time, place, and mammestriction[s]” which were likely to pass muster as they were
“narrow(ly] tailor[ed]” and “lefft] open ample alternative ahnels for commnication[.]” Id. at

235, 236. Finally, the court held tithe Governor’s order was “ntacially discriminatory against

6 Cases reviewing orders substantially similar to theatrissue here have reached the same concli&ere.g.,
Tiggesv. Northam, __ F. Supp. 3d. ___, No. 3:20-cv-410, 2020 WL 4197610, at *7 (E.D. Va. July 21, caR@yy
Chapd of Bangor v. Mills, 459 F. Supp. 3d 273, 284 (D. Me. 2020)iliamsv. Trump, No. C 2495, 2020 WL
6118560, at *4 (N.D. lll. Oct. 16, 202@)ewisv. Walz, No. 20-1212, 2020 WL 5820549, at *5 (D. Minn. Sept. 30,
2020);Professional Beauty Fed. of Cal. v. Newsom, No. 2:20-cv-04275-RGK-AS, 2020 WL 3056126, at *6 (C.D. Cal.
June 8, 2020). Nothing in the plaintiffs’ amended complaint supports a finding to the contrary.

6



Case 1:20-cv-01130-CCB Document 71 Filed 11/18/20 Page 7 of 11

interstate commerce” and the plaintiffs had noe§ent[ed] any evidence that the order has a
discriminatory purpose or effectld. at 239. Nothing in the gintiffs’ amended complaint—
which, again, contains no substantive revisienBanges this analysig\ccordingly, the court
concludes that the plaintiffs hawet plausibly alleged a plain and palpable &i@n of their rights
to free speech, free assdplor free exercise; ndrave they plausibly aliged a plain and palpable
violation of the Commerce Clause.

What remains, then, are the plaintiffs’ claims under the Establishment Clause, the Equal
Protection Clause, the Takings Clause, and ArtiéJeand some of the dliams under the Maryland
Constitution! The court will proceed to examine eaxflthese remaining claims to determine
whether a plain, palpable invasionrfhts has been plaibly alleged.

l. Establishment Claim

The First Amendment prohibits governmefitsm making any la “respecting an
establishment of religion[.]” U.Lonst. amend. I. The “clearestimmand” of this provision is
that “one religious denomination cannot be officially preferred over anoffreryip v. Hawaii, 138
S. Ct. 2392, 2417 (2018), nor can the govemmrpeefer religon over nonreligionMcCreary Cty.,

Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 860 (2005). An Establishment Clause claim
will fail under the familial.emon v. Kurtzman test if the governmeratction (1) has a secular
purpose, (2) has a principal or pany effect that neither advancegr inhibits religion, and (3)

does not foster an excessive governmeningeanent with religion. 403 U.S. 602, 612-13 (1971);
see also Méllen v. Bunting, 327 F.3d 355, 367 (4th Cir. 2003). Hetteough plaintiffs do provide a

rote recitation of the standafor an establishment claim andnclusory allegations that the

" The plaintiffs bring facial and as-applied challenges. “[&Jfging a lawsuit as facial @s-applied affects the extent
to which the invalidity of the challenged law must be dertrated and the correspondingeladth of the remedy,’ but
it does not speak at all to the substantive rule of law necessary to establish a constitutional viBiatibew v.
Precythe, 139 S. Ct. 1112, 1127 (2019) (citation omitted).

7
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Governor is displaying “impermidse hostility towards religiougatherings|,]” and is showing
“favoritism towards non-religiougatherings|,]” (ECF 50, Am. Compl., 11 165, 166), the plain
terms of the challenged order shtvat gatherings of more thaéen people are prohibited &l
locations and venues[”In sum, none of the allegationstive amended complaint are sufficient to
demonstrate a plain and palpabielation of the plaitiffs’ rights under the Bablishment Clause.
Accordingly, the plaintiffs’ estalishment claim will be dismissed.

. Equal Protection Claim

The plaintiffs allege that the Governor’s arsleffend their right t@qual protection because

they “permit the State to treatatiffs differently from other sinharly situated patical, business]]
and non-religious entities” insofar as the ordisignate Lowes and Walmait essential business
and permit them “to have hundeedf cars and people[.]” (ECF 50 1 95, 176). “The [Equal
Protection] Clause requirdéisat similarly-situated individuals be treated alik&larratano v.
Johnson, 521 F.3d 298, 302 (4th Cir. 2008) (citi@ity of Cleburne v. Cleburne Living Ctr., Inc.,
473 U.S. 432, 439 (1985)). To staieequal protection claim, a ptéif must demonisate that he
has been treated differently from others simylaituated and that the unequal treatment was the
result of purposeful discriminatiorMorrison v. Garraghty, 239 F.3d 648, 654 (4th Cir. 2001).
Lowes and Walmart, where people “neither aeggte in large groups nor remain in close
proximity for extended periods[,Are not similarly situated toligious institutions, where “large
groups of people gather in close proxyrfor extended periods of time 3. Bay Pentecostal
Church, 140 S. Ct. at 1613. Thus, despite the plhillegations to the contrary, it cannot

plausibly be deduced from the anded complaint and the executive orders that businesses such as

8 And—Dbecause the plaintiffs complain of all of the Governor’s orders collectively—the court notes that subsequent
orders relaxed the mandates established in the March 30 jpedmitting, for example, religious facilities to operate at
fifty percent capacity, which is the same ceiling set for retail establishnfasetExecutive Order 20-05-27-01 (issued
May 27, 2020).
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Lowes and Walmart are similarly situated to thegrelis institutions led by the plaintiff-pastors, or
that the state’s distinctionseabeing drawn on any basis othearitthe risk posed to the public
health.

Additionally, if conduct arguably offends nconstitutional provisions, one of which
provides a more specific protectiagainst that conduct, then ordiitvathe more speic provision
should be used to resolve the claiee Grahamv. Connor, 490 U.S. 386, 395 (1989). The
substance of the plaintiffs’ equadotection claims, which complaof barriers to the exercise of
their religion and which do not reference a specifgpsat classification, are properly analyzed as a
free exercise claim, which the cotias already resolved in favorttie defendants. The plaintiffs’
equal protection claim accordingly will be dismissed.

IIl.  ArticlelV Claim

The plaintiffs contend the Gowvear’s orders “deprive them diie right to select their own
government administration, pass their own laws,rmadhtain a government administration directly
responsible to the people” in vation of Article IV’'sGuarantee Clause. (ECF 50 { 188). Article
IV “guarantee[s] to every State ftihe] Union a Republican Form &@overnment[.]” U.S. Const.
art. IV 8 4. The Supreme Court has concludedyever, “that the Guarantee Clause does not
provide the basis for agticiable controversy.’Rucho v. Common Cause, 139 S. Ct. 2484, 2506
(citing Pac. Sates Telephone & Telegraph Co. v. Oregon, 223 U.S. 118 (1912)). Accordingly, the
plaintiffs’ Article IV claim will be dismissed.

V. TakingsClaim

The plaintiffs claim that “undeGovernor Hogan’s Orders, dhtiffs’ businesses are being
taken unlawfully in violation othe Constitution’s Fifth Amendmetdkings clause[.]” (ECF 50
235). Despite the foregoing language, the cours doe read the amended complaint literally to

assert a physical occupation or seizure of taapffs’ real property.Instead, the plaintiff
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business-owners appear to primarily complaitosf revenue they belve resulted from the
Governor’s orders. Speiflly, Adventure Park USRalleges that it lost $700,000 in revenue and
Antietam Battlefield alleges a loss of $50,000. (ECF 50 11 23, 24). The Fifth Amendment provides
that private property shall not ieken for public use, without jusbmpensation. To state a takings
claim, though, “it is not enough &dlege that government conductdttated a busirss enterprise,”

as the plaintiffs here appear to alle@avagev. Mills,  F. Supp. 3d __, 2020 WL 4572314, at
* 9 (D. Me. 2020). Instead, the Fifth Amendmentlirected at governméconduct that takes
private property or that “deniesglibeneficial use of property, incling legal intersts in real or
personal property, not the liberty interest to engage in business activtysée also Coll. Sav.

Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 675 (1999) (“The assets
of a business . . . unquestionablg aroperty, and any stataking of those assets is unquestionably
a ‘deprivation’ under the Fourteenth Antinent. But business in the senséhefactivity of doing
business, orthe activity of making a profit is not property in the ordary sense[.]”). The court
cannot determine from the amenamanplaint what property, ifrey, was alleged to have been
taken by the government. The plaintiffs makecancrete allegations that personal property
associated with their business was effectivelyridkem them. Nor have they demonstrated that
the inability to sell goods and pra\a services for a limed period of time cargs a matter of law,
constitute a taking of their propertgee id. Accordingly, their FifthAmendment takings claim will

be dismissed.

9 Adventure Park USA was voluntarily dismissed from this action on July 2, 2680ECF 64, Marginal Order
Approving Notice of Voluntary Dismissal).
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V. State Constitutional Claims

The plaintiffs’ claims under the Maryld Constitution are barred by the Eleventh
Amendment. See Pennhurst Sate Sch. & Hosp. v. Halderman, 465 U.S. 89, 106 (1984) (holding
that a federal court may ngtant relief against state officiate the basis of state law). The court
therefore cannot conclude thiae executive order is “beyomdl question, a plain, palpable
invasion” of plaintiffs state-law rights.Jacobson, 197 U.S. at 31. Accordingly, the court will also
dismiss the plaintiffsstate law claims.

CONCLUSION

Jacobson holds that it is not the role of thediciary to second-guess policy choices favoring
one reasonable method of prevegtihe spread of a disease oveother, which is precisely what
the plaintiffs request thisotrt to do. Reasonable peoplgluding informed government and
public health officials, may debatehether the Governor’s ordersaaty moment go too far, or not
far enough, in protecting the public fnathis deadly pandemic. But, based on the allegations in the
plaintiffs’ amended compint, the court cannot concludeatiGovernor Hogan’'s measures are
arbitrary or unreasonable, or tha¢yiplainly violate any of the platiffs’ constitutianal rights. The
court therefore must be cautious tmtusurp the functions ofrether branch of government” in
deciding how best to protect public healtlacobson, 197 U.S. at 28. Accordingly, the defendants’

motion to dismiss will be grande A separate order follows.

11/18/20 IS/
Date CatherineC. Blake
Lhited States District Judge
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