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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
PIERO A. BUGONI, *
*
Plaintiff, *
*
V. * Civil No. SAG-20-1133

*
EMPLOYMENT BACKGROUND *
INVESTIGATIONS, INC., etal, *
*
Defendans. *
*

* * * * * * * * * * * * *

MEMORANDUM OPINION

Piero A. Bugoni (“Plaintiff”), whas self-represented, filed @omplaint onMay 4, 2020,
against DefendantSmployment Backgroundnvestigations, Inc. (‘EBI”) and the person he
describes aBBI's President, Richard Kurlandcollectively “Defendants]. ECF 1. Essentially,
Plaintiff alleges that EBI performed a background investigation rof ihi violation of he Fair
Credit Reporting Act (“FCRA”), 15 U.S.C. § 168EachDefendant hsfiled aMotion to Dismiss,
ECF 12, 13.The Clerk’'s Office sent Plaintitivo Rule 12/56 letters, advisirigm of the potential
consequences of failing to respond to the dispositive n®ima timely manner ECF14, 15
Plaintiff filed a response, several days after the degdti®¥ 16 and Defendants have filed a
reply, ECF 18 Despite Plaintiff’'s belated filing, havecarefully reviewed the filings in this case,
and ro hearing is necessary to resolve the pending motieed.ocal Rule 105.6 (2018). For the
reasons that followEBI's motion to dismiss will begranted in part and denied in paaind

Kurland’s motion ¢ dismiss will be granted

1 Plaintiff should be mindful thgtro selitigants are not exempt from Court scheduling orders.
Future failure to file documents in a timely manner could result in thasgsfibeing disregarded.
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l. Factual and Procedural Background

The following factual allegations are derived fralme Complaintand are assumed to be
true for purposes of these motion®laintiff is the Presidenthe sole proprietar and the only
employeeof BallCam Technologies, Inc. (“BallCam.”ECF 11112,15, 16. Asiscompensation
from BallCam, Plaintiff receives a cash payment of $1.00 per yeas, “Boom and Board,
Personal Transportation, Clothing and Medical Care,”“aifd Sustenance.”ld. 1 2126. A
client, ValueMomentumcontractedor BallCam to providet one year of services, at $75 per
hour, up to a maximum of 40 hours per week betweerd Ap2019 and March 32020(“the
contract”)? Id. 134. The contract “did not offer noguarantee any kind of presumptive nor fixed
number of Billable Hours.ld. § 36. Plaintiff began to perform work on the contract on April 8,
2019, and first reported dalueMomentum’s job site on April 15, 201Rl. 135. Two days later,
on April 17, 2019, EBI delivered a Consumer Investigative R€fibe Report”) or background
check, it had performed on Plaintiff ¥alueMomentum.ld. ValueMomentuntited thecontents
of the Repat as the basis for terminatings contractwith BallCam Id. BallCam received
$8929.25 in compensation for the workétd performed before the contract was terminated
43, but has received no revenue since, and has been unable to pay Plaimgffexpenses.id.
122

Il. Legal Standards
Federal Rule of Civil Procedure 12(b)(6) permits a defenddastdhe legal sufficiency

of a complaint by way of motionto dismiss. In re Birmingham 846 F.3d 88, 92 (4th Cir.

2 Plaintiff's Complaint represents that the contradween BallCam and/alueMomentumis
attached as Exhibit 1 to the Complaint, ECF 1 § 34, but in fact Exhibit 1 is alettePlaintiff
regarding a prior court filing. ECF 1-llo copy of the contractds been provided.
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2017);Goines v. Valley Cmty. Servs. B822 F.3d 159, 1666 (4th Cir. 2016)McBurney v.
Cuccinelli 616 F.3d 393, 408 (4th Cir. 201@¥f'd sub nomMcBurney v. Yound69 U.S. 221,
133 S.Ct. 1709, 185 L.Ed.2d 758 (2018dwards v. City of Goldsboyrd 78 F.3d 231, 243 (4th
Cir. 1999) ARule 12(b)(6)mation constitutes an assertion by a defendant that, even if the facts
alleged by a plaintiff are true, the complaint failsaamatter of law “to state a claim upon which
relief can be granted.See In re Birminghan846 F.3d at 92.

Whether acomplaint states a claim for relief is assessed bgreate to the pleading
requirements oFederal Rule of Civil Procedu8a)(2) That rule provides that a complaint must
contain a “short and plain statement of the claim showing that ¢laelgl is entitie to relief.”
Fed. R. Civ. P. 8(a)(2)The purpose of the rule is to provide the defendants with “fairefobic
the claims and the “grounds” for entitlement to reli&fell Atlantic Corp. v. Twombly550 U.S.
544, 555-56, 127 S. Ct. 1955, 167 L.Ed92® (2007).

To survive a motion undé&ederal Ruleof Civil Procedurel2(b)(6) a complaint must
contain facts sufficient to “state a claim to reliefttisgplausible on its face. Twombly 550 U.S.
at 570, 127 SCt.at 1974 seeAshcroft v. Igbal556 U.S. 662, 684, 129 S. Ct. 1937, 173 L.Ed.2d
868 (2009) (“Our decision imwomblyexpounded the pleading standard for ‘all civil actions’ ....")
(citation omitted)see alsdVillner v. Dimon 849 F.3d 93, 112 (4th Cir. 2017). But, a plaintiff
need notnclude “detailed factual allegations” in order &isfy Rule 8(a)(2) Twombly 550 U.S.
at 555, 127 SCt. at 1964. Moreover, federal pleading rules “do not countenance dismissal of a
complaint for imperfect statement of the legal theory supporting time elserted.”Johnson v.
City of Shelby, Miss574 U.S. 10, 11, 135 S. Ct. 346, 346, 190 L.Ed.2d 309 (Zpédfuriam).

Nevertheless, the rule demands more than bald acmusat mere speculatiolwombly

550 U.S. at 555, 127 &t.at 1964 seePainter's Mill Grille, LLC v. Brown 716 F.3d 342, 350
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(4th Cir. 2013). If a complaint provides no more than “labels and conclusions” or ‘fauiarc
recitation of the elements of a cause of action,” msufficient. Twombly 550 U.S. at 555, 127
S.Ct.at 1964 Rather, to satisfy the minimal requirement&ote 8(a)(2) the complaint must set
forth “enough factual matter (taken as true) to suggest” a cognizable afsarstgon, “even if ...
[the] actual proof of those facts is improbable and ... regousr very remote and
unlikely.” Twombly 550 U.S. at 556, 127 S. Ct. at 19Bfiernal quotation marks omitted).

In reviewing aRule 12(b)(6)motion, a court “must accept as true all of the factual
allegations contained in the complaint” and must “dafiweasonable inferences [from those facts]
in favor of the plaintiff.” E.l. du Pont de Nemours & Co. v. Kolon Indus., 687 F.3d 435, 440
(4th Cir. 2011)citations omitted)seeSemenova v. dyland Transit Admin.845 F.3d 564, 567
(4th Cir. 2017)Houck v. Substitute Tr. Servs., In£91 F.3d 473, 484 (4th Cir. 201¥endall v.
Balcerzak 650 F.3d 515, 522 (4th Cir. 201ggrt. denied565 U.S. 943, 132 SCt. 402, 181
L.Ed.2d 257 (2011).But, a court is not required to accept legal conclusions drawn from the
facts. SeePapasan v. Allain478 U.S. 265, 286, 106 St. 2932, 92 L.Ed.2d 209 (1986)A
court decides whether [the pleading] standard is meepgrating thiegal conclusions from the
factual allegations, assuming the truth of only the factual allega@amisthen determining whether
those allegations allow the court to reasonably infer” that the plaméfititled to the legal remedy
sought. A Society Without a Name v. Virgini®55 F.3d 342, 346 (4th. Cir. 201tert.
denied 566 U.S. 937, 132 &t. 1960, 182 L.Ed.2d 772 (2012)

Because Rintiff is self-representedhis pleadings aréliberally construed” andHeld to
less stringent standards than [those filed] by lawydEsikson v. Parduyss51 U.S. 89, 94 (2007)
(citation omitted). “However, liberal construction does not absolventPlafrom pleading a

plausible claim.” Bey v. Shapiro Brow& Alt, LLP, 997 F. Supp. 2d 310, 314 (D. M2014,
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affd, 584 F. App’x 135 (4th Cir. 20143ge also Coulibaly v. J.P. Morgan Chase Bank, NC#il
ActionNo. DKC-10-3517, 2011 WL 3476994, at *6 (D. Md. Aug. 8, 2011) (“[E]Jven when pro se
litigants are involved, the court cannot ignore a clear failurelégeaffacts that support a viable
claim.”); affd 526 F. App’x 255 (4th Cir. 2013).

Moreover, a federal court may not act as an adedcata seHrepresented litigantSee
Brock v. Carrol] 107 F.3d 241, 242-43 (4th Cir. 199@)eller v. Dep't of Social Sery201 F.2d
387, 391 (4th Cir. 1990). Therefore, the court cannot “conjure up questions nevetysquar
presented,” or fashion claims for a plaintiff besalne is selfepresented.Beaudett v. City of
Hampton 775 F.2d 1274, 1278 (4th Cir. 1986@rt. denied475 U.S. 1088 (1986)ee also MD
v. Sch. Bd. of City of Richmgreb0 F. App’x 199, 203 n.4 (4th Cir. 201@npublishedrejecting
self-represented plaintiff’argument that district court erred in failing to consider an Equal
Protection claim, because plaintiff failed to allag@ the complaint)

In evaluating the sufficiency of a complaint in connection with a Rule)@(motion, a
court ordinarily “may not consider any documents that are outsidBeotamplaint, or not
expressly incorporated therein.” Clatterbuck v. City of Charlottesviller08 F.3d 549, 557 (4th
Cir. 2013);see Bosiger v. U.S. Airwgysl0 F.3d 442, 450 (4th Cir. 2007). However, a court may
properly consider documents incorporated into the complaint or attachedrtottbie to dismiss,
“so long as they are integral to the complaint and authénticS. ex rel. Oberg v. Pennsylvania
Higher Educ. Assistance Agendé5 F.3d 131, 136 (4th Cir. 2014) (quotibilips v. Pitt Cty.
Memorial Hosp,.572 F.3d 176, 180 (4th Cir. 2009%ge Anand v. Ocwen Loan Servicing, LLC
754 F.3d 195, 198 (4th Cir. 201/Am. Chiropractic Ass'n v. TrigoHealthcare, Ing.367 F.3d

212, 234 (4th Cir. 2004%ert. denied543 U.S. 979 (2004).



Accordingly, when resolving a Rule 12(b)(6) motion, a court may consideircexhibits,
without converting the motion to dismiss to one for summary judgnfee¢. Gldfarb v. Mayor
& City Council of Balt, 791 F.3d 500, 508 (4th Cir. 2015)n particular, a court may consider
documents that are “explicitly incorporated into thenp@int by reference and those attached to
the complaint as exhibits.. ” Goines 82 F.3d at 166 (citations omitteddee also U.S. ex rel.
Oberg 745 F.3d at 136Anand 754 F.3d at 198\m. Chiropractic Assn367 F.3d at 234£hillips
v. LCI Int'l Inc, 190 F.3d 609, 618 (4th Cir. 1999).

A court may also “consider a documenbmitted by the movant that was not attached to
or expressly incorporated in a complaint, so long as the document eglirib the complaint
and there is no dispute about the document’s authentic®ypines 822 F.3d at 166 (citations
omitted);see also Woods v. City of Greenshd@b5 F.3d 639, 642 (4th Cir. 201¢grt. denied
138 S. Ct. 558 (2017)Kensington Volunteer Fire Dep't. v. Montgomery O34 F.3d 462, 467
(4th Cir. 2012).To be “integral,”a document must be one “that by its ‘very existence, and not the
mere information it contains, gives rise to the legal rights assert€éth8sapeake Bay Found.,
Inc. v. Severstal Sparrows Point, LLT94 F. Supp. 2d 602, 611 (D. Md. 2011) (citation omjtte
(emphasis in original).

Here, Plaintiff’'s claims rest entirely on the contents of the Repateds to
ValueMomentumby EBI. Thus, that document “gives rise to the legal rights adSeared is
integral toPlaintiff’s Complaint. Moreover, there is mwidentdispute about its authenticity. EBI
attachedthe Reportto its Motion, and Plaintiff did not respondo challengeit. EBI also
authenticatedhe Reportthrough the affidavit of Curt Schwall, ECF 12s2ho attestdthat the

attachment is thReport EBI provided to ValueMomentunid. 2. As further evidence ahe



Report’sauthenticity, the contents of EAR-4align with theallegationsn Plaintiff’'s Complaint.
Thus, the Court will consider the Report, ECF 12-4, in adjudicating these mtiidisniss

A different result is reached, however, with respecthe“Bugoni Litigation History”
attached at ECF 12, and the“Credit ReportAuthorization,” attached at ECRA.2-3. Those
documents were nogferenced in or integral to the Complaint, and thegcannot be considered
at the motion to dismiss stage of the litigatibteitherDefendant sought to haite motion treated,
in the alternative, as a motion for summary judgment, and Plawdgtherefore not on notidest
he mustproduce evidence t@spond to such a motion. This Court, therefore, will decline to
convertDefendantsimotions to dismiss intanotions for summary judgment, and will disregard
ECF 121 and ECF 1:3.

Il Analysis

Plaintiff’s twenty-seven causes of action can be classified seteeraldistinctgroupsfor
purposes of legahnalysis Initially, while Plaintiff generally talks aboutthe actions of
“Defendants” throughout his Complaint, Kurland is only referenedd/idually in two Counts,
Counts 25 and 27ECF 1. Even in those counts, Plaintiff does not set forth factual allegations
pertaining toany actions taken by Kurland with respect to the Report, but instead makes
generalized pronouncements about Kurland and “his Corporat®ee, e.g.ECF 11125 (“In
short, Plaintiff needs neither ‘EBI’, nor its offensive Products Braldulent Services, nRichard
Kurland, nor anything that ever comes from Richard Kurland, in Pigrtie for ANY REASON
WHATSOEVER.”); Id. (“As such Plaintiff has lost all the Valoke Consideration that was
supposed to have come, and would have come from BallCam Technologeistifs, ut for the
conduct of Richard Kurland and his fetid spawn, “Employment Backgrawuatpgorated.”)|d.

133 (“[It is an Outrage that by such Deceit, Richard Kurland and his Campoeae attempting



to cause their Product to be perceived as an ordinary part of Employmenieprasiat as normal
social conduct.”).Personal liability in tort may only be imposed where a compaffier either
tookdirectpart in the commission of the tort‘@pecifically directed the particular act to be don
or participated” in theact by the corporationand Plaintiff has made no such allegations with
regards to the Repdreyond vague and conclusory statements outlikedhose aboveSee Levi
v. Schwartz201 Md. 575, 583, 95 A.2d 322, 327 (195Bpr that reason, and becaw@eunts 25
and 27 are subject to dismis$ai theotherreasons described below, Kurland’sthdo to Dismiss
will be granted in its entirety.

A. FCRA violations for “reporting a conviction that is more than seven year®ld.”

Five counts of Plaintiff’'s complaint (Counts3) misapprehendhe prohibitions ofthe
FCRA. A consumer reportinggency such as EBI, is prohibited from including “[a]ny other

adverse item of information, other than records of convictions oegfjnwhich antedates the

report by more than seven years.” 15 U.S.C. § 1681c(@prasis added)Counts 15 report
records of convictions of crimé&s.ECF1 1159-63 ECF124 at3-4, 10. Accordingly, EBI was
permitted to include e recordsn the Report despite their age, and the corresponding counts
must be dismissed.

Count 8similarly reportsthe “guilty” disposition of a charggom more than seven years
agq butis distinguishablérom the above That entry, #CR1989013189, concerns a misdemeanor
offense committedn 1989. Id. at 45. The Report accurately reports that Plaintiff wagntb
“Guilty” (or convicted),and received a fine, but then notes, “Order Setting Aside Judgnent

Guilt and Dismissing Charges Granted 10/12/2018."at 5. Because the judgment of guilt had

3 To the extent Plaintiff challenges whethlee disposition in case #3348&sproperly deemed
“conviction” as a result of marijuanaisowdegalized statushe issue will be addressedSection
1.B.1.



been set aside several years before preparation of gwtRlee entry arguably may nqualified
for the FCRA’s‘conviction” exception to its generalrohibition to reportingadversanformation
more than seven years oldaking theefacts in the light most favorable to Plaintiff, he has
plausibly stated a claim for reliefs to that entryCount 8 survives dismissal.

B. FCRA violations for “non-convictions reported as convictions”

Plaintiff's allegations thatcertain non<conviction dspositions were reported as
“convictions” can be divided intsulrcategories.

1. Counts 6and 15

In these Counts, Plaintiff alleges that kigo convictions for possession of marijuana
should not have been reported, because possession of marijuana is now galridictions
in which he was convicted. ECF 1 f 64, Haintiff has not alleged that the laws in either
jurisdiction retroactiely legalized marijuana possession or automatically expunged his
convictions, or that he otherwise soughtualexpungement. Thus, he has not stated a plausible
claim that his convictions were somehow invatield, owould not have been subject to reporting
as a matter of public recordn the absence of such factual allegations, the Repotrately
reportedPlaintiff’s convictions that remain part of the public record, and¢laedCounts must
be dismissed.

2. Count?7

As noted abovea]iscovery will proceed on whethesise #CR1989-01318&s improperly
includedin the Reporias alverse informatiormore than seven years di@ount 8). However,
Plaintiff's argumentin Count 7that this casewas “wrongfully reported as a conviction” is
unfounded. The Report simply includes information from public recogisdéng the disposition

of Plaintiff's various criminal casespecifically noting here that Plaintiff was found “Guilty” and



then noting in the “Sentence Comments” that the court set asidjgdgment of guilt and
dismissed the chargeSe€l5 U.S.C. § 1681k(a)(2) (“items of public record . . . shall be considered
up to dateif the current public record status of the item dirti@eof the report is reported.”This

does not reflecta nonconviction reported as a convictidrut rathers a recounting of the initial
guilty verdict and the eventual setting aside of that verdidaintiff has not alleged that any of
this recounting of#CR1989-013188 dispositionis inaccurateor outdatedand in fact his
allegations corroborate the Report’s contents. E@BA (“The judgement of guilt in that case
has been set aside, and the charges have beersshdr). Count Seven will therefore be
dismissed.

3. Counts9through 14

The entries cited in Counts 9 through 14 all pertain to cases from 2013 and 2014, which
were less than seven years old at the tim&k#dport was prepared in 2019, ECF41.3t 69, and
thusareallowed to be reported per 15 U.S.C. § 1681c(aj)&3pective of whether they are
classified as convictionsAccordingly, no plausible FCRA violation is alleged.

C. FCRA violations for “reporting of records without consent”

Plaintiff's “lack of consent’claim, asserted in Count$, 17, and 18is patently frivolous*
Plaintiff citesno statutory or othdpasisfor allowing a c&efendanto shield the publicly available
information about his criminal history from reportibg consumer reporting agencies, simply by
placing a “note’in the criminal doket. No provision of the FCRA provides feuchprotection,

andPlaintiff’s allegations therefore do namount to a plausible statutory violatio@.onsumer

4 Again, Plaintiff makes refence to alleged exhibits that he failed to attach to his Compla@F
19174, 76, 78. Even assuming, however, tiisallegations are true, and tkia¢ criminal case
files contain the entries Plaintiff alleges, he hasstated a viable claim fona=CRA violation.

10



reporting agencies aggermittedto report publicly available information, eccordance with the
restrictions in the FCRA.

D. FCRA violation for “impermissible use”

Count 19 is not subject to dismissal at this stddhbe litigation. Plaintiff plausibly alleges
that ValueMomentumdid not pursue the background investigatdlainiff in the context of an
“employment relationshjp because ihad entered into acorporate contracwvith BallCom to
provide services ECF 1 8§ 80. EBI contends that idid not rely on the provisions permitting
background investigations in an employment context, but ingpeaahissibly performed the
background investigation und&b U.S.C. 8 1684(a)(2) which allows aconsumer report to be
prepared “in accordance withehwritten instructions of the consumer to whom [the report]
relates’ To support its argument, EBI cites thaitten “Consumer Report Authorization”
purportedly signed b¥laintiff. ECF 123. While EBI’s position may well be meritoriousice
that documaet appropriatelybecomes part of the recqrais described above, this Cogenerally
cannot consider documents outside of the Complaint in the contexRue&al2(b)(6) motion to
dismiss, andt has not been presented with a motion for summargmaht. Accordingly, the
Court declins to consider ECF 13. On the present recordBI’'s motion to dismiss Count
Nineteenmust bedenied.

E. State Law Claims

1. Preemption

The FCRAIncludesan express and broad preemption provision, which provides:

Except as provided in provided in Sections 1681n and 16810 of this title, no

consumer may bring any action or proceeding in the nature of defamation, invasion

of privacy, or negligence with respect to the reporting of informatiomsigany

consumer reporting agency . . . basedhole or in part on the report except as to
false information furnished with malice or willful intent to injure Iswonsumer.
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15 U.S.C. §1681h(e).

As noted abovePlaintiff has not plausibly alleged afgise informationincludedin the
Report. Plaintiff’s allegations of faks information(such as suggesting that somete Repors
dispositions are wronglyeported as “convictions”) areadily disproven by reference tbe
Report itself. Neither of the twsurviving FCRA claimsn Count8 and Count 1@re premised
on allegations of false informatiorThus, state law claims of the nature descripetthe FCRA'’s
express limitation of liability are preempted, which resultshim dismissal of Count 20 (Libel),
Count 21 (False Light Personation), and Count 25 (Invasion sérirgrAffairs)>

Although some oPlaintiff’s otherstatdaw countsdo not fall squarely within theCRA's
preemption languagéhelacks standingo assert several diis claims because he does not fall
within the category of persons who might suffer an “injury in fact” fi&B1’s alleged conduct
See Sierra Club v. U.®ept. of the Interior899 F.3d 260, 283 (4th Cir. 2018). For exampie,
Count 22 False Pretenses, Fraudulent RepresentatiBtesntiff allegesthat the Reports issued
by EBI do not providehe promised value tineir usersJike ValueMomentumin this case ECF
1 1189-93. Plaintiff, who did not purchase a Report from EBI, lacks standiragsert such a
claim on behalf ofEBI’s customersand Count 22 thereforaustbe dismissed.Similarly, even
assuming thatrivatecivil causes of actioaxistagainst EBfor “promoting unlawful employment
discrimination” (Count 24) or “aiding and abetting visa fraud” (Counti®6yalueMomentum
Plaintiff lacks standing to assesuchclaims, because, as he expressly notes, healidpply for

employment withvalueMomentum. See, e.g ECF1 137 (“[T]he Contract in effect was not an

s As part of his claim for“False Light PersonationldiRtiff also alleges separate harm to BallCam.
ECF 1988. BallCam is not a plaintiff in this case, and its intereatsot be represented by
Plaintiff as an individuapro selitigant. SeelLoc. R. 101.1(a) (D. Md. 2018) (“All parties other
than individuals must be represented by counsel.”).
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‘Employment’ Contract, but a Service ContractAfs a contractamather than employede cannot
have sufferedinjury in fact’ resulting from EBI’s alleged wrongdoing inits employment
activities Finally, in Count 27 (Outrage)Plaintiff againalleges that Defendants “manipulated
their customers into purchasing a product” and deceived “businesses and esnptoyleelieving
they must use Dehdant’s product as a necessary part of selecting persons for epidym
Because Plaintiff was not a customer of EBI and digppnathase ause EBI’s producthe suffered
no harm from such actions aladks standing to assert the claim in Count 27.

Plaintiff’s final state law claim ishis “defective product” claim inCount 23 Product
liability law is patentlymapplicable in this context. As the Ninth Circuit has explained:

A book containing Shakespeare’s sonnets consists of two partsatkeal and

print therein, and the ideas and expression thereof. The first may beuatpbud

the second is not. The latter, were Shakespeare alive, would baapbumr

copyright laws; the laws of libel, to the extent consistent with the A&irgndmnent;

and the laws of misrepresentation, negligent misrepresentation, negligenice

mistake. These doctrines applicable to the segamtlare aimed at the delicate

issues that arise with respect to intangibles such as ideas andiexpréxoducts

liability law is geared to the tangible world.
Winter v. G.P. Putnam’s Sargs38 F.2d 10331034 (2h Cir. 1991) (declining “to expand products
liability law to embrace the ideas and expression in a book”). Margléa is entirely consistent
with the Ninth Circuit’s sentiment, as it defines “product” fbe purposes of product liability
cases as “aangible article, including attachments, accessories, and compones} gaut
accompanying labels, warnings, instructions, and packaging.” Md. Cts. & Jud. Ptdb6(a%4).

Plaintiff's Complaint fails to allege the physical means by which t@poR’s contents
were transmitted to ValueMomentum. Even assumingthi@aReport arrivedh a tangible, hard
copy format, Plaintiff does not allege injury from the paper and print, but fimenritangible ideas

and content. His claims about the content of thekground investigation are appropriately

governed by the FCRA, not by product liability laws.

13



F. Forms of Relief Requested

In light of the aboveulings the sole claims surviving dismissal are tAORA violatiors,
Counts &nd19. If Plaintiff is ultimately able to establish EBI’s liabilifyr either countPlaintiff
will be entitled topursuethe remedies in5 U.S.C. § 1681n (if Plaintiff can prove a willful
violation) orl5 U.S.C. 86810 (if Plaintiffmerely establishes a negligent violation). The possible
remediesunder those provisionscludetheactual damages sustained by Plaintiff, but would not
include the value of the contract that BallCdost,” because BallCam is not a plaintiff and cannot
assert a claim.SeeECF 1 Y139 (askingthat“Defendants be ordered by a Juoypay BallCam
Technologies Incft]he value of the Contract they caused that Corporation to loséréble
damages, which are requested by Plaintiff in his Complaint, aravadable under the FCRA,
even if the violation is willful. Seel8 U.S.C. §1681ra) (allowing recovery of “any actual
damages sustained by the consumer” or statutory damages not exceedinga$M@lassuch
amount of punitive damages as the court may allow,” and costs of the action).

Plaintiff also seeksarious forms ofnjunctive relief(including the injunctionshe request
under the heading dpunitive damagey. ECF1 {1142, 144 154158. Although the Fourth
Circuit has not yet addressed the issue, most courts have founajuhaetive relief isunavailable
to privatelitigants underthe FCRA. See Washington v. CSC Credit Servs.,, [b89 F.3d 263,
268 (8h Cir. 2000) (holding that injunctive relief is not available to privaiestimers under the
FCRA and noting that “the Act elsewhere expressly grants the power to ohiactig relief to
the [Federal Trade Commission.]9ee alscAlston v. Equifax Info. Servs., LLCivil Action No.
TDC-13-1230, 2014 WL 6288169, at *3 (D. Md. Nov. 13, 2014) (collecting cases illustrating that
“the vast majority of district courts, including in this distraetd within the Fourth Circuit, have

followed the Fifth Circuit’s holding ikVashingtot).
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However, his Court need not reach the issue of the availability of injunctive relief. Even
if injunctive relief were availabléo private litigantsPlaintiff’s requested injunctive relief would
be dered, because ifar exceeds, and in some case®s not addresshatsoeverthe limited
FCRA violations stated in CounBsor 19 See, e.g. ECF 19 144 (seeking to “prohibit Richard
Kurland from ever paying any Invoice, Bill, Demand or other requestufwts from any Vendor,
Creditor or otherwise to Richard Kurland or ‘EBI’ for any Sesviendered, Rent, Mortgage or
otherwise”);§ 154 (seeking an injunction “compelling Defendant to correct theirming Labél
.. . SO as to properly inform a user of such a Report of the ‘Totality of Ciranoest’ regarding
that Report itself, and its usg.’f 156 (seeking an injunction “to compel Defendant ‘EBI’ from
retaining, publishing nor [sic] reporting any informatiohany kind regarding Plaintiff.”).This
Court’s exercise of equitable powers, if it were appropriatdl,atvauld have to be remedial in
nature (i.e. enjoining a particular entry from appearing on Plaintiff’'s invéistgeport),and not
punitive or universal in scope as Plaintiff requests.

Similarly, the extensivedeclaratory relief requested by PlaintifECF 1 §f 1453,
essentiallyseeksamendments$o the FCRA Such statutorghanges arevithin the purview of
Congress, not this Court. All #flaintiff's requests for declaratory reljefke his requests for
injunctive relief,are therefore dismissed.

The final issue this Court must addressis whettegtismissal of Plaintiff’s claims should
be with or without prejudiceThe Fourth Circuit hasxplained,“While a potentially meritorious
claim, particularly by a pro se litigant, should not be unqualifiedly dismigsef@ilure to state a
claim unless its deficiencies are truly incurable, such awoalifigd dismissal is entirely proper
when the court has reviewed the claim and found it to be substamhigatiess. Once a court has

determined that the complaint is truly unamendable, a dismigdabut prejudice is of little
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benefit to the litigant, as the claim cannot be made viable through reformulatitcl&an v.
United States566 F.3d 391, 4001 (4th Cir. 209) (citation omitted)); Gensler, Fed. R. Civ. P.
Rules & Commentary 288-8%Accordingly, Counts b, 7, 914, 16-18, 20-24are dismissed with
prejudice becausdor the reasons explained above (randimgn preemption to lack of standing
to a misreadingf the statutory provisiopsthere is no set of facts that could plausibly state
meritorious clainfor those violations The remaining countbat are dismissed as described herein
will be dismissed without prejudice.
V. CONCLUSION

For thereasons setofth above Kurland’s Motion to Dismiss ECF 13, is granted and
EBI's Motion to Dismiss, ECF 12, is denied as to Ce8rand19, to the extent those courdgsek
monetary damages permitted by the FCRA, and grantemlthe temainder of Pldiff’'s claims.

An implementingOrder follows.

Dated: October 92020 Isl
Stephanie A. Gallagher
United States District Judge
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