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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ROBERT E. CALLOWAY, JR., *

Plaintiff, *
V. * CIVIL ACTION NO. GLR-20-1953
DR. MOHAMED MOUBAREK, *

Defendant. *

**k%*

MEMORANDUM OPINION

THIS MATTER is before the Court obefendantMohamed MoubarekM.D.’s
Response to Order to Show Cause and Motion to Dismiss or, in the Alternative, Motion
for Summary Judgment (ECF No. 6). The Mation is ripe for disposition, and no hearing is
necessarySeel.ocal Rule 105.6D.Md. 2018). For the reasons outlined below, the Court
will grant Moubarek’s Motion, construed as one for summary judgment.

.  BACKGROUND

A. Plaintiff's Allegations

Plaintiff Robert E. Calloway, Jr. is a federal inmate presently housed at the Federal
Correctional Institutioin CumberlandMaryland(*FCI-Cumberland”). (Compl. at,Z ECF
No. 1). He alleges that he suffers from kidney disease and that Defendant Mohamed
Moubarek, M.D, has refused to send him to a specialist or provide necessary medical
treatment in violation of his Eighth Amendmeigihts. (Id. at 5)He seeks injunctive relief
“compelling Moubarek to provide [him] with constitutionally adequate cadiare for

[his] chronic kidney disease by ensuring that [he is] treated by a specialist able to treat
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kidney disease and related ‘high critical’ medical concerns regarding [his] ‘creatinine’
level.” (Id. at 6).

On June 22, 2020, Calloway sent an email to the Director of Health Sewitebk
he characterized as an initial administrative grievance, stating that he needed immediate
treatment for his kidney disease and asking to see a spe¢rllistExhs. at 10, ECF No.
8-1).0n July 28, 2020, he sent a second email to Health Services inquiring about the status
of his grievance.|d. at 9). Callowaystates that he intends to pursue his grievance
throughout each stage of tAeministrative Remedy Program (“ARR’|Calloway Decl
at 7, ECF No. 8).

B. Defendant’'s Response

1. Medical Care

Calloway suffers from Chronic Kidney Diseas&CKD”), which Defendant
Mohamed MoubarekM.D., Clinical Director of FCICumberland, describes as
progressive disease. (Moubarek Decl. {1 1, 4, ECF No. 6-2). CKD is categorized into five
stages thatorrespond to the severity of the diseakk. { 5) The diseasés managed by
controllingits sgnsandsymptoms, reduog complications, @d slowing its progression.
(Id. 1 4) Management includasonitoring and controlling vital signs and blood work and
treating the underlying conditioysuch as high blood pressure and diabetes mellitu. (

Moubarek explains thah healthy patieist kidneys maintain creatinine in a normal
range. (Id. 6). When the kidneysre impdred, the creatinine level irthe blood rises
because theitneyshave poor clearancéd.). High levels of creatinine in the blood is a

warning of possible kioky malfunction ordilure. (Id.).Kidney function is more precisely
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measured bgalcdating how much creatinine is cleared from the body by the kidneys, a
calculation referred to aseatinine clearancgd.). Creatinine clearance estimates the rate
of filtration by kidneys, a rate referred to as the glomerular filtration r&ER"). (1d.).

Moubarek further explains that GFR is the best measure of kidney function and the
GFR number is used to determine a persstage of CKD Stage Onehas aGFR greater
than ninetymilliliters per minute; Stagédwo (Mild CKD) has aGFR ofsixty to eighty
ninemilliliters per minute; Stag&hree Moderate CKD) has &FR ofthirty to fifty-nine
milliliters per minute; Stagéour Severe CKD has aGFR of fifteen to twentynine
millilit ers per minuteand Stage Five (En8tage CKD) has &FR less thanfifteen
milliliters per minute (Id. 1 6).A GFR undersixty milliliters per minute is abnormal for
adults. (Id. 1 6)Whena patient’'sGFR is less thathirty milliliters per minutgi.e., in the
case of Severe CKI3, referal to a nephrologist is indicated. (Id.

On May 28, 2019Calloway entered the Bureau of Prisoff8OP”) and was
assigned t¢-Cl-Cumberland. (Id. 1 8)Laboratory tests taken on June 18, 2019, showed
he had possible CKD as his GFR was forty-four milliliters per minutea(id).*

On July 2, 2019, Calloway wawaluaéed by Kristi Crites, R.N.P, whodiagnosed
Callowaywith diabetes, CKD, hyperlipidemia, angdertension. (I1d.  10; pp4-17).He
was prescribed medicatisto control his hypertension and hyperlipidemia and plane

chronic care clinisso that he would be seby medical providerat least every simonths

! Calloway states that he had blood work on May 11, 2018 by the State of Ohio and
on September 11, 2018, when he entered a BOP holding facility, neither of which showed
signs of CKD. (Calloway Decl. at 6).
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(Id. ¥ 10). Hewas advised he could also make appointments eded¢hrough tre sick
call procesg(ld.). Crites ordered ladratorywork and anultrasound ofCalloway’s kidneys.
(Id. at16). The laboratory tests showed a GFR of thirty-eight milliliters per minutet(ld.
9).

On August 9, 2019 and November 22, 2019, imaging of Calloway’s kidneys showed
he was missing his right kidney and had a small left kidney, suggestingethad CKD
for many years prior to entering the BOP. (Id. § 9; pp. 11212).

Calloway had additiondhb work performean November 25, 2019, February 25,
2020, May 12, 2020, June 11, 202dd June 24, 202@Id. 1 12 pp. 19-23. On each
occasionhis GFRwas abovehirty milliliters per minute, meaning that his CKkBmaned
moderate. (1d.).

Following a clinical encounter with Calloway on November 26, 2CtRes noted
thathe should be sent to a neplogist due to elevated creatinine and a GFEhwofy-four
milliliters per minute (Id. 1 12;p. 25. While waiting for theappointment, howevehis
kidney function improvedndhis blood pressureame undecontrol. (Id.  12)As a result
the appointment was cancelled. )1d.

Moubarekmet with Calloway on June 18, 20Z0d. at 29). Moubareknoted that
Callowaysuffers from asymptomatic ¥pe Il diabeteshyperten®on and hyperlipidemia

which were being treated pharmacologicadiyd Stagd hree CKD,with a GFR offorty-

2 Calloway notes that in early 2011 he was to be a kidney donor for his mother, but
he was unable to complete the process due to his incarceration, and states his belief that he
had two functioning kidneys at that time. (Calloway Decl. at 3).

4
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sevenmilliliters per minute (Id. T 13;p. 29. Moubarek counsele@alloway regarding
compliance with his prescribed medicasoand addec prescriptionof Lisinopril for
kidney protection and to treat Calloway’s high blood pressure. (Id. T 13; . 31).

FCI-Cumlerland is aMedicd Care Level Two institition that according to
Moubarek, is appropriatior Calloway’s current stage of CKD(Id. § 14). Inmé&es are
designatedo a Medical Care &vel Three institutionf they have CKD with a GFR less
than thirtymilliliters per minute, but do not yet require lg=is. (Id. 114; p. 35). Moubarek
avers that if Calloway’s condition worsertee will be schedulkto see a nephrologist
and/or moved to a higher medical care institution. (4

2. Administrative Filings

As of July 16, 2020, Calloway had filed two administrative grievances during his
incarceration in the BOP. (Williams De8l5,ECF No. 63). Neither grievance concerned
the care of his CKD or a request to be transferred to a higher mealieaistitution. (d.).
On November 18, 2019, Calloway filed a grievance regarding denial of access to his
medical recordsincluding ultrasound resultsid( at 5).* On July 2, 2020, he filed a

grievance about being moved to another cell. (Id.).

3 Calloway contends that this medication should not have been prescribed to him
since he suffers from CKD. (Calloway Decl. at 4).

4 Calloway has provided a copy of tNéarden’s response, dated December 16,
2019, which makes plain that this grievance, assigned ARP No. 9%234%olely
concerned Calloway’s complaint that he had been denied access to his medical records.
(Pl’s Exhs. at 7).
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C. Procedural History

On June 30, 2020, Callowafyled this Complaint against Defendamohamed
Moubarek, M.D., alleging that he has been denied adequate medical care to treat his CKD
and seekingnjunctive reliefmandatinghe be provided “constitutionally adequate medical
care” and “ensuring that [he is] treated by a specialist able to treat kidney dis€zm@I(
at 6)>

OnJuly 23, 2020Moubarekfiled a Response to Order to Show Cause iadion
to Dismiss or, in the Alternative, Motion for Summary Judgment. (ECFON@dloway
filed an Opposition on August 17, 2020, in the form of a declaration. (ECF No. 8).

lIl.  DISCUSSION

A. Non-Dispositive Motions

On August 17, 2020, the Clerk docketed correspondence from Calloway as a
“Supplement to ComplairitECF No. 9). Thelocumentappears to be a writtenquiry

from Calloway regarding how to receive counsel in this case and how to file an affidavit

°> The Court will grant the accompanying Motion for Leave to Proceed in Forma
Pauperis (ECF No. 2).

% In his Opposition, Calloway contends that his substantive due process rights have
been violated(Calloway Decl. at 3, 7). Calloway furthalleges thaMoubarekfailed to
“properly train and supervise medical staff” and the condudVlofibarek constitutes
“gross negligence and intentional infliction of emotional distreds.” &t 4). Briefs in
opposition to a dispositive motion may not be used to amend a complaint or add new
claims.SeeZachair Ltd. v. Driggs965 F.Supp. 741, 748 n.4 (D.Md. 1993fating that a
plaintiff “is bound by the allegations contained in its complaint and cannot, through
the useof motionbriefs, amendhe complaint”)aff'd, 141 F.3d 1162 (4th Cir. 1998);
Mylan Laboratories, Inc. v. Akzo, N.\¥70 F.Supp. 1053, 1068 (D.Md. 1994if'd, 2
F.3d 56 (4th Cir. 1993). As such, the Court will not consider the new allegations raised in
Calloway’s Opposition.
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of indigency. To the extent the letter mag construed as Motion to Appoint Counsel, the
Motion is denied. A pro se prisoner does not have a general right to counsel in a § 1983

action.”Evans v. Kuplinski, 713 Rpp’x 167, 170 (4th Cir. 2017 federal district court

judge’s power to appoint counsel under 28 U.S.C.8 1915(e)(1) is discretiondrgna

indigent claimant must present “exceptional circumstanégsat 170;Miller v. Simmons

814 F.2d 962, 966 (4th Cir. 198 Bxceptional circumstances exist where a “pro se litigant

has a colorable claim but lacks the capacity to presereeWhisenant v. Yuam, 739

F.2d 160, 163 (4th Cir. 1984), abrogated on other grountiabigrd v. U.S. Dist. Ct., 490

U.S. 296, 298 (1989) (holding that 28 U.S.C. § 1915 does not authorize compulsory
appointment of counselalloway has articulated the legal and factual basis of his claims,
the issues before the Court are not complicated,andiscussed belguhe casewvill be
dismissed There are no exceptional circumstances that would warrant the appointment of
counsel under § 1915(e)(1).
B. Conversion

Moubarek styledis Motion asa motion to dismiss under Rule 12(b)(6) or, in the
alternative, for summary judgment under R&&. A motion styled in this manner

implicates the Court’s discretion under Rule 128BeKensington Volunteer Fire Dep't,

Inc. v. Montgomery @ty., 788 F.Supp.2d 431, 4387 (D.Md. 2011)aff'd, 684 F.3d 462

(4th Cir. 2012). This Rule provides that when “matters outside the pleadings are presented
to and not excluded by the court, the [Rule 12(b)(6)] motion must be treated as one for
summary judgment under Rule 56Fed.R.Civ.P. 12(d). The Court “has ‘complete

discretion to determine whether or not to accept the submission of any material beyond the
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pleadings that is offered in conjunction with a Rule 12(b)(6) motion and rely on it, thereby

converting the motion, or to reject it or simply not consider Wélls-Bey v. Kopp, No.

ELH-12-2319, 2013 WL1700927, at *5 (D.Md. Apr. 16, 2013) (quoting 5C Wright &

Miller, Federal Practice & Procedure § 1366, at 159 (3d ed. 2004, 2012 Supp.)).

The United States Court of Appeals for the Fourth Circuit has articulated two
requirements for proper conversion of a Rule 12(b)(6) motion to a Rule 56 motion: notice

and a reasonable opportunity for discov&seGreater Balt. Ctr. for Pregnancy Concerns,

Inc. v. Mayor of Balt., 721 F.3d 264, 281 (4th Cir. 2013). When the movant expressly

captions its motion “in the alternative” as one for summary judgment and submits matters
outside the pleadings for the court’s consideration, the parties are deemed to be on notice

that conversion under Rule 12(d) may oc8geMoret v. Harvey, 381 F.Supp.2d 458, 464

(D.Md. 2005). The Court “does not have an obligation to notify parties of the obvious.”

Laughlin v. Metro. Wash. Airports Auth., 149 F.3d 253, 261 (4th Cir. 1998).

Ordinarily, summary judgment is inappropriate when “the parties have not had an

opportunity for reasonable disvery.” E.l. du Pont de Nemours & Co. v. Kolon Indus.,

Inc., 637 F.3d 435, 448 (4th Cir. 2011). Yet, “the party opposing summary judgment
‘cannot complain that summary judgment was granted without discovery unless that party
had made an attempt to oppose the motion on the grounds that more time was needed for

discovery.” Harrods Ltd. v. Sixty Internet Domain Nam&®2 F.3d 214, 244 (4th Cir.

2002) (quoting_Evans v. Techs. Applications & Serv.,®0. F.3d 954, 961 (4th Cir.

1996)). To raissatisfactorilythe issue that more discovery is needed, themovant must

typically file an affidavit or declaration under Rule 56(d), explaining the “specified
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reasons” why “it cannot present facts essential to justify its oppositied’R.Civ.P.
56(d).A Rule 56(d) affidavit is inadequate if it simply demands “discovery for the sake of

discovery.”Hamilton v. Mayor of Balt., 807 F.Supp.2d 331, 342 (D.Md. 2011) (citation

omitted). A Rule 56(d) request for discovery is properly denied when “the additional
evidence sought for discovery would not have by itself created a genuine issue of material

fact sufficient to defeat summary judgment.” Ingle ex rel. Estate of Ingle v. Yelton, 439

F.3d 191, 195 (4th Cir. 2006) (quotiggrag v. Bd. of Trs., Craven Cmty. Cob5 F3d

943, 954 (4th Cir. 1995)).

1113

The Fourth Circuit has warned that it “place[s] great weight on the Rule 56[d]
affidavit’ and that ‘a reference to Rule 56[d] and the need for additional discovery in a
memorandum of law in opposition to a motion for summadgment is not an adequate
substitute for a Rule 56[d] affidavit.Harrods 302 F.3d at 244 (quotirfevans,80 F.3d at

961). Failing to file a Rule 56(d) affidavit “is itself sufficient grounds to reject a claim that
the opportunity for discovery was inadequatkl’ (quoting_EvansB0 F.3d at 961).
Nevertheless, the Fourth Circuit has indicated that theresare limited instances in
which summary judgment may be premature notwithstanding thenoeants’ failure to

file a Rule 56(d) affidavitSeeid. A court may excuse the failure to file a Rule 56(d)
affidavit when “factintensive issues, such as intent, are involved” and the nonmovant’s

objections to deciding summary judgment without discovery “sdreg| the functional

equivalent of an affidavit.1d. at 245 (quoting First Chint’l v. United Exch. Co., 836

F.2d 1375, 1380-81 (D.C.Cir. 1988)).
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Here, theCourt concludes that both requirements for conversion are satisfied.
Callowaywas on notice that the Court might resoMeubarek’s Motionginder Rule 56
becauseMoubarek styled hs Motion in the alternative for summary judgment and
presented extrpleading material for the Court’s considerati8eeMoret, 381 F.Supp.2d
at 464. In addition, the Clerk informé&zhllowayabout the Motion and the need to file an
opposition. SeeRule 12/56 Letter=CF Na 7). Calloway filedan Oppositionbut did not
include a request for more time to conddidcovery.Because the Court will consider
documents outside @@alloway’s Complaint in resolvinyloubarek’sMotion, the Court
will treat the Motion as one for summary judgment.

C. Standard of Review

In reviewing a motion for summary judgment, the Court views the facts in a light
most favorable to the nonmovant, drawing all justifiable inferences in that ptgs

Ricci v. DeStefano, 557 U.S. 557, 586 (2009); Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144-5%81970)).

Summary judgment is proper when the movant demonstrates, through “particular parts of
materials in the record, including depositions, documents, electronically stored
information, affidavits or declarations, stipulations . . . admissions, interrogatory answers,
or other materials,” that “there is no genuine dispute as to any material fact and the movant
Is entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(a), (c)(1)(A). Significantly, a
party must be able to present the materials it cites in “a form that would be admissible in

evidence,” Fed.R.Civ.P. 56(c)(2), and supportaffidavits and declarations “must be

10
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made on personal knowledge” and “set out facts that would be admissible in evidence,”
Fed.R.Civ.P. 56(c)(4).

Once a motion for summary judgment is properly made and supported, the burden
shifts to the nonmovant to identify evidence showing there is genuine dispute of material

fact. SeeMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574383%88986).

The nonmovant cannot create a genuine dispute of material fact “through mere speculation

or the building obne inference upon another.” Othentec Ltd. v. Phelan, 526 F.3d 135, 141

(4th Cir. 2008) (quoting Beale v. Hardy, 769 F.2d 213, 214 (4th Cir. 1985)).
A “material fact” is one that might affect the outcome of a party’s dasgerson

477 U.S. at 248see alsgKC Holding Co. v. Wash. Sports Ventures, 64 F.3d 459,

465 (4th Cir. 2001) (citingdooventewis v. Caldera, 249 F.3d 259, 265 (4th Cir. P00

Whether a fact is considered to be “material” is determined by the substantive law, and
“[o]nly disputes over facts that might affect the outcome of the suit under the governing
law will properly preclude the entry of summary judgmegtiderson 477 U.S. at 248;

accordHooven-Lewis 249 F.3d at 265. A “genuine” dispute concerning a “material” fact

arises when the evidence is sufficiem@allow a reasonable jury to return a verdict in the
nonmoving party’s favor. Anderson, 477 U.S. at 248. If the nonmovant has failed to make
a sufficient showing on an essential element of her case where she has the burden of proof,
“there can be ‘no genuine [dispute] as to any material fact,” since a complete failure of
proof concerning an essential element of the nonmoving party’s case necessarily renders

all other facts immaterial.” Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).

11
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D. Analysis

1. Exhaustion
Moubarekraises the affirmative defense that Calloway has failed to exhaust his
administrative remedie#f Calloway’s claims have not been properly presented through
the administrative remedy procedutbey must be dismissed pursuant to thesderer
Litigation Reform Act (“PLRA”), 42 U.S.C. 8997eThe PLRA provides in pertinent part
that:
No action shall be brought with respect to prison conditions
under section 1983 of this title, or any other Federal law, by a
prisoner confined in any jail, prison, or other correctional
facility until such administrative remedies as are available are
exhausted.
42 U.S.C. 81997e(a).
For purposes of the PLRA, “the term ‘prisoner’ means any person incarcerated or
detained in any facility who is accused of, convicted of, sentenced for, or adjudicated

delinquent for, violations of criminal law or the terms and conditions of parole, probation,

pretrial release, or diversionary program.” 42 U.S.C. 81997s€kalsoGibbs v. Bureau

of Prisons, 986 F.Supp. 941, 944 (D.Md. 1997) (dismissing a federal prisoner’s lawsuit

for failure to exhaust, where plaintiff did not appeal his administrative claim through all
four stages of the BOP’s grievance process). The phrase “prison conditions” encompasses
“all inmate suits about prison life, whether they involve general circumstances or particular

episodes, and whether they allege excessive force or some other’viRorigr v. Nussle

534 U.S. 516, 532 (200XeeChase v. Peay, 286 F.Supp.2d 523, 528 (D.Md. 263],

98 F.App’x 253 (4th Cir. 2004).

12
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Notably, administrative exhaustion under 8 1997e(a) is not a jurisdictional
requirement and does not impose a heightened pleading requirement on the .prisoner
Rather, the failure to exhaust administrative remediemnigffirmative defense to be

pleaded and proven by defendargeJones v. Bock, 549 U.S. 199, 215 (2007);

Anderson v. XYZ CorrHealth Services, Inc., 407 F.2d 674, 682 (4th Cir. 2005)

A claim that has not been exhausted may not be considered by thisSesiock,

549 U.S. at 220. In other words, exhaustion is mandaRwoys v. Blake, 136 S.Ct. 1850,

1857 (2016)Therefore, a court ordinarily may not excuse a failure to exhRost 136

S.Ct. at 1856 (citing Miller v. French, 530 U.S. 327, 337 (2000)).

Ordinarily, an inmate must follow the required procedural steps in order to exhaust

his administrative remedieMoore v. Bennette, 517 F.3d 717, 725, 728 Cir. 2008)

see alsd.angford v. Couch, 50 F.Supp.2d 544, 548 (E.D.V&9)9“The secondLRA

amendment made clear that exhaustion is now mandatory.”). Exhaustion requires
completion of “the administrative review process in accordance with the applicable

procedural rules, including deadlines.” Woodford v. Ngo, 548 U.S. 8 533&006).This

requirement is one of “proper exhaustion of administrative remedies, which ‘means using
all steps that the agency holds out, and doingrgperly(so that the agency addresses the

iIssues on the merits).Woodford,548 U.S. at 90 (quoting Pozo v. McCaughtry, 286 F.3d

1022, 1024 (7th Cir. 2002)).
The BOP establishethe ARPfor inmates to resolve concerns related to their
confinementSee28 C.F.R. § 542.16t seqlnmates must first attempt informasolution

with staff. 1d. § 542.13If an inmate is unable to resolve his complaint informally, he may

13
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file a formal written complaint using the appropritdem within twenty calendar days of

the date of the occurrence on which the complaint is b&be81542.14(a)lf an inmate is

not satisfied with the Wardénresponse to the formal complaint, he may appeal, using the
appropriate form, to the Regional Director within twenty calendar days of the Warden
response. 1d8 542.15(a)If the inmate is still dissatisfied, he may appeal the Regional
Director’s response to the Office of the General Counsel, located in the BOP Central Office
in Washington, D.C., using the appropriate foiithe inmate must file this final appeal
within thirty calendar days of the date the Regional Director signed the resphnare

inmate is not deemed to have exhausted his administrative remedies until he has pursued

his grievance through all leveSeeWoodford 548 U.S. at 9(see als@sibbs,986 F.Supp.

at943-44(dismissing a federal prisoner’s lawsuit for failureeidnaust, where plaintiff did
not appeal his administrative claim through all four stages of the BOP’s grievance process)
Exhaustingadministrative remedies after a complaint is filed will not save a case

from dismissal for failure to exhaust administrative remed@esNeal v. Goord, 267 F.3d

116, 121-22 (2d Cir. 2001), overruled on other grounds by Porter v. Nussle, 534 U.S. 516

(2002). InFreeman v. Francid96 F.3d 641, 645 (6th Cir. 199®)e U.S. Court of Appeals

for the Sixth Circuit stated: “The plain language of the statute [8 1997e(a)] makes
exhaustion a precondition to filing an action in federal Court.Theprisoner, therefore,

may not exhaust administrative remedies during the pendency of the feder&esatso

Kitchen v. Ickes, 116 F.Supp.3d 613, 626 (D.Md. 2015)(refusing to allow claim to
move forward premised on allegations contained in an ARP filed after plaintiff filed his

complaint in federal court), aff'd, 644 F. App’x 243 (4th Cir. 2016).

14
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Calloway does not dispute that he failed to exhaust his administrative remedies
before bringing this cas€aloway filed his initial informal grievancen June 22, 2020,
eight days before this case was dockdtatbes not appear that he ever initiated the formal
grievance processs he has provided no evidence that he submattedmal grievance
using the apmpriate formsWhile he indicates his intention to complete the administrative
process, there is no evidence thatditesoprior to filing the instant Complaintndeed,
given the timing of the filing of his ARPs and this Complaint, doing so would |hahe
been impossibleAccordingly, the Gmplaint must be dismissed without prejudice for
failure to exhaust administrative remedies.

2. Injunctive Relief/Deliberate Indifference

In his request for relief, Calloway suggests that without an injunction he will suffer
irreparable harmA preliminary injunction is an extraordinary and drastic remé&he

Munaf v. Geren553 U.S. 674, 6890 (2008) A party seeking a preliminary injunction

or temporary restraining order must establish the following elements: (1) a likelihood of
success on the merits; (2) a likelihood of suffering irreparable harm in the absence of
preliminary relief; (3) that the balance of equities tips in the party’s favor; arlathe

injunction is in the public interes&inter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20

(2008);The Real Truth About Obama, Inc.ked.Election Comrn, 575 F.3d 342, 346

47 (4th Cir. 2009)As to irreparable harm, the movant must show the harm to be “neither

remote nor speculative, but actual and immineDbiréx Israel, Ltd. v. Breakthrough Med

Group,952 F.2d 802, 812 (4th Cir. 1991) (citation omittdd)the prison context, courts

should grant preliminary injunctive relief involving the management of correctional

15
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institutions only under exceptional and compelling circumstai@eslaylor v. Freeman

34 F.3d 266, 269 (4th Cir. 1994)

The record evidems; viewedin the light most favorabl to Calloway,does not
establish a likelihood of success on a claim thaElghth Amendment rights were violated
due to denied or delayed medical treatment. The Eighth Amendment prohibits
“unnecessary and wanton infliction of pain” by virtue of its guarantee against cruel and

unusual punishmenGregg v. Georgia, 428 U.S. 153, 173 (198@kalsoHope v. Pelzer

536 U.S. 730, 737 (2002); Scinto v. Stansberry, 841 F.3d 219, 225 (4th Cir. RDLP);

v. Rubenstein, 825 F.3d 206, 218 (4th Cir. 2016). “Scrutiny under the Eighth Amendment
is not limited to those punishments authorized by statute and imposed by a criminal

judgment. De'Lontav. Angelone, 330 F.3d 630, 633 (4th Cir. 2008jirig Wilson v.

Seiter 501 U.S. 294, 297 (1991)accordAnderson v. Kingsley, 877 F.3d 539, 543 (4th

Cir. 2017)
To prevail on an Eighth Amendmediaim for denial of medical care, a plaintiff
must demonstrate that the actions of the defendants, or their failure to act, amounted to

deliberate indifference to a serious medical n&sgEstelle v. Gamble, 429 U.S. 97, 106

(1976); see also Anderso®77 F.3d at 543A prisoner plaintiff must allege and provide

some evidence he was suffering from a serious medical need and that defendants were
aware of his need for medical attention but failed to either provide it or ensure it was

available SeeFarmerv. Brennan 511 U.S. 825, 8347 (1994);see alsdHeyer v. U.S.

Bureau of Prisons, 849 F.3d 202, 200 (4th Cir. 2017)King, 825 F.3dat 218;lko v.

Shreve 535 F.3d 225, 241 (4th Cir. 2008)bjectively, the medical condition at issue must
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be seriousSeeHudson v. McMillian 503 U.S. 1, 9 (1992) (there is no expectation that

prisoners will be provided with unqualified access to health caEprdJackson v.

Lightsey, 775 F.3d 170, 178 (4th Cir. 2014).
After a serious medical need is established, a successful Eighth Amendment claim
requires proof that the defendardssubjectively reckless in treating or failing to treat the

serious medical conditiorseeFarmer 511 U.S. at 83A0; see als®ich v. Bruce 129

F.3d 336, 340 n.2 (4th Cir. 1997) (“True subjective recklessness requires knowledge both
of the general risk, and also that the conduct is inappropriate in light of that tis#€gd,

“[a] ctual knowledge or awareness on the part of the alleged inflictélecomes essential

to proof of deliberate indifferen¢because prison officials who lacked knowledge of a risk

cannot be said to have inflicted punishmérBrice v. Va. Beach Corr. Ctr., 58 F.3d 101,

105 (4th Cir. 1995) duoting Farmer 511 U.S. at 844)The subjective knowledge
requirement can be met through direct evidence of actual knowledge or through other
evidence that tends to establish the defendant knew about the pr8bietg 841 F.3d at
226.This includes evidence “that a prison official knew of a substantial risk from the very
fact that the risk was obvioudd. (quoting_Farmer, 511 U.S. at 842).

Mere negligence or malpractice does not rise to a constitutional Reelan v.

Smith 662 F.Supp. 352, 361 (D.Md. 1986) (citikgtelle 429 at 106)seealso Scinto

841 F.3d at 225'Deliberate indifference is ‘more than mere negligence,’ but ‘less than
acts or omissions [done] for the very purpose of causing harm or with knowledge that harm

will result.”” (quotingFarmer 511 U.S. at 835) (alteration in original)); Russell v. Sheffer

528 F.2d 318, 31819 (4th Cir. 1975)(citing Gittlemacker v. Prasse, 428 F.2d 1, 6 (3rd
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Cir. 1970))(“[M]istreatment or nortireatment must be capable of characterization as ‘cruel
and unusual punishment’ in order to present a colorable clgim[.]

Reasonableness of the actions taken must be judged in light of the risk the defendant
actually knew at the time&SeelLightsey 775 F.3d at 179 (physician’s act of prescribing
treatment raises a fair inference that he believed treatment was necessary and that failure
to provide it would pose an excessive ris)isagreements between an inmate and a

physician over the inmate's proper medical care do not stat&9838claim unless

exceptional circumstances are alle§ediright v. Collins, 766 F.2d 841, 849 (4th Cir.
1985). Additionally, the right to treatment is “limited to that which may be provided upon
a reasonable cost and time basis and the essential test is one of medical necessity and not

simply that which may be considered merely desirallaited States v. Clawson, 650

F.3d 530, 538 (4th Cir. 2011) (quoting Bowring v. Godwin, 551 F.2d 4481{th Cir.

1977)).

The undisputectvidence before the Court establishes that Calloway is receiving
regular care for his CKD, including routine laboratory work, diagnostic testing, and
management of other health conditions that negatively impact his C&lldway’s CKD
has remained stable and referral to a nephrologist or transfer to aleiggtlenedicatare
facility is not warranted at this timén all, there is no evidence that Moubarek has been
deliberately indifferent to Calloway’s serious medical ne&alloway’s claim for
injunctive relief fails because he is unlikely to be successful on the merits, both because he

has not established an Eighth Amendment claim and because he has not exhausted his
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available administrative remedies. Furtl@alloway has failed tdemonstrata likelihood
of irreparable harm. Accordingly, Calloway’s request for injunctive relief will be denied.
1. CONCLUSION

For the foregoing reasons, the Court will gritdubarek’sMotion to Dismiss or
in the Alternativefor Summary Judgment (ECF N®) and deny Calloway’s request for
injunctive relief. A separate Order follows.
Entered this 30th day of November, 2020.

/sl

George L. Russell, 11l
United States District Judge
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