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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
ABU SAMURA , *
*
Plaintiff, *
*
V. * Civil No. 1:20cv-020958AG

*
SAVASENIORCARE ADMINISTRATIVE *
SERVICES, LLC, et al., *
*
Defendans. *
*
*

* * * * * * * * * * * * *

MEMORANDUM OPINION

Currently pending is Defendants’ Motion to Dismies Stay the Case and Compel
Arbitration, and for an Award of Attorneys’ Fe@she Motion”). ECF8. | have reviewed the
motion, the oppositignand thereply. ECF8-1, 10-1 11 A telephonichearing was held on
November 20, 2020. For the reasons stated b&efendantsmotion tostay the casandcompel
arbitration will begranted However,Defendantsmotion for attorneys’ fees will be denieghd
insteadDefendants are ordered to show cause as talveimseeking of sanctiorsoes not warrant
Rule 11(b) sanctions for frivolity.

l. Factual and Procedural Background

In April 2017 Plaintiff applied for a nursing position with Defend@8C Catonsville
ECF 92 at 5. As part of the application process, he signed an Employment Dispubkifites
Program Agreemenfthe “EDR Agreement”’) Id. The EDRAgreementidentified adispute
resolution processthat constituted the exclusive means for resolving most workplace disputes
Plaintiff signed and initialedhe documentld. Afterhewashired,Plaintiff received the Facility’s

Employee Dispute Resolah Program Book (the “EDR Program Book”), tteeeiptof whichhe
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acknowledgedia signature Id. at 72 The EDR Program Boo&utlines afour-step process for
resolving allemploymentrelated disputes, with arbitration as the fistalp: “If the parties cannot
mutually resolve the dispute in the first three steps, the Company hag sggebmit the dispute

to an outside, impartial arbitrator and to accept #@sibn of the arbitrator dsal and binding.”

Id. at 11 Defendantsallege thabgetherthe EDR Agreement and EDR Program Book constitute
a binding agreement to arbitrate (the “Arbitration Agneat”).

To begin the arbitration processice the other EDR steps have been satistieel
companys EDR Administrator must “prodie [the employee] with the required arbitration
documents.” Id. at 18. Theemployeemust thenreturn the completed documentgith an
initiation fee to the company Id. The EDR Administrator has the “sole discretion,™some
circumstances,” to waive Step 3 (mediation) emddvance the employee’s disputieectly to
arbitration id. at 17 but otherwise employees are generally required to engageinof the four
EDRstepsjd. The EDR Program has “detailed,” “specific” rulesttgavern arbitration, but the
employee must request a copy of these rules from the EDR Aduatiarstrid. The EDR
Administratorand other relevant human resources representativesoamentified by ame in
the EDR Program Booklet, nor are their names available on the compaetysge. ECF 1062.

Plaintiff was terminated from his position on July 18, 201BCF 1 1 2&7. On
September 11, 2019, Plaintiff wrote a letter to Defendants seeking to begih(Stgeen Door) of
the EDR Program. ECF®. He received no respondespite repeated followp. Id. According
to a January 24, 2020 letter sent by Plaintiff’s attorRdgintiff called Defendants on November
22, 2019 and sought to begin Step 2 (Facilitation) of the EDR Progr#nagain received no
response.ECF 96. Defendantsiso ignoredhe January 24, 2020 letter from Plaintiff’s counsel.

Plaintiff then filed his lawsuiton July 17, 2020 The company responded by filing the instant
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motion to compel arbitration o@ctober 13, 2020. In an October 27, 2020 declaraBaintiff
stated thatup to that pointhe hadnotreceived the specific rules that govern Bi2ZR Program
arbitration process, arfthd noteceivedthe required documents from the EDR Administrator in
order to begin the arbitration process. ECF 10-2. On November 16, 2020, this Court sent a lett
to counsel setting a hearing for November 20, 2020, at which the @auoted ‘an update
regarding what steps defendants haaken to advance plaintiff's claims through the EDR
program.” ECF 12.At the hearingthe paries confirmed to the Court that Defendants juesd
sent he relevant arbitration documents to Plaintiff on November 18, 2020, so that he wis now
receipt of those documents.

Il. Standard of Review

“Motions to compel arbitration exist in the netherworétleen a motion to dismiss and a
motion for summary judgment,” and “[w]hether the motion should be temdea motion to
dismiss or a motion for summary judgment turns on whether the courconsder documents
outside the pleadings.PC Const. Co. \City of Salisbury 871 F.Supp. 2d 475, 4-7B (D. Md.
2012);see also Iraq Middle Mkt. Dev. Found. v. Harmqd@#8 F.3d 235, 2442 (4th Cir. 2017)
(adopting the district court's use of the summary judgment standachuse both parties premise
their aguments on documents outside the pleaditgs Court will considethosedocuments and
will apply the summary judgment standard.

Rule 56(a) of the Federal Rules of Civil Procedstates that the court “shall grant
summary judgment if the movant shows that there is no genuine dispotgsmaterial fact and
the movant is entitled to judgment as a matter of law.” Fe@i\NR P.56(a). Defendantdear the
burden of showing that there is no genuine dispute of material f8ets.Casey v. Geek Squad

823 F. Supp. 2d 334, 348 (D. Md. 2011).tHéy establi® that there is no evidence to support
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Plaintiff’s claim that the arbitrain clause isnvalid, the burden then shifts to Plaintiff to proffer
specific facts to show a genuine issue exisis. Plaintiff must provide enough admissible
evidence to “carry the burden of proof at triald. at 349 (quotingMitchell v. Data GenCorp,
12 F.3d 1310, 1315-16 (4th Cir. 1993)). The mere existence of a scintilla of evidence ih suppor
of Plaintiff's position is insufficient; rather, there must be evidence on whietttérider could
reasonably find for Plaintiff.See Anderson v. Liberty Lobby, Ind77 U.S. 242, 252 (1986).
Moreover, a genuine issue of material fact cannot rest on “mere spmtulat building one
inference upon another.Casey 823 F. Supp. 2d at 349. In applying the summary judgment
standard, a court must view the facts and inferences “in the light fenasiable to the party
opposing the motion.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Ga¥p5 U.S. 574, 587
88 (1986).
[l Analysis
A. Motion to Compel Arbitration

In Maryland,mutually bindingarbitration agreements are vatidd enforceableontracts
Nowak v. NAHB Research Ctr., Ind57 Md. App. 24, 34 (2004) (“Once the court finds that a
mutual exchange gfromises to arbitrate’ exists, ‘its inquiry ceasesthe agreeme to arbitrate

has been established a valid and enforceable contract.”) (citationstted). Here, the mutuality
of obligation is repeatednd explicitlyreferencedn both theEDR Agreement anEDR Program
Book ECF 92 at5 (“I understand and &g that this mutual agreement . . . means that thigyaci
and | are bound to use the EDR Program as the only means of resotyihgyreent related
disputes. . . .”)id. at 11(“If the parties cannot mutually resolve this disputethe Company has

agreed to submit the dispute to an outside, impartial arbitratbtcaaccept thdecision of the

arbitrator as final and binding.”. (“Likewise, the Companygrees to be bound by the EDR
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Program.”). Nowhere do Defendantsservethe right to modify or revoke the obligatioithere

is no dispute that Plaintiff agreed to these terms by signingEie Agreement before he was
hired andby signing the Acknowledgment of receipt of the EDR Program Bookhis dateof
hire.

Plaintiff challenges the validity of thrbitration Agreement on a number of unsuccessful
grounds.Primarily, he argues that tidegreement was illusory and lacked consideration because
1) Defendants did not sign the EDR Agreement, 2) the Agreemeniggitidrhs are noaictually
mutual, 3) the EDR process shrouded in secreagnd gives Defendants discretion to avoid
arbitrationentirely, and 4) the Agreement is unconsciondbl8eeECF 101 at 614.

First, thatDefendants did not sign the EDR Agreement does not mean they ciglbmait
themselves to itInt'l Paper Co. v. Schwabedissen Maschinen & Anlagen GMEIE F.3d 411,
416 (4th Cir. 2000}“[A] party can agree to submit to arbitration by means other pleasonally
signing a contract containing an arbitration clauseHre, Plaintiff’s candidacy for the job and
his eventual employment were explicitly contingent upon his signing of the Agreeménthatuc
Defendants’considering his candidacy and, ulately, hiring him constituted sufficient
consideration to bind Defendants to the Agredmen

Similarly, Plaintiff’'s mutuality concerns, namely that “the arbitration docus\enbvide

no mechanism for SSC Catonsville to initiate the arbitration procassfielied by the explicitly

1 Plaintiff also a&serts that Defendant SavaSeniorCare Administratimac8s,individually, lacks
standing to compel arbitration because it did not sign the EDR #grde ECF 101 at 45.
However, the Fourth Circuit has clearly stated thiate charges against a parent company and
its subsidiary are based on $@me facts and are inherently inseparable, a owaytrefer claims
against the parent to arbitratiementhough the parent is not formally a party to the arbitration
agreement.’Bartels by & through Bartels v. Saber Healthcare Grp., |L880 F.3d 668, 678 (4th
Cir. 2018)(internal citations omitted). Plaintiff's Complaint does natidguish between the two
defendant entities and thus tAgbitration Agreement applies to both.

5
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mutual language of the EDR Agreement outlined abd»€F 92 at 5, 11.That the arbitration
documents onhdetailedthe specific mechanicr claimsan employeanight bring against his
employer, and not vice versdpes not obviate the Agreement’s specific statertieat “the
Companyfis] bound to use the EDR Program as the only means of resolving employraesd rel
disputes’ ECF 92 at 11. What is morethe factthat certain provisions only apply telaintiff
and not to the Companyg not grounds for deeming the Agreement illusdijM]utuality ‘does
not require an exactly even exchange of identical rights abiigations between the two
contracting parties’ for an arbitration agreement to be valiBést Effort First Time, LLC v.
Southside Oil, LLC2018 WL 1583465, at *7 (D. Md. Mar. 30, 201&)uoting Walther v.
Sovereign Bank386 Md. 412, 433 (2005)).

Plaintiff’'s concerns regarding the EDR program’s ambiguity @efendantstliscretion in
adminstering the prograrmremoretroubling. To begin the arbitration proces$iuman resources
representative must “request the EDR Administrator to provide [tpéogee] with the required
arbitration documents,” which the employee must tletarn to the companglong with a fee
ECF 92 at 18 This EDR Administratoris not identified anywheredespiteits key role as
gatekeeper to arbitrationECF 10-2. Plaintiff also detail$iow his attempts$o progress through
the steps of the EDR Prograstarting all the way back in September of 2019, have been stymied
at every turn.The EDR Agreement specifies that employgeserallymustprogress through its
four-step process in ordbefore reaching Step Aipitration). SeeECF 92 atl11, 17(stating that
employees can only proceed directly to arbitration at “the sole discrefiothe EDR
Administrator”) Yet Plaintiff was unable to engageSteps 1(Open Door) oR2 (Facilitation)
becausecompanyadministratos and the HR Departmemtever responded to his numerous

outreach attemptsSeeECF 95; ECF 96.
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Despite the seriousness of the above considesatisrpotential evidence of an illusory
promisethathad allowedDefendants tdsit on” Plaintiff's claims and avoid them entirelfpoth
parties confirmedt the November 20 hearingat Plaintiff wasat lastin receipt of the relevant
EDR documentand that theurrentEDR Administrator had been identifiedPer théArbitration
Agreement,next steps in the arbitration process cenw proceed With these shortcomings
remedied—and assuming Defendants continue to actuathve the EDR proces$orward—the
Court concludes thathe Agreement isnot illusory or unconscionabldor its onesidedness
Plaintiff concedes that if the Arbitration Agreement is valid, as th&iConcludes it is, that its
scope encompasses his claims. ECH Hd 14. Plaintiff has not established a genuine question
of material fact as to the Arbitration Agreementaidity, and thereforéefendants’ Motion to
Compel Arbitration will be grantedThe case will be stayedhough administratively closed,
pending tharbiration to ensurdDefendantstontinued followthrough.

B. Motion for Attorneys’ Fees

Defendants move for attorneys’ fe@s connection with this Motion, alleging that
Plaintiff's challenge to the validity of the EDR Agreemeist frivolous and contrary to
longstanding Fourth Circuit law. ECF 11 at 6-7. Although it is true thage¢heral presumption
of validity of arbitration agreements is weltablshed, the specific facts of this case demonstrate

instead thatDefendantsbwn motion for attorneys’ fees toes the line of frivolity. As outlined at

2 Plaintiff also raises unconscionability concerns pertaining to thétfache was required to sign
the EDR Agreement ‘fi he wish[ed] to be considered for employment,” but he does ngfealle
that he did not have the opportunity to review tlgge®ement or that he did not understand what
he was signingnor did heapparentlyattempt to negotiate thiegreement in the first pte. That
Defendants conditioned consideration of his job application on signing the form, withoyignore
not adhesionSee, e.gO'Neil v. Hilton Head Hosp115 F.3d 272, 275 (4th Cir. 199ipholding

the enforceability of an arbitration agreemtt included language conditioning employment on
agreeing to arbitration).
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length above, Plaintiff spent more than a year attempting to engage Defend amt®inHeDR
process,only to be stonewalled at every steplaintiff’s attempt to circumvent the arbitration
proceswvia this litigationwas nothis first recourse, but rather the culmination of extensive efforts
to have his grievance heargefforts that had, up to this point, been futileCF 94, 95, 96.

Defendants sought attorneys’ féas a sanction for Plaintiff’s lack of justification foish
refusal to arbitraté ECF 91 at 11,while simultaneouslyfailing to provide Plaintiff with the
“required arbitration documents” or otherwise respondto Plaintiff s numerousattemptsto
engage in the EDR Program over the course of the pastiean the filing of the lawsuit did not
trigger Defendants to respond éygadgng in the EDR process with Plaintifindeed, itwas only
afterthe Court scheduled a hearmglicitly to learn“what steps defendants have takento advance
plaintiff's claims through the EDR progra@mECF 12,that Defendants provided Plaintiff with
copies of the documentatibie needed to invokmediation or arbitratiod To seek sanctions for
refusing to arbitrate-after Plaintiff attempted for more than a year to engaglearE DR process
to no avail—while simultaneously failing to provide Plaintiff with the necessary EDR pagér
until after filing the motion for sanctionsnd receiving a request from the presiding judgpears
on its face to be the very definition of frivolous.

For these reasons, Defendants’ motion for attorneys’ fees will be denMbike Plaintiff
made a opposingrequest for attorneys’ fees in hispmsition, he did not file a motion to that

effect As such, the Court actsia sponten considering whether sanctions should be imposed

3 This situationis especiallyegregious becaus# least one other court has warned Defendants that
“[t] he failure to respond to Plaintiff’s letter anddiellinvocation of the EDRP reflects poorly on
SSC Glen Burnie and Sava Consulting, LLC. That type of behavior is highly discolmatj@d
Court” Boettcher v. SSC Glen Burnie Operating ,Cd.C, No. CV WMN-153714, 2016 WL
4395880, at *4 (D. Md. Aug. 18, 2016 his foot draggingo the point of inspiring litigations,
evidently, not new behavior by the Defendants.

8
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against Defendants for their condu&efendantsvill be orderedto show cause, undEederal
Rule of Civil Proceduré&1(c)3), as to whytheirpursuit of sanctions for Plaintiff’s alleged “refusal
to arbitrate” is not, itselffrivolous andworthy of sanctions
V. Conclusion

For the reasons sebrth above,DefendantsMotion to Dismissor Stay the Case and
Compel Arbitration, and for an Award of Attorneys’ Fee§F 8, is GRANTEDas to the Motion
to Stay. he case will be stayetiut administratively closeghending resolution of the arbitration
The Motion is DENIED as to request fattorneys’ €es butthe Courtwill orderDefendants to
show cause as to whigeir pursuit of sanctiondid not violate Rule 11(b). AimplementingOrder

follows.

Dated: November 25, 2020 Is/
Stephanie A. Gallagher
United States District Judge
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