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Vg Agrogensnt o o St gt 18 malyend 10 N wedd 1 i Sy el
ECONTENT PRODUCTION AND DISTRIBUTION AGREEMENT

THIS ECONTENT PRODUCTION AND DISTRIBUTION AGREEMENT {thig “fureernent’y is between
netlibrary, a division of OCLC Onling Computer Library Center, Ine.. an Ohig rsonprodid corporation,
whose primary business address is 4888 Peart East Circie, Suite 103, Boulder, CO 80301 U.S A
{"eetlibrary™). and Recorded Books LLC, a Delaware limited hability company whoss primary busnoss
address s 270 Skigjack Road, Prince Froderick, MO 20078 ("Recorded Books™).

Recorded Books bas propretary rights to various types of content [defined balow as "Publishes
Products”) which may ncluda. but are not Bmded o sudiohooks. nellibrary has proprietary rights to a
system {defined below as “the NL System’} for the distribution of eContent, includiog audicboks. The
partios dasire o use the NL System fo market, sel, and dintribate to Hacipiert{s} Subscriptions 1o
Bundled Coltlections of NL Etectronic Versions of the Publisher Products on the terms set out below
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1. Purpose o

{a}

e b
o

Vs Agrowsmst 15 4 (ol el s woalied o chavge ol 8 Sl srecatedt

This Agreement authorizes Recorded Books snd netLibrary to marked, sell, and distribyte
Burviled Collections of Ni Electronic Versions of Publisher Froducts,

Exhilit A authorzes netlbrary to perform the actions necassary 10 create electronic versions of
the Publisher Products v e form dulributed by netlibrary (defined above ag "NL Electronio

2y

Fersinre”)

Exhibit B dusoribes the steps nelbibrary will fake to use the NL Systen to host and provide
access to Bundied Collecuons of NU Electronic Versions of Publisher Products.
Exhibit C desorbes the business terms upon which Recorded Books and netlibrary have aoreed

o markel, sell, ard detnbute Bunidied Collections of NL Elecironis Versions of Pubdisher
Produnts

2. Qefinitions

b Delantions. As used in this Agresment

i)

{1 CAnnup Revenues” means the combined gross sales of Subscriptions by both Reoorded
Books and netlitvary during a 12 month penod following the Effective Date of the P T
of, i the case of Renewnls, & 12 moeath periad following the applicable an riversgry of the
Effactive Dute of the Agresment,

(iy o “Audio Bogk Fip” means a digital electronic version of the Publisher Product that meets
nethibrary's fee format specifications for Audio Book Files. Acceptable Audio Book File it
formats include BPL WA WAV, CD, o DVD

(i) "Bundled Colection{s]” means a cambined collection of nl. Electronic Versions of Publicher
Products that netlibrary and Recorded Books have agreed in writing to group together for
ate 88 a Subscrphon

tvy "Customer Support’ means e suppon provides Iy fllibrary to Reciplants o mesponse 1o
Ve ¥ and Tier & Custore Support Gueees aratfor technizal pooblems. Tier 4 Support
euenas are roubne and basic inguines, and include FAGS, order incuirias, bitting Inquivias,
boymerlinquines, credil inguines. and related inquires of o siovlar scope. Tier 2 Supgort
Quenes ara serice elfecting inquines, and inciude aerruptions in servics, system failure,
arsd related nuties of a sienilar magnitude

vy CEHectve Dite” means Soptember 10, 2004

vy the "hL, System” means the certain onfine website, computer equipment, software programs,

datanase systems, the applicable Madia reater, ard related techaical processes, Reow-how,
ard decamentation thal neflibrary uses to offer Products aned Seevices.

i

Ko, oo
WEIBIon

BT maans the process By witsch a Publisher Product s fransforrnsd into o NL

means spechio content controlled by Recorded Books that are jointly
Books ard netlibrary for distribution under this Agreement. Publisher
Preducts may oclude bul sre not imited o audiohooks or ether types of electronic content
s rlually agroed upon by he paties.

pcipnrd” MBnns & m
assocatod wib these
Subsmonption 19 som

AT eg remre

sohool, or wnieorty Wrary, miitary base: or any Hibeary

re W eetlibrary o Recordedd Books wants 1o seft o

srudabos, Wwry §ooust oblain wrtles consest to the aate frors
e Gl prarty

) TRevenuas means S combrned gross sales of Subswiptons by both Recorded Boaks and
netl ferary

ot S
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iy Agrossernnt i ot and i satiecd B e el B g 10ty eaeeatad

ixa} Hasted Sencces” means the nonexclusive serdoes perfonmed by netlibrary in scocrdance
with the lerms of this Exhibit, and os described further in Exbibdt 8 and Schedule B-1,

(i) A Gubsoriplion” means an annual loense for access 1o a Bundied Coflection on the basis
desoribed in Exbibit € Section 2.{x)

{xiv} “Subscoption Pricy” means te price that nellibrary and Recorded Books matually agree to
chorge a Recigsent for each sale of & Subsoription

{xv) “Techoical Specificabon” means the document attached hersto as Schedule B-1 1o Exhibit B
angd ncorparsted by reference

{(xvi} a "Thurd-Party File” maans a digital slectronic version of the Publisher Product in a Sl farmat
craated by Recorded Books or g hird party that is nol consistent with the appcalis
netlibrary Hle format specification,

)y During the inititist phase of this project, Recarded Books has informed netlibrary that Recorded
Books will bo delivaring Publisher Products to nett ity ary oft Audio C{s). As tha parties work
togeiher to defing file format specfications fur recalving Audio Books on Autio CDis), MP3 filas,
WAV fles, WA files. neabibrary will prepare and prowvide glectonio coples of the file form
specifications 1o Recorded Bouks, netlibeary vall slao post the Ble fopmat sppcibioations and
ather informabon on Production; meluding a metadate subenission form: at
hetp:ferwwe natlibrary comdextranetiRecorded Booksispoch Liong.

8 Grantof Righls Recorded Books grants neflilirary the workdwide, nonexclusive fAght andg
Boonse by

{iy market, distribute, and sall 1o Redipients Subscrptions 1o Bundled Collectionfs! of NL
Electronic Versions that may be atcessed by transmission of communication uging the
imarnst,

Ui} produce, convent, or integrate all or pents of he KL Blectionic Version from the corrgsponding
Putdigher Praduct, 1o the extent required 1 exercise nedlibrary's rights under this Agreement:

(i} load, store, use, copy, and reproduce the N Electronic Versions for distribution snd tapday
o Recipents in a mutually agreed upes format e g. avdobonk, elo. ) compatiblo with the KL
Systerm, moluding any resdlin reater softwars Bt el ibrary sdopts,; st

{re} grant rights o Reciplenst(s) o downdoad the ML Blectranic Yersions for LOImpOTErY UsE.

o) Reservation of Righte, Mothing in Section 3a} wil fimit or impar Recorded Books' rigit 1o
markel and selt Subsoriplions W Buedled Collections to Recipiens in sccordance with the tarms
o this Agreament

(e} Dhgial Righls Maragement and Security

3 W eetlbrary will host ML Elecbonis Versions of Publisner Products oo the KL System, then,

as provded @ this Sectinn MBI, dufng the term of this Agroamend, raath begry will e
commarcially reasonable afforts:

{1} 0 mantain & secure hosting sawionment Tor the KL Blecteoric Vers s

12} o protect the NUL Electranic Versions from copyright nfringement or other unauthorized
use Booording b tellabvary's reguiar digital rghls maragement prachicog

£31 o ensurs that any Recpant that purchases ML Blectrone Versions o services or both
will coeply with the applcatie verson of netlibrary's foom Electronic Content Agresment

ot T et N T
e other Digital Rights Management Activiies speciied ' Section 4.{) of
Suhedute B-1 o Exbibid B

tnd A brany of ey Heoipent that wanis 1o purcnase NL Blecironic Ve & of the Moblishay
Products or nellibrary's services or ot must som an Electroeic Comtant Aggraermsnt
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)

TiNg Agrecnent is & ot and is subjoct 1o chaoygo untd I is Susy executed,

(substantially irs the form attached hereto as Exhibit D, and also available at
http e netidbrary comvextranebipublisherlibraryaareament. asp

4. Term and Termination,

{a} Term and Termmination for Corwenignce.

i

()

This Agreement will have an initial term of three years.

(1} ¥ Annual Revenues in year 3 are greatar than $5,000,000 dollars, then this Agreement
will renew for an additional term of three years.

{2) 1 Annual Revenues in year 3 and beyond are greater than $3,000.000 dollars; then, upon
oxpiration of the term, and unloss one party gives the oltver party 180 days prior written-
notice of its desire to terminate this Agreement; this Agreement will automatically renew
for addilional one-year terms.

{a) I netlibrary notifies Recorded Books of its desire (o terminate this Agresment, then
the Agreement will terminate after a one-year phase-out perivd. During this one-year
period, all Section{s) of the Agreement, except Section{s) 1.{a) of Exhibit C and 4.(b)
of Exhibit C, will apply

(b) Hf Recorded Books notifies netlibrary of s desica to terminate this Agreement, thon
the Agreament will terminate afier a three-yoar phase-out period. During this three.
year poriod, all Section(s) of the Agreement, except Section(s) 1.{a) of Exhibit C and
4.(b) of Exhibit C, will apply,

if Annual Revenues in year 1 are less than $750,000, Annual Revenups in year 2 are less
than §2,000.000, or Annual Revenues in Year 3 are less than §3,000,000: then either party
may give written notice 1o the other party of its desire 10 modify the Agreement at least 80
days bofore the end of the Contract year in question. The parties will use good faith afterts 1o
discuss and mutually agres upon necessary program changes in order 1o meet revenue
oxpactations. If the parties are not able to mutually agree upon nNecessary program changes
duning the 90 day penod, then, the Agreement will expire, subject to Section 1.{e} of Exhibit
B. For purposes of clarifying this Section 4 {a)(il} and notwithstanding Saction 2(a)() of the
Agreament, “"Annual Revenues in year 1" means the combined gross sales of Subscriplions
by both Recorded Books and netlibrary from January 1, 2005 until Beptember §, 2005,
Annual Revenues in year 2 and beyond will be caleulated as speciliod in Sechion 2 (a)i} of
the Agreement,

{d} Termination for Cause. Either party (the non-breaching party) iy lerminate this Agreement at
any tima aftor providing the other party with 60 days' prior written notice of the occurrence of any
of the following events, unless the other party cures or remedies the event within the Gl-day
period following receipt of the wrritten notice {provided that a party must cure a breach for non-
payment of amounts due under this Agreemant within 30 days following receipt of the written
notice);

(i)

{i)

A party becomes or is declared insolverd or otherwise unable to pay its debis as they becoma
due, or upon the filing of any procesding (whether voluntary or involuntary} for bankruptey,
insolvency, or ralief from craditors; or

A party viclates any material provision of this Agreement or otherwise has committed
breaches of this Agreement that, in the aggregate, are material. For purposes of this section
4{b}{u). Secticns 3.5, 7, 9, and 10 of the Agreement; and Exhibits A and B, in their entiroly;
will be considered *material *

(c) Survival Sections 3, 5.6.,7,8., 9, 10, 11.{¢c), and 14 (i} and other provisions to the exteat

expressly provided for therein, wil survive termination of this Agreement
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T Ageairond i3 & 980 Sd Ie st o chatmge 0 o i Rty peniatnd

(o} ot dbrory mopresonts and warrants thet

i

G o owens or bas & Soansg 1 all saltware and cther mdellectual proparty rights necessary o
provide the services under this Agreament

(ny i well comply welh od appiicedbls tederst, state and lncal laws and tepalations,

fd it has the nght and awthonty 10 et this Agreemant, aed

(e} ot will use its reasonable commercial efforts 1o market, sell. and distribute Subscriptions to

Bundled Collections under this Agreement

iy Hecorded Books represents and wartans thit

{it #towns or has & license 1o gl copyrights, trademarks, gag other inteliectual prope riy rights
associxted with the Publisher Products necessary for netlibrary to publish, distribute,
reproduce, or otherwise sommercially sxololt the NU Bloctronic Vorsions as cordemplated in
this Agroement,

4y ey bmdations oo the rights of nitlibrery @ the N Blectronic Version will ba atcurslely
spacdied n conneclion with the submissise of the Pyblisher Products urder Seciion 2mof
Exhibot §

iy B el comply welh Al apphicabde federal state and ¥

() 1t Mg the night and sulbarity 1o enter intg this Ay
g Agreemard, and

¥} 1 wilh use 18 reasonable commsrcial offorts to market and sell Subscriptions 1o Bundled
Collections under this Agreement

s el regutations,
el G grant aethibvary thi righls upder

o) netlibrary will b solely responsible for providing the Sales and Circulgtion Repods specified in
Seation{s) 2.1 and (1] of Exhipit C Reconded Books will be solely responsible for proiding
the Bales Report spocified v Secton 2 i of Bxbnit £

all royadty, copyright, coramissions, or olher
oy g, thie, or intetest o of 1o e
tarys use of the same under s Agreamant gnd
st Products delpred to reflibray

1) Recorded Books will be solaly responsitle for ()
Lompersation payments gues W the suthors
Fubilinher Produacts in conpesion wih nal s
1§y any inapouracies or arrors in the Publish

6. Warranty Disclaimer,

{a) RECORDED BOOKS AND NETUBRARY ACKNOWLEDGE AND AGREE THAT THE NL
ELECTRONIC VERSIONS ARE PROVIDED TO THE RECIPIENT “AS 18" WITHOUT
CONDITION OR WARRANTY OF ANY KIND.

(b} NETLIBRARY AND RECORDED BOOKS EXPRESSLY DISCLAIM ALL IMPLIED
CONDITIONS AND WARRANTIES, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED
CORDITIONS AND WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE. NETLIBRARY AND RECORDED BOOKS DO NOT WARRANT,
GUARANTEE OR MAKE ANY REPRESENTATIONS REGARDING THE USE, OR THE
RESULTS OF THE USE OF THE NL ELECTRONIC VERSIONS. NO ORAL OR WRITTEN
INFORMATION OR ADVICE GIVEN BY NETLIBRARY OR RECORDED BOOKS OR THE
EMPLOYEES OF EITHER ORGANIZATION WILL CREATE A CONDITION OR WARRANTY
OR IN ANY WAY INCREASE THE SCOPE OF THIS CONDITION OR WARRANTY, AND
NEITHER PARTY MAY RELY ON ANY INFORMATION OR ADVICE OF THIS TYPE.

7. Indempification.

iar netlibrary vl indermnedty, Gefend, and hold harmless Reg

crged Books i ey and all losses,

‘ e attormeys ey, atisay
s thiy Agreement, (4] any

S rgrts of Uaed parties, and (80 any

WAL ARGy, B L Ty
Production process
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Viuig Agreeesiot ix 4 depf il bs sakgent 1o shange Wbt iy Rty axvcating

i) Recorcdes Books will indemnily, defend, and bold harmisss netiibracy from any and il losses,
darmages, Babiblies. costs, charges, and expensey, woluding reasonable sliormeys’ lues, ansing
aut of (1) any breach of ary of Recorded Books' reprasentations and warcanties in 1his
Agreemant, (i) any claim againgt netlibrary that 1he NL Electronic Versions infringe rights of
third parties in the Publisher Products, and () any and all chams ansing from any sacouracy,

aror, of ormissian of a Publisher Preduct repreduced in a KL Electronic Version except for any

errors i the NL Electronic Versun infroduced by netl brary duting the Production process.

(G} in addition, without limiting the scope of the preceding provisions of this Section,  for any
reason Recorded Books refracts any Publisher Procuct previously authorized for Distribution by
netlibrary, Recorded Books will reomburse netLibrary, o netlibrary may claim 3 credit for, a
redunds owing o Hecpients with respect o KU Slecirors Versiong of that Publisher Produnt,
unpald Production Charges d any, and reasonable costs dicectly incurred by netl Trary n
refeacting the NL Electriric Version from 25 datebases such cosls nof to sroees $50.00 per
[

8. Limitatlon on Damages,

Meither party will Clairn specaal, incidental, indirect, or consequential damages, nctuging lost profits,
{whether ansing under fort, contract of any other legal heory, and regardless of whather a party foresaw
such damages) for breach of this Agreerment. Excep! for a breach of a party's represertations and
warranties, remedies will be timited o claims for amounts due, Tor iniuctive reliof as provided under this
Section 8, o for inderanfication as provided for under Section 7. Notwithstarading any other provision of
Iris Agreement, a non-breadhing party miay Seek njunclive relind in any court of competent jusisdiction 1o
auyoin of restrann the braaching party from continuing 1© 4o any 801 00 comenit arvy wiolation or wastenad
breach of a material provigion of this Agreement, ard the prevadiog party, § any, on a claim for injunctive
refiet will be sotitied 1o recover 18 reasonatide attornays’ feas nourred in connection with that procseding
For purposes of this Section 8, Sections 3, 5, 7, 9, and 10 of the Agreoment will be considered “matarial *
Irgusctees rebef will be without prejudics to any other legal or equitable remedies which may be avaiatde
o the non-brgaching party.

9. inteliectual Property Rights,

{a) Hoth parties agree that each his and will rotdin ownership nghls © 4 pwn Confidential
dormation and gny antelflectual o wxfustnal properly dghls covered o embioded by such
Conficential tormation.  The parbes further sgree that, sxcept for the graphaal design,
specifications, and stundardd and cooterd templetes sssooated with the Co-Branded Waebsite
Saoussed i Secton 3 (b of Schodule B-1. retlibrary is not providing e Services dosonibed in
ExribAl B on a work-tordwre e and that, excep! tor the graphical design, specifications, and
standards and content temypdales sssocnted wih hoe CoBranded Wobsite Csoussed in Section
3.y of Scheduls B4%, Recorded Books will clam no eghts in any works prepared by neltitrary
sty Exhibi B,

i3 refl gy will own Gl oghds o and 1o the graphical design, specilications, and stendards and
cartent emplaes azsovisted win the Co-Branded Webshe disoussed in Secton (b of
Srhedule Bt

() Netlibary grants 1 Hecorded Books @ nonaxclusive g sontransferabie perpatual bopnss
1o use the graphical design, speciboations, and standards and conterd terrplaies associatad
with the Codleanded Website @y s o Section 30 of Schidule B9 for Reoorded
Books subseguest buginess use

)

Az badwensn Recorded Books and nel 7. Recordod Boeks
; arud the conlent snd rght o the ML Eleotong Wersnd sy of e Pubibadp
Froduits. netlobracy soll caen el elhar ights = e MU Bleckoric Yarsonis) ard the leshinalogy
Atggrate, bost, and senve the N Blectronic Vorsiords) netldrary will inciute in
3 and wal st @ilet or s any copamaht or fradernark notoss

s e Polgisher 52

5wt o gl fghvls o and 1o P

10, Contidential information,
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