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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

In re: KBR, Inc., Burn Pit Litigatin Master Case No. 8:09-md-2083-RWT

This Document Relates to:
All Member Cases
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MEMORANDUM OPINION

In the wake of the terrmt attacks of September 11, 20@ie United States was drawn
into not one, but two wars. Those wars spalaalecade of involvement by the United States
military that exacted a very heavy toll. Indra4,484 servicemen were killed and an additional

32,251 wounded. MNTED STATES DEFPT OF DEF., https://www.defense.gov/casualty.pdf

(updated July 12, 2017). In Afghanistan, 2,216 Ung&ates soldiers were killed, and another
20,048 wounded.Id. Both war zones were extremealangerous, and the use of improvised
explosive devices made them especially so for military and non-military personnel alike.

In order to fight these war#he military established a number of bases, referred to in
military jargon as “Forward Operating Bases,” (“FOBs”) where soldiers were stationed. Because
of the size and scope of the military operatianbecame necessary togage the services of
contractors to assist in the fulfillment of thiglitary mission in these two theaters of war.

As explained below, one of the first decisions made by the military was that, due to the
extremely dangerous conditionstirese two war zones, the managat of waste would have to
be accomplished through the use of open burn pits, some operated by the military, and others
operated by contractors. The decision to usa Ipits was not made by the contractors, but

rather by the military. The military recognized thlére were certain health risks associated
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with the use of burn pits, but balanced those risks against the greater risk of harm to military and
other personnel should other methodsvatte management be utilized.

As noted above, the toll on military and atlpersonnel from fighting these two wars was
considerable. Some never came home from the war, and others came home maimed or wounded.
Others returned suffering from illnesses that th#yibuted to their exposure to smoke coming
from open burn pits and/or their drinking of gkelly impure water. This has resulted in a
myriad of state law tort and contractachs against Defendants KBR, Inc., Kellogg,
Brown & Root Services, Inc., Kellogg, &vn & Root, LLC, and Halliburton Company
(collectively, “Defendants,” “BR,” or “KBR Defendants”). Sity-three separate complaints
have been filed, and at least forty-four of #hextions purport to be nationwide class actions.
The claims asserted in these complaints do noterétaa specific, discrete event, but rather to
the conduct of the Defendants alldge have taken place in bathmeaters of war over extended
periods of time as long as a decade. The central common fact in all of the complaints is the use
of open burn pits.

Faced with this avalanche of litigatian the federal courts asserting the common
guestion of harm caused by the use of opem hpits, the Judicial Panel on Multi-District
Litigation, acting pursuant to 28 U.S.C. § 1407, deddhat all such cases be transferred to the
United States District Court for éhDistrict of Maryland for corwdidated pretrial proceedings.

ECF No. 1} Indeed, because of the centrality of doenmon issue of the use of open burn pits,
the consolidated litigation was renamed “In Re: KBR, Inc., Burn Pit Litigatitsh.”

Following the transfer of the cases to thisurt, a series of Case Management Orders
was entered [ECF Nos. 104, 273, 292, 340, 3818, 410], and a Consolidated Amended

Complaint was filed [ECF No. 377]In it, the Plaintiffs alleged that the Defendants wrongfully

L All ECF citations refer to the MDL case number, 8:09-md-02083-RWT.
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(1) used open-air burn pits to dispose of wag#} failed to locate them in a manner that reduced
the harmful effects on human health, (3) failedbimg incinerators online, (4) failed to provide
recycling services, and (5) burned plastics atietr items which are known to cause canddr.

11 33-34, 37-39 and 51.

On January 29, 2010, the Defendants filedirtHirst motion to dismiss all of the
complaints on the basis that the actions wereusticjable under the paltial question doctrine,
precluded by derivative soregn immunity, and preempteldy the “combatant activities”
exception in the Federal Tort ClaimstAGTCA”), 28 U.S.C. § 2680()).

|.  Earlier Decisions of This Court

Following a hearing, this Court denied fBedants’ first Motion to Dismiss on
September 8, 2010 re KBR, Inc., Burn Pit Litig.736 F. Supp. 2d 954 (D. Md. 2010B(frn
Pit I”). The Court concluded thenathwhile it would be withoujurisdiction to decide a claim
arising out of an alleged breach of a LOGCAP contract if suchreview would involve
second-guessing a military decision, there was ir@afft information at that early stage of the
litigation to determine whether Defendants @ped burn pits and treated water in ways
prohibited or unauthorized by the militaryd. at 960. This Court was aful to note that if
actions had been taken by Defendants in vimtatf LOGCAP lll, but such actions had been
specifically condoned or directed by military commdars, any resulting claims would be barred
by the political gestion doctrine.ld. On the limited record then before the Court, it concluded
that it did not necessarily lack manageable ddaas to adjudicate the case, and, assuming that
the Defendants’ actions involveddisions separate from and contrary to military decisions, the
case would not require formulating any militgpplicies clearly committed to the executive

branch. Id. at 961-62. This Court also hedldat, at that early stag@d subject to limitations, it



could adjudicate the claims without disredpegr or embarrassing the executive branch.
Id. at 962. With regard to the Defendants’ pregaorpargument, the Coucbncluded that it was
“premature,” because Defendants had “not pecedusufficient factual support” at that early
stage to justify its applicationld. at 976. While this Court dezd the motion to dismiss, it
declined to unleash the “full fury of unlimitediscovery,” and insteadequired the parties to
confer and create a plan for “carefully limited discovenryl’at 979.

Before authorizing any limited discoverthis Court on December 10, 2010 stayed all
proceedings in order to give it apportunity to consider the efft of decisions expected to be
issued by the Fourth Circuit in three then pending caSesStay Order, ECF No. 112. After
decision of the pending appellatases, this Court entered arder establishing a briefing
schedule for the filing by the Defendamtisany renewed motion to dismis§eeECF No. 209.
Following a hearing, this Court granted Defendafenewed Motion to Dismiss for Lack of
Subject Matter Jurisdiction [ECF No. 217] onbReary 27, 2013, and dismissed all cases in the
multi-district litigation. In re KBR, Inc., Burn Pit Litig.925 F. Supp. 2d 752 (D. Md. 2013)
(“Burn Pit II"). In its Memorandum Opinion, this Cduconcluded that there was “more than
sufficient information” in the record such tHatl discovery or an evientiary hearing was not
necessaryld. at 759. The Court concluded that the agtee discovery sought by the Plaintiffs
would “result in precisely the kind of unnecessantyusion and entanglement with the military
that the political question dto;me was designed to avoidld. at 760.

a. Political Question Doctrine
In deciding that the cases were nonjusti@alhder the political qeéon doctrine, this

Court noted that the Fourth Circuit ihaylor v. Kellogg Brown & Root Services, Inc.

2 The three cases weAd Shimari v. CACI Premier Tech., IndNo. 09-1335Taylor v. Kellogg Brown & Root
Servs., InG.No. 10-1543; ané\l-Quraishi v. NakhlaNo. 10-1891.
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658 F3d. 402 (4th Cir. 2011), had adopted a two-asstt for use in the government contractor
context. Burn Pit I, 925 F. Supp. 2d at 761. The two-paduiry considered “(1) the extent to
which a contractor was under the military’s gohtand (2) whether national defense interests
were closely intertwined with the militarytecisions governing thentractor's conduct.1d.

This Court considered the “military contrdictor and concluded that KBR’s evidence
“establishe[d] direct and fundamental militamyanagement and control of KBR employees in
both theatres of war.”ld. Specifically, the Court concluded that the military made the most
important decision—the decision e open burn pits—and thatyaanalysis of the Plaintiffs’
burn pit claims would require the Court to gtien sensitive military judgments made after
considering the exigencies associated with a war ztthet 762. The Court concluded that the
same held true for KBR’s provision of & services in Iraq and Afghanistaid. Unlike in
Taylor, in which the Fourth Circuit held that thenguage of the contract did not demonstrate
military control over contractor employees, tisurt found that the QGCAP Il contract and
its appended task orders “demonstrate[d] pervasive and plenary military corittokt 764.
While nothing in the Statements of Work in tligse gave the military direct control over the
Defendants’ employees, the “essential decision (in sharp contieayltw) to use open burn pits
as a method of battlefield waste disposal was made by the military aldde.”The Court
emphasized that the issue did “not involve ardigcevent on a specifidate, but rather the
resolution of damage claims resulting from essential military decisions. . .in fields of battle in
two countries over an extended period of timagid held that the “military control” factor
weighed heavily in favor of dismissahder the political question doctrinéd.

This Court likewise held that the “nationdéfense interest” factor weighed in favor of

dismissal. Id. The Court found that the “actions conipkd of [were] not ones taken by the



Defendants alone, and KBR'’s fdases (e.g., contributory nlegence and causation) would
necessarily require review of the reasonablenessildfry decisions, a role that is simply not
appropriate for, or within theompetence of, the judiciary . at 765-66.

b. Preemption Under the “Combatant Activities” Exception in the Federal Tort
Claims Act

This Court also concluded that dismissabwappropriate due to federal preemption under
the “combatant activities” exception the Federal Tort Claims Actld. at 767 This Court
relied on the D.C. Circuit’s decision 8aleh v. Titan Corp580 F.3d 1 (D.C. Cir. 2009), and the
amicus briefs filed by the Solicitor General i8aleh v. Titan Corp. No. 09-1313
(U.S. May 27, 2011), and iAl Shimari v. CACI Int’l, Inc. Nos. 09-1335, 10-1891, 10-1921
(4th Cir. Jan. 13, 2012), to reach the condnsihat, for purposes of preemption, the “focus
should not be on the activity of the contractor, but rather that of the military and whether the
claims asserted arise out of combatant actividfeke military” Burn Pit I, 925 F. Supp. 2d at
768-70 (emphasis in original). At all times pertinenPlaintiffs’ claims, tis Court held that the
military was “clearly engaged in combat activities” in Iraq and Afghanididrat 770.

As a final observation, this Court noted théihough it may have been “tempt[ing]. . .to
allow these cases to go forwlaand not now decide the esBahquestions addressed above,”
allowing the cases to proceed when the Court lackssty to do so “would not be fair to either
side nor would it be in the national interestd. at 772. While the Court was sympathetic to the
claims of the Plaintiffs, it noted that the “redy is through the military and the legislative
process, not through the judiciaryid that “national intests in this case ctate the result that

has been reachedld. at 773.

3 This Court also held that Defendants were entitled to derivative sovereign immunity, an issue that is not presently
before the Court under its Second Amended Case Management Qed&CF No. 399 § | at 2 (“[W]hether KBR
breached its LOGCAP Il contract and the related derivative immunity defense is outside the scopayof pu
jurisdictional discovery.”).



II.  The Plaintiffs Appeal to the Fourth Circuit

Following this Court’s February 27, 2013 Merandum Opinion and Order, Plaintiffs
appealed to the United Statesutt of Appeals for the Fourth @Quit. ECF No. 238. In their
appeal, Plaintiffs argued thatighCourt failed to address “anyf the contradictory evidence
establishing that Halliburton/KBRid not always obtain the reqiies authorizations to use burn
pits,” and even when it had authorization,“fdiled to comply with the terms of those
authorizations.” Brief of Appellants at [f re KBR, Inc., Burn Pit Litig.No. 13-1430 (4th Cir.
May 29, 2013) (“Appellant Br.”). Plaintiffs also argued that thiSourt failed to “discuss the
evidence showing that Halliburton/KBR chose tbeation of burn pits in certain camps,” and
that this Court “created categorical rules thatuld allow for immunityregardless of whether
Halliburton/KBR acted directly contrary to military dictatedd. at 7-8. Specifically, Plaintiffs
averred that KBR submitted evidence that it ot&d authorization to @sa burn pit at only one
location, Camp Taji, and that it violated militagiyrectives while operating that burn pitd. at
10-11. Plaintiffs also claimeddahKBR operated burn pits withoutilitary authoization and in
ways that breached LOGCAP lll—for example, by burning prohibited materidisat 11-12.
Similarly, Plaintiffs argued that KBR “failed teanitize and control water in accordance with
TB MED 577.” Id. at 13.

With regard to the political question doctriff@aintiffs argued thathis Court erred in
construingTaylor as “landscape changing,” and in makionly one factuafinding that the
military made the key decisions as to use, location, and supervision of burn pits, without making
factual findings as to whether KBR actetthin the bounds oits authority. Id. at 8. Plaintiffs
claimed that this Court erred in relying upan“‘sparse and undeveloped record untested by

jurisdictional discovery” in cocluding that the cases pressh a political question, while



ignoring the essential premise of Plaintiffs’ compls: that KBR violated military directives.
Id. at 14-15. Plaintiffs then went through each of theBsikef factors to argue that the claims
were justiciable.ld. at 26-37.

Regarding the “combatant activities” exceptipreemption issue, Plaintiffs argued that
this Court’s formulation of thécombatant activities” test “ignes the plain language of the
FTCA” and would “insulate all dense contractors operating war zones from liability for
anything and everything done abroad and at home in connection with the wars in Iraq and
Afghanistan.” Id. at 16. Plaintiffs argued that this Coerred by finding theiclaims preempted
when the FTCA excludes contractors from the scope of the statutat 49. They also argued
that, in finding the claims preempted,isthCourt ignored Supreme Court preemption
jurisprudence and erred by failibgg make factual findings th&BR was acting within the scope
of its contract and was integrated with militgggrsonnel in the perforance of the combatant
activities. Id. at 50-54. In short, they claimed tha¢ tGourt “created a pemption doctrine that
contradicts Supreme Court andufth Circuit jurisprudence and lacks any limiting principle,”
and erred by resolving thewauits without discoveryld. at 57.

[l The Fourth Circuit Remands for Discovery
In its decision, the Fourth Circuit ultimately concluded that the factual record was not

sufficiently developed to support this Courtdetermination that Plaintiffs’ claims were

* Baker v. Carr 369 U.S. 186 (1962). IBaker the Supreme Court outlined six factors to consider when
determining whether a case presents a political questlen Court explained that “[p]Jrominent on the surface of

any case held to involve a political question is found [1] a textually demonstrable constitutional commitment of the
issue to a coordinate political department; [2] a lack of judicially discoverable and manageable standards for
resolving it; [3] the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial
discretion; [4] the impossibility of a court’'s undertaking independent resolution without expressing laek of th
respect due coordinate branches of government; [5] an unusual need for unquestioning adherence to a political
decision already made; [6] the potentiality of embarrassment from multifarious pronouncements by various
departments on one questiond. at 217.



nonjusticiable political quests or preempted under the EA’s “combatant activities”
exception. In re KBR, Inc. Burn Pit Litigation744 F.3d 326 (4th Cir. 2014)Rurn Pitlll”).

a. Political Question

The Fourth Circuit first applied thtest set forth in its decision ifaylor, in which the
court had previously concluded that the fiett “KBR was acting under orders of the military
does not, in and of itself, insulatiee claim from judicial review.” Taylor, 658 F.3d at 411.
Rather, the court was required to assess “firsteftent to which KBR was under the military’s
control, and, second, whether national defense isterevere closely tertwined with the
military’s decisions governing KBR’s conductltl. (emphasis added)Under the second factor,
a claim is a nonjusticiable poltl question “if deciding the issweould require the judiciary to
guestion actual, sensitive judgments made tihy military, which can occur even if the
government contractor is nearly indeléd from direct military control.” Burn Pit Illl,
744 F.3d at 335 (citations and quotation marks omitted). In order to evaludiytbefactors,
the Fourth Circuit explained, the court mustk “beyond the complaingnd consider[] how the
Servicemembers might prove their claimussd how KBR would defend.” Id. (citations and
guotation marks omitted). The court explained thatuld proceed with its analysis using only
the Taylor test, rather than conductin@akerstyle analysis.Id.

i. Military Control Factor

With regard to the first factor, the Fourth Circuit concluded that the evidence presented in
these cases “indicate[d] that the military alloviied use of burn pits and decided whether, when,
and how to utilize them.’Burn Pit lll, 744 F.3dat 337. However, it also noted that “[a]lthough
some evidence demonstrate[d] that the miliexgrcised control over KBR’s burn pit activities,
the Servicemembers presented evidence—whicligtiect court did notliscuss—contradicting

this picture.” Id. With regard to water treatment fuimns, the court concluded that “the
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evidence suggest[ed] that, although the militdefegated many water treatment functions to
KBR, the military oversaw water treatmentling and Afghanistan to some degre#d” at 338.

In evaluating the level of control that the military exercised over KBR’s burn pit and
water treatment activities, the Fourth Circuit doded that, at that painn the litigation and
based on the then current record, the situatigor@sented more closely resembled the situation
in Harris v. Kellogg Brown & Root Servs., In@.24 F.3d 458, 467 (3d Cir. 2013), in which the
Third Circuit explained that “where the militadoes not exercise control but merely provides
the contractor with general guldees that can be satisfied #te contractor’s discretion,
contractor actions taken within that discretion do not necessarily implicate unreviewable military
decisions.” Burn Pit Ill, 744 F.3d at 338-39. The Fourth Citcooncluded that, on the limited
record developed at that time, it “d[id] not appéhat the military’s control over KBR'’s burn pit
and water treatment tasks rose to the lleyethe military’s ontrol over the convoy in
Carmichael[v. Kellogg Brown & Root Servs., In&72 F.3d 1271 (11th Cir. 2009)]Burn Pit
I, 744 F.3d at 338.

“In short,” the Fourth Circuit explained, tabugh the evidence shows that the military
exercised some level of oversight over KBR’srbpit and water treatment activities, we simply
need more evidence to determine whether KiBRhe military chose how to carry out these
tasks.” Id. at 339.

ii. “National Defense Interests” Factor

In evaluating this factor, the Fourth Circuit held that this Court must “consider whether
the Servicemembers’ claims or KBR’s defenseguire [the court] to consider the military’s
judgments.” Burn Pit lll, 744 F.3d at 339.The Fourth Circuit heldhat this factor did not

compel the conclusion that the case was nonjabtie despite the fact that KBR raised an
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argument that the military, and not KBR, caused the alleged injuidesit 340-41. Because it
concluded that KBR had raised only a simplesedion defense, the district court would only
need to “decide if the military made decisiaregarding (1) whether to use, how to use, and
where to locate burn pits and (2) how ¢onduct water treatment,” without necessarily
evaluating the proprietgf these judgmentslid. at 340. ApplyingHarris, the court concluded
that “KBR’s causation defense does not requiralwation of the military’s decision making
unless (1) the military caused the Servicemembers’ injuries, at least in part, and (2) the
Servicemembers invoke a proportiotability system that allocas liability based on fault.1d.
at 340-41. Therefore, the secohalylor factor did not necessarilsompel the conclusion that
the claims were nonjusticiable.
b. Preemption Under the FTCA’s “Combatant Activities” Exception®

In addressing this Court’s analysis oBR’s preemption argument, the Fourth Circuit
explained that the Supreme Court’'s decision Boyle v. United Technologies Caorp.
487 U.S. 500 (1988), governed the questi@urn Pit 1ll, 744 F.3d at 346-47. IBoyle the
Supreme Court developed a three-step procedstewmine whether federal law preempted state
law. Id. at 347. “First, it identified the ‘uniquely federal interests’ at issue in that case. Second,
it determined whether there wasmgnificant conflict’ between thasinterests and state law. . . .
Third, the Court formulated a test that ensupegemption of state laws that clashed with the
federal interests at play.Id. (citing Boyle 487 U.S. at 504-13).

Turning to the first step in the process, tloeifh Circuit adopted the test set forth by the

Third Circuit inHarris. The Third Circuit concluded th#te combatant activities exception’s

® The Fourth Circuit also addresséBR’s argument that it was entitled terivative immunity under the FTCA’s
discretionary function exceptionBurn Pit Ill, 744 F.3d at 341-46 Pursuant to this Court's Case Management
Order, however, this defense will not be addressed or decRi#ECF No. 399 § | at 2 (“[W]hether KBR breached
its LOGCAP llI contract and the related derivative immumigfense is outside the scope of purely jurisdictional
discovery”).
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purpose is to “foreclose stategrdation of the military’s battfeeld conduct and decisions.”
Harris, 724 F.3d at 480With regard to the second stepe tRourth Circuit concluded that

when state tort law touches the miltar battlefield conduct and decisions, it

inevitably conflicts with the combatant activity exception’s goal of eliminating

such regulation of the military during wartime. In other words, “the federal

government occupies the field when it corteesvarfare, and its interest in combat

is always ‘precisely contrary’ to theposition of a non-federal tort duty.”
Burn Pit Ill, 744 F.3d at 349 (quotirfgaleh v. Titan Corp580 F.3d 1, 7 (D.C. Cir. 2009)).

Finally, the Fourth Circuit@opted the test set forth Balehto determine whether state
law was preempted under the thBdylestep. Id. In Saleh the D.C. Circuit articulated the test
as follows: “During wartime, where a private deevcontractor is integrated into combatant
activities over which the military retains command authority, a tort claim arising out of the
contractor’s engagement in suattivities shall be preempted3aleh 580 F.3d at 9. This test
“ensures that the FTCA will preempt only statet laws that touch the military’s wartime
decision making.” Burn Pit lll, 744 F.3d at 350. The Fourth Circuit explained that it is
irrelevant that government contractors cangoalify as “combatants” because “tBalehtest
does not require private actors to be combatantsjniply requires them to be integrated into
combatant activitie$ 1d. (emphasis added) (citations and quotation marks omitted). The court
held that KBR’s waste management and wdteatment services constituted “combatant
activities,” but concluded that “the extent to which KBR was integrated into the military chain of
command [was] unclear.Id. at 351.

Because the Fourth Circuit concluded that neither the political question doctrine nor
preemption under the FTCA'’s “combatant activitiegception required disissal at that stage

of the litigation, it remanded the s back to this Court forrther jurisdictional discoveryld.

at 351-52.
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IV.  The Case Returns to the District Court

This Court long ago invited ¢hUnited States to particigatn the formulation of a
discovery plan as aamicus curiagso as to ensure that thesacbbvery did not “overly burden(]
the military and its personnelithr onerous and intrusive discovery requests. . Burn Pit |,

736 F. Supp. 2d at 97%After the Fourth Circuit’'s remand to this Court, this Court again noted
that it was “essential” for the United States totipgate in the formulation of a discovery plan,

“not only because it is in possession of significant information that may be dispositive of the
conflicting claims made by the parties in this case, but also due to the significant potential for a
burden on military operations of thimited States.” ECF No. 253 at 3.

To aid in the discovery process, the Coafter extensive consultation with the parties,
entered several case management orders, culminating in the Second Amended Case Management
Order [ECF No. 399], approveby all parties and entered on April 26, 2016. This Order
provided that, because Plaffgi bear the burden of provingubject matter jurisdiction, and
because “KBR has challenged the factual validify Plaintiffs’ jurisdictional assertions,
Plaintiffs must prove those facby a preponderance of the evideri ECF No. 39 at 1 (citing
U.S. ex rel. Vuyyuru v. Jadhadb5 F.3d 337, 347-48 (4th Cir. 2009)). The Court also stated that
“any factual assertions that are intertwined Wit merits of the case are more properly reserved
for decision until after the purejyrisdictional issues have beaddressed.” ECF No. 399 at 1-2
(citing Kerns v. United State$85 F.3d 187, 192-93 (4th Cir. 2009))Therefore, the “mixed”
guestions of whether KBR breached the LOGCAP IIl contract, as well as the derivative
immunity defense, were excluded from the scopgurisdictional disovery, which was to be

focused on “pure” jurisdictionabtts. ECF No. 399 at 2.
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This Court determined that the proper scopgurely jurisdiction&discovery” included
only: “(1) The degree to which the military cortedl KBR’s performance of the contracts; and
(2) The degree to which KBR was integrated into military commaial."The Court recognized
that “some information may potentially be relevant to control and integration, as well as breach
of contract and the military’s approvai deviations from the contract.ld. at 2 n.1. While this
information “would fall into the scope of jurisdictional discovery,g@ament would only be
“permitted as to its relevance to control and ireéign,” and “not as to breach of contract or the
military’s approval of deviations from the contractd.

V.  The Discovery on Remand

Pursuant to this Court’'s Case ManagememteQrthe parties began the enormous task of
conducting even limited discovery in this cagéne scope of discovery was massive despite the
limitations on the issues placed by the CourttsnCase Management Order. KBR produced
over 5.8 million pages of documents, including more than 3 million pages of emails and other
electronic data, 102,000 pagesawfard fee evaluation documents, and 640,000 pages of contract
directives, including Administrative Change Lestd“ACLSs”"), Letters of Technical Direction
(“LOTDs"), and Notices to Proceed (“NTPs"Def. Ex. 1, ECF No. 451-4. The parties took
thirty-four depositions of various witnesses the jurisdictional questions, including military
personnel in both the operational and cacting commands, current and former KBR
employees, and some of the plaintiffs i ttases. Tr. Mot. Hr'g, March 9, 2017, 9:00 A.M.
(“March 9 A.M. Tr.”) 10:3-12, ECF No. 481.
VI.  KBR’s Renewed Motion to Dismiss

After the conclusion of the voluminous juristional discovery, KBR filed a Motion to

Dismiss Pursuant to Federal Rule of Civil Procedure 12(b)(1) and for Summary Judgment
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Pursuant to Rule 56 [ECF No. 451] on the grouthds Plaintiffs’ claimspresent nonjusticiable
political questions and thatdi are preempted by the FTCA&mbatant activities” exception.
a. KBR’s Key Contentions

KBR first argued that the Court lacks sedtj matter jurisdiction over these cases as
Plaintiffs’ claims amount to nonjusticiable palal questions. ECF &N 451-1 at 8-9. With
regard to the firsiTaylor factor, KBR argued that the milia made all of the key decisions
relating to waste management amdter services and exerted avél of ‘contrd’ analogous to
the level of the military’s control over the convoy @armichael” ECF No. 451-1at 10-11.
KBR claimed that the military decided to use bpits “after balancingensitive Military needs
and priorities in theater,” andgred that there is “zero evidersgpporting Plaintiffs’ incredible
assertion that KBR operated burn pits on seauilitary bases throughout two war theaters
‘without military authorization.”” Id. at 12-13.

KBR also argued that, after discovery, it could not be disputed that the military
determined where to locate burn pits, andtttunder the LOGCAP Ill contracting process
established by the Military, the Military gaveBR specific contractual déction regarding the
location of the burn pit[s].” EE No. 451-1 at 15. And at theelatively small number of bases
where KBR operated a burn pit,” the Military isswitectives that controlled how the pits were
operated.ld. KBR also averred that the Military, nKBR, made the decision to burn a number
of items about which Plaintiffsomplain, including plasticsld. at 15.

In addition to controllinghe location and operation tfie burn pits, KBR argued, the
Military continually assessed the known risks assted with burn pitsrad continued to direct
KBR to operate them, showing that “KBR was operating pursuant to sensitive military

judgments. . .that would be scrutinized bg fludiciary should these suits proceeldl’at 16-17.
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Moreover, contrary to Plaintiffs’ claim that KBRiled to timely bring incinerators online, KBR
asserted that the “record on remand establitiesthe Military decided whether, where, and
when to install and use incinerators—i®y exerting further control over KBR.'Id. at 19.
KBR further alleged that “discovery demonstratbd Military controled KBR’s provision of
non-drinking water by making all key decisiongluding, notably, choasg the water-quality
standards and the method feeating raw water to eet those standardsld. at 21.

Apart from making these key military policy dsions in the first instance, KBR argued
that the military also “used contractual maclsms to exert control over KBR’s performance,
including waste and water services, and to ensure the military’s needs were beingldnet.”
at 22. The military established aoversight regime to monitcand inspect—and thereby exert
further control over—how KBR performed.Id. at 23. They conducted inspections and other
oversight activities over KBR’s performance, aswhducted formal evaluations to ensure that
KBR was complying with it€ontractual obligationsld. at 25-26.

Regarding the “national defense interests factor” offdndor analysis, KBR argued that
it can assert a contributory negligence defensd,aajury would have to decide whether it was
reasonable for Plaintiffs to voluntarily expose themselves to known risks related to burn pits.
ECF No. 451-1 at 27.

KBR additionally claimed that adjudicationf these suits would offend fundamental
separation-of-powers principles because ibuld require the courtdo “invade matters
committed to the Executive Branch, includingshtm regulate the conduct of a warzone-support
contractor performing essentialpport services.” ECF No. 451&t 28. Moreover, if the cases
were to proceed on the merits, the burden on the Military would be “enormtisat 28-29.

Finally, KBR argued that the kah Circuit's decision inAl Shimari v. CACI Premier
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Technology In¢.840 F.3d 147, 159 (4th Cir. 2016) confirmed that “negligence suits against
battlefield contractors should ldbesmissed when the contract weither under the actual control

of the Military or the conduct ‘involved’ sensitive militajydgments,” standards that these suits
easily meet.ld. at 29.

KBR also moved for summary judgment dime ground that Plaintiffs’ claims are
preempted by the FTCA’'s “combatant actedi exception. KBR argued again that its
performance of services “indisputably stenginfeom numerous sensitive military judgments,
including the Military’s decision to use burn pits, locate burn pits, burn items that Plaintiffs
assert caused harm, and knowingly accept risksdste to burn pit emissions.” ECF No. 451-1
at 31. It argued that “KBR’s integration inteetMilitary mission was an operational necessity.”
Id. at 32. And because KBR was integrated itite military mission, allowing the suits to
proceed would result in challengessensitive military judgmentdd. at 33. KBR also pointed
to Plaintiffs’ claim that it had a duty to warretin about the safety riské the burn pits, arguing
that it was actually the military that conductee thealth assessments and decided not to issue
warnings to the base camp residentd. at 34. The fact that BR had some discretion in
carrying out certain tasks, it argued, is of no consequence, as it was the military that made the
policy judgments in the first instancéd. at 35. Finally, KBR argued that the military was the
appropriate entity to regulatéBR’s conduct and did hold &ccountable when necessarig.
at 36.

b. The Plaintiffs’ Response

The Plaintiffs’ response focused on the #a#ze that KBR allegedly operated under

“what, not how” contracts with the military. Pigiffs argued that the military provided only the

ends to be achieved under each contract, BBR IKetained discretion as to how to achieve the
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goals. Because the crux of Plaintiffs’ casdéased on alleged violations of KBR’s contracts
with the military, they assert that they apgestioning only KBR’s decisions—not the military’s.
SeeECF No. 455 at 2-3 (“Plaintiffare challenging the conduct KBR as measured against the
military decisions set forth in the contract”).

Plaintiffs contrasted this situation with that@armichae] arguing that while the military
may have “exercised some level of oversighithwegard to KBR’s ops&tion of the burn pits,
KBR allegedly retained wide dis¢ien as to how to carry out itasks. ECF No. 455 at 46-47.
In Carmichae) by contrast, they poinbut that the Eleventh @iuit found thatthe claim
presented a political question besau][t]lhere is not the slightesint in the record suggesting
that KBR played even the most minor role inking any of the[] essential decisions [regarding
how the mission was to be executéd] ECF No. 455 at 47 (quotingCarmichae)
572 F.3d at 1282). Plaintiffs instead cite Harris, Taylor, and McMahon v. Presidential
Airways, Inc, 502 F.3d 1331 (11th Cir. 2007, which the Third, Fourth, and Eleventh Circuits
concluded that there was no pai question when the contractoetained discretion as to how
to carry out the assigned tasks. ECF No. 455 at 48-49.

Plaintiffs also argued that “[c]laims bakeapon whether a contracthas complied with
its contractual duties do not implicate politicplestions,” and thahey are only challenging
KBR’s decisions. ECF No. 455 at 49-50. Plaintiffaimed that the factual record allegedly
demonstrates that KBR often operated burn pitsout military authorizéion, and even if they
did receive authorization, they eqated the burn pits in violah of performance standardsd.
at 51. Therefore, they argued;defies logic that the military waexercising plenary and direct
control over KBR at the same time that KBR waslating the very comactual directives the

military had given it.”Id. at 52.
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Moreover, Plaintiffs comnded, the LOGCAP contractwere performance-based
contracts under which KBR retained authorityledermine how to carry out each contracted task
and maintained supervisory contaver all of its employees. HECNo. 455 at 52-53. And, they
argued, KBR'’s “assertion that therfiemance standards applicalite use of a burn pits [sic]
equate to control is also wnfnded,” as performance standards simply establish the level of
performance that the Government requitesmeet the contract requirement$d. at 54-55.
Plaintiffs also pointed to testimony and otledence indicating that KBR allegedly retained
operational control over its performance, thusgddly belying any natn that they acted under
the “direct” or “plenary” control of the Military.ld. at 56-58. Rather, Rintiffs argued, the
LOGCAP contracts were manape“consistent with well-established federal rules and
regulations,” under which all contractual ditien was required to go through established
contracting channelsld. at 58-59. Finally, on the firStaylor factor, Plaintiffs argued that one
of the purposes of hiring KBR—force multiplicati, or relieving the military from performing
the services itself—is inconsistent with any ootthat KBR retained operational control, as the
contractors were expectéalbe self-sufficient.ld. at 60-61.

On the secondraylor factor, Plaintiffs argued thakBR’s contributory negligence
affirmative defense is outside the scope ofsgidtional discovery. ECF No. 455 at 61. Even if
it were properly considered at this stage, IRitis reiterated that #y are not challenging any
decisions made by the military, a fact thatitlaim distinguishes the present case fii@ylor.

Id. at 62. Moreover, because thestjaiability of an affirméve defense of contributory
negligence depends on whether the applicaldée daw permits the assignment of fault to
nonparties, Plaintiffs contended thtais inappropriate for resoluticat this stage of the litigation

as the choice of law question is not before the Cddrtat 62-63.
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Plaintiffs asserted that resolution of thelaims would not reque any second-guessing
of military decisions, as theontractual documents supply te&andard of care. ECF No. 455
at 64. They also disputed KBR’s assertion thatburden on the military would be “enormous,”
as discovery on the merits would focus onRK8 performance under the contract—information
that should reside with KBR.Id. Plaintiffs argued thafl Shimariis “consistent with the
proposition that claims based upon whether arectdr satisfied its euractual duties do not
implicate political questions.d. at 65.

With regard to KBR’s preemption argumentaiptiffs countered thathe facts of this
case are far more analogous to thoselanris, in which the court found that the suit was not
preempted because the contracts gave KBR “ceradtk discretion” in deciding how to carry
out its contractual responsibilities, and unlike the factsSateh in which the contractor
employees were “functioning as soldiers ih lait name.” ECF No. 455 at 67-69. Indeed,
Plaintiffs claimed that LOGCARontracts are “precisely the kind performance-based services
contracts that both thB.C. and Third Circuits have said would rmt definitionbe preempted
underSaleh” Id. at 68. Plaintiffs argued that the factemonstrate that the military could not,
and did not, supervise or giveders to KBR employees, so KBRnployees were not integrated
into the chain of military commandd. at 68-69. Finally, Plaintiff@rgued that their claims are
“not premised on and do not challenge ‘actigtsemming from military commands,” and thus
cannot be preempted as a matter of l&v.at 69.

VII.  The Evidentiary Record on Remand

On March 9-10 and 13, 2017, th@ourt held an extensivevidentiary hearing during

which KBR and the Plaintiffs presented argumeand evidence in the fim of live witnesses,

deposition testimony, and documents. Due to theifidensive nature ahe questions presently
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before this Court, a summary thfe key evidence and testimony m@eted is essential. However,
the sheer volume of the documents and testimony renders impossible a comprehensive
accounting of all the evidence presented. eadt the Court will addss below some of the
critical evidence presented on remand.

a. The Evidentiary Hearing

i. KBR’s Evidence

The first witness for KBR was Lieutant General (Ret.) Ricardo Sanchez,
Commanding General of the First ArmoredsiBion, Fifth Corps Comiander, and Commanding
General of Combined Joint Task Force 7 imglra General Sanchez affirmed that when he
arrived in Irag in 2003, the themtheadquarters under his contholandated that burn pits be
used for eliminating all of the trash that [fhevere going to be producing in the[] forward
operating bases.” March 9 A.Mr. 84:9-11, ECF No. 481. Afterking into consideration the
“health and welfare of the force. . .the security of the environment [they were] operating in. . .the
pace and tempo of [their] operatioasd the realities that exist the theater,” the only viable
options for waste disposal were “burning or buryintd” 85:25-86:22. Therefore, he “made the
military decision based upon the exigencies that [he] found in the field in Iraq in 2003 that [they]
had to burn. . .waste in. . .burn pitdd. 120:15-21.

General Sanchez explained that waste management is necessary to “preserve the integrity
of the force and operational reaglss of the force,” and that wasnanagement is “one of the
key considerations that a comndan has responsibility for to sare his combat readinessd.
54:6-14. He described KBR dwing in “direct support” ofthe military and that it was
“contracted to provide the support that the military needdd.”68:25-69:3. The role of the

Defense Contract Management Agency (ND&’) was to “take a deployed commander’s
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requirements and convert them into actual loggdticontracted suppothat then deploys in
support of those requiremis for a commander.id. 69:15-18.

General Sanchez stated unequivocally thatrtfilitary “issued the order to KBR and to
all forces in the country to asburn pits as a means of wastisposal during the occupation
period.” 1d. 91:23-25. He also testified that the militanade the decision to burn plastic water
bottles based on the exigenctdghe wartime environmentd. 90:9-14. While there had been a
“cursory discussion about retrograding empty watatles,” the “securitysituation didn’t make
any sense for [them] to do that” because theedhmwould be too significant for [them] to put
convoys on the road with empty water bottieget them out of the countryld.

General Sanchez also testifidght, in his opinion, KBR’s workn theater was “not just
important. It was absolutely essential and g &emponent of [the military’s] readiness and
capacity to win.” March 9 A.M. Tr. 74:13-15, EQ¥o. 481. He explained that while he very
clearly had “no authority and had no desire to control the iddaliactions of @antractors on the
battlefield,” if he observed thahe contractor was not meagi the priorities set by him, the
military “would intervene immediately to ensufthat priorities were met] because it meant
success or failure on the battlefield for [his] forcekl” 80:25-81:13. Similarly, although he did
not “interfere” with KBR’s chain of commandie explained that there was “integration and
synchronization of [the military’s and KBR'’s] operations on the battlefield, there were directives
that were issued that required KBR to complyhey could not make decisions unilaterally to
provide logistics across the force as they siwvithout coordinating ad integrating with the
military.” Id. 111:25-112:6.

Next to testify for KBR wadieutenant General (Ret.pln Vines, Commanding General

of the Multi-National Corps — Irag (“MNCY from January 2005 to January 2006, who
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explained that the services KBferformed for MNC-I were “absdlely critical,” and that the
military “couldn’t perform the missions wibut them being done.” Tr. Mot. Hrg,
March 9, 2017, 1:10 P.M. (“March 9 P.M. Tr.12:2-3, ECF No. 482. Heestified that he
considered KBR to be “integrated in the command structure” of the military because, while he
“didn’t have actual direct authity over them. . . they were part of our operations on a daily
basis.” Id. 16:25-17:9. Regarding the nature tbe relationship between DCMA and the
operational command, he explained that DCMA dot “have the authily to change” the
substance of a request for KBR’s servicesadshy him as a Commanding General, and that
DCMA “didn’t have the authority to modifyhe requirement withoubur concurrence.”Id.
19:17-20:2.

With regard to authorization for the uselafrn pits, General Vines explained that while
he did not “directly” authorize the use esltirface burning when he assumed command in
January 2005, burn pits wealready in operatioand “by assuming the operations of it, [they]
were underwriting it.” March 9 P.M. Tr. 272-ECF No. 482. He explained that “standing
orders remain in effect untihey are revoked,” and dh “applie[d] prettyclosely” in Irag. Id.
27:5-8. General Vines testified thaternatives to burn pits, sues recycling, were not always
feasible in an area “where the slightest movement exposes those moving to hostile alttions.”
28:3-4. Therefore, “something that sounds fagigple, like recycling, begs the question of
where do you take the recyclimgpd do you have the resourcestmduct a combat operation to
carry recyclables to another locatiorid. 28:4-7°

General Vines explained that neitheBK nor DCMA could have decided to use

incinerators without his approval, “[b]ecause everything @ene in the country required

® Later in his testimony, LTG Vines reiterated that “recycling is not something that is similar to what happens in
Montgomery County, Maryland. Recycling would have amounted to a combat operation and sowetthihgy't
have the resources to dedicate to it.” March 9 P.M. Tr. 34:18-22.
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support sustainment. It had sidiects [sic]. So before gthing was brought in [they would]
have to analyze what's the impact going e in terms of addiinal support required,
maintenance personnel required, spare parts, movemdn28:24-29:3. General Vines testified
that the “base commander was the one ultimatesdponsible” for determing where facilities
and buildings were located on a base in Iraq, and that KBR could not have made any siting
decisions. Id. 32:25-33:11. The reason for that was becdlisee was “a whole range of things
that had to be considered before anything pesstioned” and “only the base commander was in
a position to consider all those factorsld. 33:13-22. On cross-examination, General Vines
confirmed his “understanding that hazardous matewal® not authorized to be placed in burn
pits.” He agreed that he never “persopadbw any documentation from any administrative
contract officers granting KBR thgermission to operate a burn pitid. 43:8-14.

KBR then called Michael Mayo, a formKBR employee who was the Chief Processing
Officer from March 2006 to July 2006, the Puoement Supply Manager from July 2006 to
October 2006, the Deputy Program Manager for Support for LOGCAP III from October 2006 to
July 2007, and the Principal Program Manager for LOGCAP Il from July 2007 to
December 2008, during which times he wagoesible for KBR's LOGCAP Ill employees in
Irag and Afghanistan. In performing the seed under LOGCAP IllI, Mr. Mayo testified that
KBR had “constant contact” with the militaryMarch 9 P.M. Tr. 55:8-11, ECF No. 482. He
testified that the method of waste managemenbe used was “determined by the military
leadership” at the “highest levelsd. 63:10-13, and that KBR had miiscretion to use burn pits
without military direction because “KBR’only guidance was military directionid. 64:2-4.

Similarly, he explained that KBR was not ableinstall incinerators or use landfills without

" This is not surprising, since it is the responsibilityhaf DCMA to prepare the documentation for the services of
contractors, not the military commanders in war zones.
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military direction, because the “government had to fund it” and because of the “space
issue. . .KBR was not responsible for the site spat@.’64:19-65:6. He also affirmed that the
military decided the locations of the burn pitd. 65:14-25.

DCMA Commander Matthew Hersch then itistl about his deployments to Camp
Bucca and FOB Al Basra in Iraq in 2005 as aaligy Assurance Representative (“QAR”). At
Camp Bucca, Commander Hersch testified thahgected the burn pits according to a “DCMA
created checklist,” and would look for unexpldd&rdnance and hazardous materials. March 9
P.M. Tr. 89:16-21, ECF No. 482. He physically inspected the burn pit at Camp Bucca, and
because it was outside of the base, hetbdmk accompanied by armored Humvees manned by
U.S. Army Soldiers in order to get to the burn pd. 90:3-18. As a DCMA QAR, Commander
Hersch inspected the burn pit at Camp Bucca once per wdel1:8-9. In his experience at
Camp Bucca, there were never “instanceemnhcontractors were performing unauthorized
work.” 1d. 92:25-93:1.

Next on the stand for KBR was Roger Setgh, a current KBR employee who was an
area site manager for forty-nine bases in Afghanistan beginning in 2003, and in 2006 became the
site manager for FOB Diamondback in the Mostea of Irag. After FOB Diamondback and
FOB Marez were combined, he was the site manager for both FOBs until April 2009, when he
became the site manager for FOB Q We&fter August 2009, he was promoted to deputy
project manager and moved to Balad, Iraqg. Mr. Singleton explained tloditdiaed a security
clearance in 2004 because he was “heavily iredlin a base campasining process both in
primarily Afghanistan and then in Irag with tMilitary J-7 to support either expansion or new
bases throughout the AOR.” March 9 P.M. Tr. 110:20-111:2, EGHBR. He testified that he

had “weekly formal meetings with the joint takkce at the command offices in Bagram and
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Kandahar Iraq to discusbe area of operation, charsgand requirements.’ld. 114:6-8. The
military had knowledge of KBR’s operation of bysits at Bagram and Kandahar, Mr. Singleton
explained, “through planning sessiargd the task orders that wevetten that had the operation
already being done by the militaryigr to us taking it over.”Id. 116:9-11. He testified that
KBR could not have decided toibhg in incinerators to bases Iraq and Afghanistan because
that would have required “U.S. Govemant direction and funding to do so.ld. 117:17-24.
Through DCMA, he explained, the military “monifed] and evaluat[ed] KBR’s performance”
at the bases he oversavd. 119:10-16. Mr. Singleton affirmethat the way KBR received
direction to operate a burn pit w/¢0 receive a task order thastructed KBR to perform waste
management (without specifying that KBR shoukke burn pits), but #t the method of the
waste management to be used would be a military determindtiof30:22-131:8.

KBR'’s last witness was Dr. R. Craig Postlé@aformer Department of Defense Acting
Director of Force Health Prettion and Readiness Prograni3r. Postlewaite played a “major
role” in revising Department of DefenseD@D”) Instruction 6490.03, which covered “health
issues related to deployed personnel.” réhia9 P.M. Tr. 134:7-23, ECF No. 482. Based on
policy documents like DoD Instetion 6490.03, Dr. Postlewaite explained, the base commander
was responsible for choosing the method of wadisposal in a contingency operation (in
military jargon, a contingencyperation is a war zone).ld. 136:10-17. In making these
decisions, the commander would have to considereens of different factors” and “balance
risk” because “that’s what [the commanders] get paid ftd.”136:21-23;see alsdef. Ex. 47,
ECF No. 451-23 (Decl. of Dr. ECraig Postlewaite I 10 (continuinge of burn pits “reflect[ed]
a policy determination by military commanders. . ttgposure to burn pit smoke is less risky

than alternatives such as hauling waste outsidbe protected base camps.”)). Dr. Postlewaite
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testified that this document provided requiretsethat commanders develop a “comprehensive
deployment health program,” an “effective fotoealth protection plan, including a surveillance
plan,” and “health risk commueation plans.” March 9 P.M. T38:21-139:23, ECF No. 482.
Accordingly, the military conducted extensive, @oil, and water quality sampling on operating
bases in Irag and Afghanistand. 140:15-20. Dr. Postlewaite pgbained that extensive air
studies were conducted by the military at Baladfurtherance of the military’s responsibility
under DoD-I 6490.031d. 144:1-147:8.

ii. Plaintiffs’ Evidence

Plaintiffs focused first ortheir argument that KBR was not under the operational
command authority of the military, but that was subject only to “contractual controls.”
Tr. Mot. Hr'g, March 10, 2017 (“Mech 10 Tr.”) 8:1-6, ECF No. 479%laintiffs argued that only
the “terms and conditions of the contract. . .[avlht this case is about as administered in the
field by the contracting arm.”ld. 11:21-24. Plaintiffs argued thathile the “war fighter has
input” into what goes into a contract, theltimate decision, the final decision, the binding
decision can only be executeddhgh the contracting arm.Id. 14:12-16.

Plaintiffs presented a number of witnesseeulgh their deposition testimony. First, they
referenced the deposition tiesony of Lieutenant Colonddbamon Walsh, DCMA Commander
in Iraq, who testified that it would be rappropriate for General Sanchez or for any
non-acquisition official tajive direct directions to anyoatractor.” March 10 Tr. 17:12-23, ECF
No. 479. However, in his deposition, Colonel [8¥aalso testified that it was the “military’s
responsibility to decide what the waste dispesathod is at all. . .forward operating bases and
operation locations.” Def. Ex. 26, ECF Ng51-21 (Oct. 21, 2016 Depasih of Lieutenant

Colonel Damon Walsh (“Walsh Dep.”) 12:7-10). Hleo testified that the “decision on whether
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to approve the procurement of an incineratioat would have been made by the government as
opposed to KBR.” Id. 38:10-14. Colonel Walsh explainedathit was “important that the
military exert the contractual control over KBRY order to “ensure that KBR performed in
accordance with the terms and conditions of the cotitrand testified that he did “in fact, exert
control over KBR.” Id. 48:3-14. He affirmed his earlieredaration that “when the military
deploys overseas in support otantingency operation it exertstal operational and physical
control over the sites anddmcamps it establishesld. 57:2-11.

In making siting decisions, Colonel Walsh testified, the camp rajak into
consideration “the size of thecation, the outer perimeter,’nd “[florce protection security
would have been the number one consitien.” Def. Ex. 26, ECF No. 451-21 (Walsh
Dep. 14:13-19). While Colonel Walsh affirmed that he did not see any written authorization
specifically directing KBR to use burn pits, heplained that he was not “testifying that KBR
actually operated burn pitsitivout any authorization.ld. 125:18-22. Rather, hexplained that
“in [his] military experience. . .as a warfightand as a DCMA guy, there has never been any
authorization required to use burn pitéou have garbage, you burn itd. 127:12-18.

With regard to DCMA's interaction with BR, Colonel Walsh testified that contracting
officer representatives (“CORs’gnd contracting officer techoal representatives (“COTRS")
interacted with KBR on a “dig basis” because they wefeo-located with where KBR was
doing work, and their job was to monitor and oversee KBR’s performance.” Def. Ex. 26,
ECF No. 451-21 (Walsh Dep. 45:8-143pe also id.17:12-16 (“When | or one of my
subordinates visited the facility thhey were housed atahfacility, our job wa to make sure that

KBR was performing in accordance with those terms and conditions, which included waste

® The “mayor” is another name for the base commander.
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management”). Plaintiffs emphasized that Cdléalsh described himself as a “pig looking at
a wristwatch when it comes to technical issc@scerning waste managementl’135:13-15.

Plaintiffs also presented the depositiostimony of James Loehrl, Division Chief for
LOGCAP lll from 2004 to 2009 at Rock Island, andector of Contracting at Rock Island in
2009 and 2010, who agreed that General Sanchald not issue a direct order to a KBR
employee. March 10 Tr. 20:11-14, ECF No. 479.. Mrehrl testified in his deposition that he
had no personal knowledge that “KBR ever operatdaurn pit in arunauthorized manner.”
Def. Ex. 19, ECF No. 451-21 (Oct. 27, 2016 Defpas of James Loehrl (“Loehrl Dep.”)
148:11-14). He also explained tHaBR could not have bought amaistalled incinerators on its
own because the only funds they had available were for “operation and maintenance,” and KBR
did not “have the discretion to uaterally decide to purchase an incinerator and bring it in to
theater” because it was‘@apital expenditure.”ld. 81:16-83:21. With regd to whether KBR
was integrated into the military, he testified, @wnever said they were part of the military. |
mean, they were still a succinct organization, swatcstructure in there, but they had to be
connected and integrated in with them so thay were both — so that all were moving in the
same direction.”ld. 151:23-152:4.

Plaintiffs next brought to the Court’s attention a document entitled “Contractors on the
Battlefield,” dated January 2003. March 10 Z2:25-23:3, ECF No. 479; PI. Hr'g Ex. 6023.
Specifically, Plaintiffs pointed ta paragraph that states: “Itimportant to undestand that the
terms and conditions of the contract establish the relationshipede the military (US
Government) and the contractorghd that “[o]nly the contract can directly supervise its
employees.” March 10 Tr. 24:14-20, ECF No. 47B;Hr'g Ex. 6023 at 16Plaintiffs noted that

the document provided that “[m]Janagement oitcactor activities imccomplished through the
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responsible contracting organization, not thaiclof command,” and that “[clommanders do not
have direct control over contractors or themployees.” March 10 Tr. 25:1-20, ECF No. 479.

Plaintiffs then went through some of the keyms and conditions of the contract. They
first turned to the umbrellaQGCAP lll contract, Pl. Hr'g Ex. 1070, and specifically pointed to
the language saying that the contractor “sh@lve exclusive supervisory authority and
responsibility over employees.” March 10 Tr.&89, ECF No. 479. Plaintiffs highlighted that
under the language of the umbrdl@GCAP 11l contract, KBR wasesponsible for ensuring that
its performance complied with éhcontract, and that contractpersonnel were “required to
adhere to sound environmental practices atidapplicable environmental protection and
enhancement laws and regulationkl” 29:5-20.

Next, Plaintiffs turned to Task Order 59, PIrg Ex. 1102. Plaintiffs highlighted that
Section 8.9 of the Task Order referred only“teaste management and disposal” without
referencing the use of burn pits, and that Se@i®ril directed the contractor to “incinerate using
a contractor-acquired incinerator all solid stes to include medical wastes.” March 10
Tr. 30:10-24, ECF No. 479. Plaintiffs pointed owttthe Task Order reqeid the contractor to
“comply with all U.S. laws” and the Overse&svironmental Baseline Guidance Document
(“OEBGD”), which states that “surface burningnist to be used as the regular method of solid
waste disposal.” Id. 31:3-22 (quoting PIl. Hr'g Ex. 1102, sections 1.1, 1.5). Plaintiffs
underscored paragraph 1.2 of Task Order 59 to atgighe contractor was “responsible for the
safety of employees and base camp residentsgdal operations in accordance with the Army
and OSHA safety regulations and guidancédarch 10 Tr. 32:2-13, BE No. 479. Finally,

Plaintiffs emphasized that Tas®rder 59 required that theontractor retain “exclusive
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supervisory authority and nesnsibility over employees.” Id. 33:8-16 (quoting Pl. Hr'g
Ex. 1102, Paragraph 6.0).

Plaintiffs then went through TagBrder 89, PIl. Hr'g Ex. 1055, highlightinghter alia,
paragraph 8.9.1, which states that burn pits shouldsbd “[a]s a last resort and as specified by
the ACO,” while “minimizing their environmental effects on the base camp.” March 10
Tr. 34:1-14, ECF No. 479. They also pointedhe language in paragraph 8.9.2.1 in the Task
Order stating that it was “not intendéal the disposal of hazardous wastdd. 35:3-4. Task
Order 89, like Task Order 59, required the contractor to comply with the OEBGD as well as the
MNC-I Standard Operating Procedures, Pt,gHEx. 2028. The MNC-I Standard Operating
Procedure states that burn pits are “strongbgaliraged” and should “only be authorized, as a
last resort, by the base camp command&tdrch 10 Tr. 36:20-25, ECF No. 479. Continuing to
go through the MNC-I Standard Operating Procediocument, Plaintiffs highlighted a number
of performance standards that put in placgurements surrounding operation of the pits and
restrictions on what couland could not be burnedd. 36:21-40:3.

Turning to Task Order 139, Pl. Hr'g Ex. 1032, Plaintiffs emphasized that the “least
preferred method” of non-hazardous solid wasteagament and disposal was surface burning.
March 10 Tr. 41:8-18, ECF No. 479. Plaintiffointed out similar language regarding
performance standards, incorporation of the GBBand contractor respsibility for worksite
safety, as well as requirements that any charigehe statements of work be in writindd.
41:25-43:10. Plaintiffs also pointed to Sentit.10, which states that “Operational Control
(OPCON) in the context of this SOW [StatementWork] is defined aghe contractor being
fully responsible for performing the funoti, service, or capability specified by the

government.”ld. 43:17-23.
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Plaintiffs then referenced a December 4, 208&er from General David H. Petraeus to
Senator Russell D. Feingold, Def. Ex. 122, BS&: 451-29, in which Qeeral Petraeus stated
that “[t]here is and will contiue to be a need fdrurn pits during comtigency operations. To
this extent, much effort has gone into locatialy/cating pits in remote areas of the operating
bases to minimize exposure, training persbrore proper operation, developing/circulating
operating procedures and assegdiurn pit operations to includmrrective action.” March 10
Tr. 45:14-23, ECF No. 479. Plaiifs’ counsel then stated—withoanhy elaboration—that “[he]
think[s] in context he’s discussing military-run burn pits.ld. 45:23-24. Plaintiffs also
presented James Loehrl’'s ApaD10 letter to KBR’s Vice President of Operations, Pl. Hr'g
Ex. 5182, in which he stated that the “Army bedie that operating the burn pits in accordance
with the contractual requirements, USF-I @, and CENTCOM guidance, is an acceptable
means of waste disposal in a contingency enwirent. . . .” Mar. 10 Tr. 46:17-21, ECF No. 479.

Plaintiffs’ first live witness was KevirRobbins, a former KBR employee who is a
plaintiff in this case. Mr. Robbins ran a burh @i Camp Delta for onl®0 days in early 2005,
and only observed the burn pit at Carggho twice. March 10 Tr. 49:15-22, 64:1-8,
ECF No. 479. Mr. Robbins testified that no dmam the military personally “direct[ed] [his]
day-to-day duties with respect the operation of the burn pit.”ld. 56:20-22. He testified
vaguely that, with regard todhourning of certain items, fknew it was wrong,”but could not
speak to whether the pits were being operated in violation of the conttdct72:2-9.
Mr. Robbins had a clear interastthe outcome of this casexd demonstrated obvious eagerness
to criticize his former employer. His testimonysaass credible than the other witnesses in this

case, and was minimally helpful.
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Plaintiffs next introduced the depositiorstiemony of David Palmer, a theater contracts
manager for KBR, focusing on an excerpt in ilhiRalmer testified that, to his knowledge, KBR
never received a letter of technical direction treotwritten contract diréion or authorization to
burn paint, batteries, b@nts, chemicals, hydraulic fluidpetroleum products, pesticides, or
rubber. March 10 Tr. 85:9-87:9, EQNo. 479. Mr. Palmer also testified in his deposition that
“all land [on forward operating bases] was deeldgdhe mayor’s cell,” a “responsibility that
they jealously guarded.” Def. Ex. 16CF No. 451-19 (Oct. 14, 2016 Deposition of David
Palmer (“Palmer Dep.”) 59:8-12). When askecethier KBR ever operated burn pits without the
military’s knowledge, Mr. Palmer testified thdhat absolutely would not happen with — with
funding streams, funding reportinguality assurancesporting, there were many areas where —
where that — methods where that coutd have — could not have occurrelii’111:16-23.

Plaintiffs nominally disputed Paragrap?3 in Defendants’ Statement of Material
Undisputed Facts [ECF No. 42]1—the principle paragraph iwhich KBR asserts that the
military directed KBR to use burn pits—by arguing only that the “government witnesses on
which KBR relies for this paragraph 23 havédito no knowledge of BR’s contractual tasking
with respect to waste.SeeMarch 10 Tr. 89:2-5, ECF No. 479.

Speaking briefly about the water services pied by KBR, Plaintiffs turned back to the
contract documents and task orders to aragein that KBR wasllagedly operating under a
“what, not how” contract and was required perform in accordance with TB MED 577.
March 10 Tr. 94:10-96:8, ECF No. 479. While thurpose of TB MED 577 was to “provide[]
general instructions,it also gave “detailé® technical guidance and recommendations for the
sanitation control and surveillamof land-based field water sumgd.” Pl. Hr'g Ex. 2017 at 13.

TB MED 577 contains detailed instructionsdaguidelines for the military and contractors who
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were producing, treating, and providing water i@ tperational environment. Pl. Hr'g Ex. 2017
It did not say that a contractehould simply provide water; gave detailed guidance on how to
do so.

Plaintiffs then played for the Court the vidaped deposition of ARCMA Administrative
Contract Officer ("ACQO”) Augustdehn, who testified as to therdracting process with KBR.
Fehn described KBR as the “veins and arterigh®fbase so that the military folks could focus
on war.” Def. Ex. 9, ECF No. 451-19 (O2t, 2016 Deposition of Augusta Fehn (“Fehn Dep.”)
69:24-70:1). Her testimony focused on her undeding of how thecontracting process
generally should or would have worked. rFexample, when presented with a purely
hypothetical question as to how the military would respond if KBR disagreed with a choice of
location for a burn pit, she replied that the miljtawould have asked why and then they would
have trusted the contractor's recommendatidd.”88:7-21. She also explained that “everything
[she] did was followed up with some kind of documentatiolal’ 14:23-24. Ms. Fehn testified
that KBR was not integrated intd‘@rmal military command structurejti. 132:10-13, and was
not part of the DCMA or military chain of command, 136:6-11. However, KBR was “part of
the team” because they “were always thergid all of the supprt work,” and DCMA
“consulted with them.”Id. 136:12-15.

While not discussed at length during the regrPlaintiffs’ own deosition witness, Brad
Lockhart (a vector for KBR in the Departmenit Health, Safety and the Environment and a
Plaintiff in this case, who was assigned toB-Marez in March 2005)testified that he knew
DCMA inspected the burn pits because “theNDXs office, or his living quarters/office, was
directly outside the [HSE] office. . . So healways be in there and so Ray would receive

whatever issues directly from the DCMAnd Base 1 in many cases.” Def. Ex. 29,
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ECF No. 451-22 (Oct. 4, 2016 Depoasiti of Brad Lockhart (“Lockhart Dep.”) 39:24-40:12).
Lockhart also testified that the base comdendecided where a burn pit would be located
because “with [his] military background and [hisiowledge of KBR, it's because there’'s a —
they need to place things for access and egreske site itself for security reasons.Id.
132:11-24.

General Kirk Vollmecke, a theater DCMB&ommander testifying through deposition,
explained the difference between command authanty contract authority, and affirmed that it
was “necessary to separate command authodaty frontract authoritfor the overall good of the
military mission.” Def. Ex. 12, ECF No. 451-19 (Sept. 29, 2016 Deposition of Gen. Kirk
Vollmecke (“Vollmecke Dep.”) 44:20-45:25; 47:21-24).

b. Additional Evidence Presented on Remand

In addition to the evidence presented & thotions hearing, the parties presented the
Court with thousands gfages of exhibits attached to thieirefs. KBR provided the Department
of Defense Report to Congress on the Use aérapir Burn Pits by the United States Armed
Forces (April 28, 2010), which stated that itsvanticipated that during military operations,
open-air burning will be the safest (from a total threat standpoint), most effective, and expedient
manner of solid waste reduction ilicurrent research and development efforts produce efficient,
reliable, and deployable technology to support sustainable operations.” Def. Ex. 58 at 3,
ECF No. 451-23. The same repewtplained that the “decisioto use burn pits in deployed
operations is retained at an operational camdnlevel,” and that “DoD guidance allows
commanders to assess the total risk for mdsatsons, balancing corab risks against other

risks such as environmental exposurdsl.”at 4-5. The report also listed a number of substances
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that could not be burned, including petroleum, oils, lubricants, rubber, unexploded ordnance,
plastic, paint, and hazardous waste/materilsat 6.

Mary Wade, a Senior Contracts ManagethwKBR, provided a declaration describing
how services were initiated under the LOGCAPcBhtract. Def. Ex. 4, ECF No. 451-5. She
explained that prior to the issuance of tasélers, the Army and KBR discussed the Army’s
requirements and KBR provided an estimated cost of fulfilling these requirements as outlined in
a draft SOW.Id.  15. Once the Army approved the estimate and obtained funding, it issued the
task order directing KBR to commence performanick. According to the DCMA Commander
in Iraq, Colonel Walsh, the LOGCAP Planndrem Army Materiel Command in Iraq were
responsible for “translating the military’s requirents into contractual language for a draft task
order Statement of Work.” Def. Ex. 20, EQlo. 451-21 (Decl. of LTC Damon Walsh (“Walsh
Decl.”) 1 24(b)). As the draflSOWs were being developetdiCMA and AMC also specified
themethods of performance KBR was authorized tarudfilling the military’s requirements.”

Id. (emphasis added).

KBR also presented Letters of Techni€iftection (“LOTDs”) showing the military’s
direct involvement in making the kelecisions at issue in this easuch as location and hours of
operation of the burn pits.See, e.g.Def. Ex. 49, ECF No. 451-23 (Feb. 10, 2006 LOTD
“direct[ing] KBR to proceed with digging a new loupit according to the attached site plan”);
Def. Ex. 79, ECF No. 451-24 (Jan. 1, 2006 LOdDRecting KBR to “burn waste at more
frequent intervals” and to “placanother pit in the ¢inity of the existingpit”); Def. Ex. 81,

ECF No. 451-24 (Nov. 11, 2006 LOTD directing KB&"“change the current hours of operation

of the Burn Pit at FOB Summerall from 24 hours a day to 0800-1800.").
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KBR also provided a declaration from JamfesMorris, Quality Assurance Director for
DCMA International, who explained that DCM#nspected in real-time KBR’s performance of
non-hazardous solid and liquid waste manageraedt disposal services, to include burn pit
services, in order to assess KBR'’s adhergncthe terms of the LOGCAP Il Contract and
applicable Task Orders.” Def. Ex. 144 § 7, ECF No. 451-35. DCMA “utilized these real-time
inspections as a mechanism to influence dfetbKBR’s performance in a manner that would
best support the war fighter’'s mission,” and sometinmged the inspections to “adjust or modify
KBR'’s performance by directing KBR take corrective actions. . . Id. { 10.

Mary Sheridan, currently the Deputy @mander of DCMA Baltimore Contract
Management Office, similarly affirmed that 68ernment Performance Evaluators rated KBR’s
performance of non-hazardous solid and ligwdste management and disposal services,
including burn pit services, basen the results of DCMA'’s anitoring and inspections, as well
as the criteria in the LOGCAP lll Award Fee Plan.” Def. Ex. 145 § 10, ECF No. 451-35.

Declarations by various witnessalso indicated that the nidry, not KBR, decided what
could and could not be burned in the burn pi&eeDef. Ex. 47, ECF No. 451-23 (Decl. of
Dr. R. Craig Postlewaite { 6 (“Postlewaite Dec(:"The U.S. military. . .controls what items or
substances may be disposed of in burn pits at military camps in these theaters of war. These
decisions are influenced in part by the realibéghe contingency environment.”)); Def. Ex. 37,
ECF No. 451-22 (Decl. of Gerald E. Vincent (fiéent Decl.”) § 10 (“The military directed. . .
which items could not be disposed of in burn.pit$f something was not specifically prohibited,
then it was allowed to be burned.”)); D&x. 74, ECF No. 451-24 (Memorandum for KBR
stating that “[t]o insure the prep disposal of all animal cargses on Camp Taji, they will be

burned completely to ash at the existing burn pit.But seeDef. Ex. 15, ECF No. 451-19
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(Palmer Dep. 126:10-136:15 (former KBR employestifgng that KBR never got a letter of
technical direction or other direction to bumter alia, paint, disposal pads, military vehicles,
batteries, chemicals, hydraulic fiis, medical waste, petroleum products, and oil, but testifying
that burning plastic water bottles would have bieefuded in the originatontract directives)).

Both parties presented evidence on KBR’s provision of water treatment services in the
form of LOTDs, declarations and depositiostimony, and task orders. The LOTDs and other
contract documents and communications showttiemilitary did not simply require that water
be provided (as would be expected in a “what,hwt” contract), but raégr gave highly detailed
directions to KBR as to its water treatment activiti&ee, e.g.Def. Ex. 114, ECF No. 451-29
(Nov. 26, 2007 Memo Re: ACO Change tiee ACL KBR 084139X-C5-1005 with
Notice-to-Proceed (NTP), Provide Water Wellst{atathat KBR was “direted to provide water
production increase through the driling dhree (3) water wells”)); Def. Ex. 115,
ECF No. 451-29 (Nov. 17, 2007 LOTD (“KBR is dited to fill tankes at Anaconda and
transport full water loads to Speicher in the course of transferring the tankers”)); Def. Ex. 116,
ECF No. 451-29 (July 3, 2008 LOTD (“KBR is hbyedirected to cap a pipe that is leaking
water from the canal in order to stop twater flow”)); Def. Ex. 118, ECF No. 451-29
(Aug. 3, 2008 LOTD (“KBR is hereby directed to oge the water wells to supply the tower
site for up to 8 hours.)) PIl. Hr'g Ex. 1055 at 37-38 (SOW @ding the amountf potable water
to be provided, allowing use of Reverse OsmmdNater Purification Units, and putting forth
required functions and performance standards for each task).

Declarations from Major Sueann Ramsey amajor Tara Hall also indicated that the
military directed KBR’s water treatment activitiedlajor Ramsey, who served as the Chief of

Preventive Medicine for the MNC-I for a yebeginning in November 2006, affirmed that
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“[tlechnical medical bulletins provided the basic standards and testing methodologies that
governed the provision of potable and non-potatdger services,” and that “MNC-I policies
provided detailed specificatiorfer military and contractor psonnel who were authorized to
provide water services in Iraq.” Def. Ex. 88CF No. 451-25 (Decl. of Maj. Sueann O. Ramsey
(“Ramsey Decl.”) § 5). Major Tara Hall, the Chief of Preventive Medicine and Force Health
Protection Officer for MNC-Ifrom October 2007 to Octobe2008, affirmed that “Army
Preventive Medicine had oversighier water operations in Iragq asdpervised the production,
testing, and distribution opotable and nonpotable watérand that the “Army was also
responsible for certifying the safety and efieebtess of Reverse Osmosis Water Purification
Units.” Def. Ex. 39, ECF No. 451-22 (Deaf Maj. Tara Hall (Hall Decl.”) 1 11-12)
(emphasis addedput seePl. Ex. 38 at 32, ECF No. 456-2g3k Order 139 v. 14.2, stating that
the “contractor shall provide, install, operad@d maintain potable and non-potable water
systems,” and that the “contractor shall ensure potable water production standards comply with
TB MED 5777).

Plaintiffs again presented documents thay claim support theiargument that the
LOGCAP contracts dictated only the “wilfanot the “how,” of the contracts.SeePl. Ex. 7,
ECF No. 455-3 (Army Fiel Manual 3-100.21 (100-21)Contractors on the Battlefield
January 2003, § 1-18 (SOWs descrthe work to be performetin terms of ‘what’ is the
required output rather than either ‘how’ the work is to be accomplished or the number of hours
provided.”)); Pl. Ex. 8, ECF No. 455-3 (LOGCA®1 Working With LOGCAP in SWA, at 14
(“We don't tell the LOGCAP Contraat how to perform the Missionye just tell them what the
end result has to be”)id. (“SOW is a description of the work that is to be performed. It details

who, what, when and where but not ‘how.” Thatractor will come back and tell you how they
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are going to accomplish the mission”); Pl. Ex. 30, ECF No. 455-5 (Handbook, Developing a
Performance Work Statement in a Deployed Eonment, Sept. 2009, at 5 (“The contractor
delivers the required service goods but follows its own beptactices.”)). These documents,
however, were very general and were not spetafithe combat operations at issue in Iraq and
Afghanistan. In this case, far more than “what” was required of KBR; the documents and
testimony demonstrate that “hbwvas critical to the military’s decision-making, and its
directives reflect extensive imgttions on how the tasks of washanagement and water supply
were to be accomplished.

Last, the evidence presented shows—andRKides not contest—dh KBR was not in
the “formal” military chain of command, as cordtars remain outside the military chain of
command as a matter of laBeeECF No. 451-1 at 31 n.16 (citirigef. Ex. 6 (Army Pamphlet
715-16,Contractor Deployment Guidat 1 § 1-1 (1998)).However, KBR employees were still
expected to abide by military instructions?l. Ex. 50, ECF No. 456-4 (Army Reg. 715-9,
Contractors Accompanying the Ford®ct. 29, 1999 at 14 T 3-2(f) (“Contractor employees are
not under the direct supervision of militapersonnel in the chain of command,” but the
“contracting officer. . .is responsible for mtmring and implementing contractor performance
requirements” and “contractor employees Ww#l expected to adhere to all guidance alnely all
instructions and general orders issued by the Theater Comman@aenphasis added)).

Additionally, a number of withegs testified as to the integration of KBR into the
military mission. See, e.qg.Def. Ex. 24, ECF No. 451-21 (Decl. of LTG John Vines 10 (“The
success of our operations depended on a nurobdactors, includig KBR’s ability to
implement military directiveslf KBR had not been fully integed into the operation, it would

have created a risk that important military objectives would not have been achi¢eatphasis

40



added)); Def. Ex. 20, ECF No. 451-21 (Walsh D&cl18 (“[Clivilian contractors like KBR have
become integrated into the infrastructure gldging military formations as key elements of the
military’s combat-support structure duringortingency operations”)); Def. Ex. 28,
ECF No. 451-22 (Oct. 15, 2016 Dep. of Sari Bannf“Berman Dep.”) 27:6-16 (testifying that
KBR employees were “functionally under [military] command”)).

VIII. Factual Findings and Conclusions

As a preliminary observation, the Court rejemtis of hand the Plaintiffs’ contention that
the Court must focus solely on selected portiohgshe contract documents chosen by them.
Examining only the broadly applicable genecentract documents, without considering the
numerous other contract documents that dealifsgaly with, for example, burn pits, or taking
into consideration the unrebutted testimony regarding what actually happened on the ground in
these two theaters of war, wouldt amount to the discriminatingquiry into the particular facts
and circumstances of the case that the polioaistion doctrine requiresPlaintiffs’ argument
that the Court should put blinders on and adssonly the contracti@alocuments selected by
them amounts to an attempthave form triumph over substan@sd would require the Court to
ignore the voluminous evidence regarding the hegalities of the wartime environment.

The boilerplate contract hguage notwithstandinghis Court has ansidered all the
evidence presented, includingetlevidence summarized aboveydafinds as a fact that the
military made all of the key decisior issue in this case and exercigiebct and plenary
control over KBR’s use and operation of burn parsd provision of water services. The Court
also concludes that the military retained control in fact over KBR’s waste and water services

such that KBR was integrated into the military chain of command.
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a. The military made the decision to use burn pits at all FOBs in Iraqg and
Afghanistan.

This Court finds that KBR establishdry overwhelming evidence—far more than a
preponderance—that the military, after balancithdghe risks and alternative methods of waste
disposal, made the sensitive decision to use pisnand only burn pits, at all FOBs in Irag and
Afghanistan. See, e.g.Def. Ex. 58, ECF No. 451-23 (DoD Pert to Congress on the Use of
Open-Air Burn Pits by the United States Arnfeafces, Apr. 28, 2010, at 4-5 (“[T]he decision to
use burn pits in deployed operations is regdiat operational command level, based on local
conditions and in accordance with higher level goodg’ and noting that while alternatives are
sought out, they are “not always available safe.”)); Sanchez Testimony, March 9 A.M.
Tr. 84:9-11, ECF No. 481Heater headquarters “mandated thatn pits be used for eliminating
all of the trash”); Mayo Testimony, MarchPM. Tr. 63:10, ECF No. 482 (method of waste
management “determined by the military leeship”); Def. Ex. 26, ECF No. 451-21 (Walsh
Dep. 12:7-10 (it was the “military’s responsibility decide what the wastisposal method is at
all. . .forward operating bases and operati@ations.”)); Postlewaite Testimony, March 9 P.M.
Tr. 136:21-23, ECF No. 482 (base commanders wbakk to consider “dozens of different
factors” and “balance risk” in dermining method of waste dismddecause “that’'s what they
get paid for”); Def. Ex. 122, ECF No. 451-29 (lettesm Gen. Petraeus sitag that “[t]here is
and will continue to be a need for burn gitging contingency operatis”); Pl. Hr'g Ex. 5182
(letter from James Loehrl stating that thertify believes that operating the burn pits in
accordance with contractual requirements. .ansacceptable means of waste disposal in a
contingency environment”).

The continued use of burn pigsen after the military’s corderation of pogntial health

risks “reflect[ed] a policy detenination by military commanders, after weighing the available
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options and considering the conditions on theugd, that exposure to burn pit smoke is less
risky than alternatives such as hauling waste detsf the protected base camps.” Def. Ex. 47,
ECF No. 451-23 (Postlewaite Decl. | 1@ef. Ex. 14, ECF No. 451-19 (Oct. 31, 2016
Deposition of Dr. R. Craig Ptlewaite (“Postlewaite Dep.”215:11-216:3 (testifying that
commanders make the risk decisions)).

The Court finds that there is no credildeidence to suggest that KBR ever made a
unilateral decision to usebaurn pit at even a single FOB in eitieag or Afghanisin. Plaintiffs
would have the Court disragd the compelling testimony of military commanders, DCMA
personnel (who are part of the military), and KBRployees, as well as letters and reports to
Congress from the military—all of which affirm that thelitary decided to use burn pits for
waste disposal—and rely instead on an alldgekl of documents showing written authorization
for KBR’s use of burn pits as evidence thatnsetiow KBR alone made the decision to use them
at certain locations. SeeECF No. 455 at 51but seeSingleton Testimony, March 9 P.M.
Tr. 130:22-131:8, ECF No. 482 (testifying that ttiecision to use burn pits was made by
military but was not always explicitly referenced in the task orders).

Plaintiffs would also have the Court disaed the same testimony and evidence simply
because some of the withesses did not have personal knowledge as to the precise language of
what the LOGCAP Il contracts require&eeTr. Mot. Hr'g, March 13, 2017 (“March 13 Tr.”)
127:4-11, ECF No. 480. This is unremarkable and not surprising since the combat commanders
did not have responsibility for contract documenéstask assigned to contracting officers. Any
lack of personal knowledge asttoe substance of the contmctotwithstanding, the Court finds

KBR’s witnesses to be highly edible and concludes that thalitary, and the military alone,
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unquestionably made theedsion to use burn pitas the method of wastdisposal in every
instance.

Relatedly, the Court finds that there were instances in whiciKkBR used burn pits
without military auhorization, a key allegation in &htiffs’ Master Complaint. See
ECF No. 377 1 33 (“Defendants operated and mahbhgen pits and or [sic] otherwise engaged
in waste management activities at bases wag unauthorized under their contract with the
military and managed and disposed of waste in a manner not authorized by the U.S.
Government.”). It strains logic to assumattiKBR operated burn pits “so large that flames
sometimes shot hundreds of feet into the sleg€ECF No. 377 { 34, yet the military was
unaware that the burn pits existed or, aléiuely, knew that burn pits were being used
improperly yet did nothing to stop their opgon. The only conclusion supported by the
evidence is that KBR’s use of burn pits watsall times authorized and prescribed by the
military. See, e.g.Hersch Testimony, March 9 P.M..T92:25-93:2, ECANo. 482 (testifying
that as DCMA officer at Camp Bucca hevee saw “instances where contractors were
performing unauthorized work”); Def. Ex. 2BCF No. 451-21 (Walsh Dep. 127:12-18 (in his
experience “as a warfighter and a DCMA guy, thHeae never been any hotization required to
use burn pits. You have garbage, you bti)); Def. Ex. 25, ECF No. 451-21 (Nov. 4, 2016
Dep. of LTG John Vines (“Vines Dep.”) at 182-14 (“When you observe something happening
and you . . .don’t take corrective action, you esskyiigie authorizing it ddacto”)). And the
Court’s factual conclusion that the military matie decision to use burn pits as the method of
waste disposal in all instances precludes agyraent that KBR operated the burn pits without

authorization.
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b. The military made all decisions regardingthe location of burn pits on the FOBs
in Irag and Afghanistan.

Another key allegation in Plaiiffs’ Master Complaint is that KBR improperly located
burn pits on the FOBs.SeeECF No. 377 1 34 (“Burn pits wergted in close proximity to
military activities and without proper cddsration of prevailing wind conditions.”)d. I 51
(“KBR breached its contractual and common law duties by failing to locate these burn pits in a
manner that reduced the harinfeffects on human health.”). KBR again established by
overwhelming evidence th#te military alone retmed and exercised comjgecontrol over the
siting of facilities on all basesnd that the military decided wreeto locate the burn pits on all
FOBs in Irag and Afghanistan See, e.g.Vines Testimony, Marcl® P.M. Tr. 32:25-33:22,
ECF No. 482 (base commander “ultimately resgma%for siting decisions and KBR could not
have made any siting decisions because “onlyp#se commander was in a position” to consider
all the factors that went in to the deois); Mayo Testimony, March 9 P.M. Tr. 65:14-25,
ECF No. 482 (the governmentédded where burn pits woulte located” and KBR was not
“allowed to unilaterally move a burn pit frorone location to another”); Def. Ex. 26,
ECF No. 451-21 (Walsh Dep. 57:2-10 (when miiitaleploys “in support of a contingency
operation it exerts total operatial and physical control ovehe sites and base camps it
establishes”)); Def. Ex. 29, BECNo. 451-22 (Lockhart Dep. 132:1% (the militay “decided
where everything went,” and these decisions were “based off site base security issues”));
Def. Ex. 55, ECF No. 451-2@ct. 19, 2016 Dep. of David Berthé‘Bennett Dep.”) 74:14-16
(“[S]Jomething wouldn’t be put in a specificesr without somebody from the FOB mayor’s office
agreeing on that to have happen”)); Def. 8. ECF No. 451-23 (Fek0, 2006 LOTD directing
KBR to “proceed with digging a new burn pit acdagl to the attached site plan”). While

Plaintiffs’ witnesses did indicatihat KBR employees may have been able to provide some input
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or recommendations as to where thfieved the best location would lsee, e.g.Def. Ex. 9,

ECF No. 451-19 (Fehn Dep. 88:7-21 (militarpwd have considered KBR’s recommendation

for best location of burn pits)), the evidence conclusively establishes that the military retained
and exercised ultimate control over siting decisions on all FOBs.

c. The military exercised control overthe operation of the burn pits.

Evidence presented by KBR, and not successfeifyted by the Plaintiffs, establishes,
by far more than a preponderance of the evidence, that the military exercised control over the
operation of the burn pits, andaththe operational actties Plaintiffs challenge were in fact
decisions made by the militarysee, e.g ECF No. 377 { 52 (Plaintiffs alleged that “KBR made
a series of day-to-day operatal decisions, such as the usenainerators, hours of burning, the
substances that could be burned together, vehediccelerants (such as jet fuel) were used,
whether materials were sorted and segemjatand other such gdo-day operational
decisions.”). These allegations were wholly unsubstantiated by thelyécdeed, they were
entirely refuted by it. KBR presented a numbé& LOTDs and memoranda from the military
dictating the hours of operation of the burn pit&l directing that certain items be burn&ke,

e.g, Def. Ex. 74, ECF No451-24 (June 23, 2005 Memo directing KBR to burn animal carcasses
“completely to ash”); Def. Ex. 76, ECF No. %24 (Apr. 9, 2005 Memo directing KBR to burn
dining facility trash); Def. Ex. 77, ECF No. 451-24 (June 29, 2@65o directing KBR to burn
woven fiber filter and used booms); Ddix. 78, ECF No. 451-24 (Dec. 17, 2007 Memo
regarding burning of used oil filtersPef. Ex. 81, ECF No. 451-24 (Nov. 11, 2006 LOTD
directing KBR to change the hours of the operatif the FOB Summerall buipit); Def. Ex. 82,

ECF No. 451-24 (Dec. 29, 2006 OO directing KBR to conduc24 hours operation of the burn

pit at Bagram Air Base).
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The military, not KBR, also determined th@astic water bottles would be burned due to
lack of a feasible alteative means of disposal.See Sanchez Testimony, March 9 A.M.
Tr. 90:9-14, ECF No. 481 (explaininbat plastic bottles were med because the “threat would
be too significant” for the military to use convolgsget them out of the country). The notion
that there may not have been members ohthigary “working shouldetto shoulder with KBR”
in the burn pits, Def. Ex. 19, ECF No. 451-21 (hddep. 156:16-22), doewt alter the Court’s
factual conclusion that in operating thermwits, KBR was at all times acting under the
comprehensive direction and control of the military.

Despite Plaintiffs’ contractual argumentsthe@ contrary, extensevwitness testimony and
evidence also confirmed that thalitary gave broad authorization tmurn the waste that was
produced on the FOBs after conducting a risk-based calculus and concluding that burning was
the only viable method of waste dispos&eeSanchez Testimony, March 9 A.M. Tr. 87:2-5,
ECF No. 481 (affirming that when hesued the order tase burn pits he ‘dd an understanding
of the specific types of things that werergeburned in burn pits” because he was “very well
aware of the waste that a deployed force produced.”87:18-19 (testifying tht the order to
use burn pits was “broad in nature that akstes would be handled in that manner”);
Def. Ex. 37, ECF No. 451-22 (Vincent Decl. 1 (The military directed. . . which items could
not be disposed of in burn pits. . . .If someghwas not specifically prohibited, then it was
allowed to be burned.”)); Def. Ex. 13, ECF N&b1-19 (Decl. of Gen. (Ret.) Ricardo Sanchez
(“Sanchez Decl.”) § 42 (“The military also g9t standards by which burn pits were operated.
These standards. . .reflecteck thilitary’s judgments regarding: (a) the items that were not

eligible for surface burning, and (b) any spect#igthorization to burn certain items in burn

pits.”)).
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To be sure, both KBR’s and Plaintiffs’ witrees testified that lzardous material was
expected to be segregated and disposed of by a method other than surface I8eeifiges
Testimony, March 9 P.M. Tr. 43:8-14, ECF No. 4@®nfirming that it was “absolutely” his
understanding that “hazardous materials were nbibaued to be placed in burn pits”); Def. Ex.
15, ECF No. 451-19 (Palmer Dep. 1290 (“[H]azardous materiashouldn’'t be burned.
There’s another way to handle hazardous mat§jial But this also shows that the military
directed KBR’s operation of the burn pisnd any vague, non-specific allegation that KBR
violated these directives in certain instandegs not negate the conclusion that the military
retained control and made all the key decisgmsounding the use and opgon of burn pits.

d. The military considered alternatives toburn pits and concluded that none were
feasible.

Plaintiffs allege that KBR “failed to timgland properly bring incinerators on-line to
reduce or eliminate the amount of waste bdmgned,” and that KBR “failed to timely and
properly provide recycling services to meanuilyf reduce the amount afaste being burned.”

ECF No. 377 1 34. The evidence conclusively demonstrates that this allegation is utterly false.
The military considered alternatives to surface burning as a method of waste disposal, but
determined that the use of bysits was the only feasible opti@lue to the dangerous nature of

the contingency environment.See Sanchez Testimony, March 9 A.M. Tr. 85:25-86:22,
ECF No. 481 (after considering #fle “realities that exist in ththeater,” the only viable options

for waste disposal were “burning or burying¥Vines Testimony, March 9 P.M. Tr. at 28:1-7,

ECF No. 482 (alternatives such as recycling not always fedsiblere the slightest movement
exposes those moving kmstile actions”).

Not a single witness testified that KBRoutd have unilaterally decided to bring

incinerators into theater, to use landfills, orrécycle waste instead of using burn pits. Every
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witness who testified on the subject confirmedttthis would have to have been a military
decision. See, e.g.Vines Testimony, March 9 P.M. T28:24-29:3, ECF No. 482 (explaining
that he would have to approtke use of incinerators because “everything that came in the
country required support sustainment” and “sate effects.”); Mayo Testimony, March 9 P.M.
Tr. 64:19-24, ECF No. 482 (testifying that KBRutd not install incinerators without military
direction because the “government had to fitnd [they] did do it”); Singleton Testimony,
March 9 P.M. Tr. 117:17-24, ECF No. 482 (KBR confttt have brought incinerators on to bases
because it would have required “U.S. Governnairgction and funding to do so”); Def. Ex. 26,
ECF No. 451-21 (Walsh Dep. 38:10-14 (“decisionvdrether to approve the procurement of an
incinerator” would be made by military). Any ajled failure of KBR to use incinerators or other
methods of waste disposal in faeflected a military judgment thttose alternatives to burn pits
were not feasible in the dangerousytimae contingency environment.

e. The operational arm of the military dictated all requirements, and DCMA
implemented these decisions through the contracting process.

The evidence presented regarding the cohibr@ process makes clear that the base
commanders at the FOBs in Iraqd Afghanistan identified theeeds to be addressed by KBR
and dictated the necessary requirements. eldesisions were based on risk assessments and
military needs in the dangerous, wartime contingency environment. DCMA, the contracting arm
of the military, did not have the authority tthange the requirements as identified by the
operational command, and thab services performed by KBR weeperformed at the behest of
the operational command on the FOBSeeVines Testimony, March 9 P.M. Tr. 19:17-20:2,
ECF No. 482 (DCMA did not “ha the authority to change” the substance of a request for
KBR'’s services issued by the Commanding Gdrieaad DCMA “didn’t have the authority to

modify the requirement without ourowecurrence.”); Def. Ex. 142, ECF No. 451-35
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(Apr. 28, 2016 Dep. of Mary Wade (“Wade Depl21:14-122:20 (testifying that the program
managers, the site managers tayor’'s Cell, and the base commander “had play in what
was. . .in [the] statement[s] of work,” ancethRock Island “executed the task orderst)){task

orders covering Irag would have been discussed “with the people on the ground that were
actually there as opposed to someone in Rdakdsand someone in Houston trying to anticipate

or estimate or make the assumption on whateasled in-country. . .because that's where your
command commanders were, and that's whéee work was being performed.”); Sanchez
Testimony, March 9 A.M. Tr. 625-18, ECF No. 481 (DCMA'’s “re is to take a deployed
commander’s requirements and convert them intoahdogistical contraetd support that then
deploys in support of thoseg@irements for a commander”).

Once the contracts were place, DCMA personnel intacted frequently with KBR
employees to exercise oversight of KBR’s performance and to ensure that its performance
satisfied the military’s needshus exerting further controlSeeDef. Ex. 26, ECF No. 451-21
(Walsh Dep. 45:8-14 (CORs and COTRs interagtgd KBR on a “daily basis” because “their
job was to monitor and oversee KBR’s performanced))17:2-16 (DCMA'’s job was to “make
sure that KBR was performing in accordance with [the] terms and conditions [of the contract],
which included waste management”); D&Xx. 55, ECF No. 451-23 (Bennett Dep. 28:6-10
(explaining that QARs would “te[him] any issues or problemthat they found as far as a
quality perspective with KBR' performance, and [he] walltake that information and
then. . .try to resolve it through contraat means with KBR”)); Singleton Testimony,
March 9 P.M. Tr. 120:18-20, ECF No. 482 (affirmitigat he “personally observe[d] inspections
by CORs and QARs of KBR burn pits”); Déix. 144, ECF No. 451-3fDecl. of James A.

Morris 1 10 (“DCMA conducted redime inspections of KBR’s wi beginning shortly after the
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military invasion and throughout the duration of the war” as a “mechanism to influence and
affect KBR’s performance in a manner that wbhbest support the war fighter's mission.”)).

f. The military retained control over KBR’s pr ovision of water services in Iraq and
Afghanistan.

This Court also finds that the militarytagned a high level of control over KBR’s
provision of water services in Iraq and Afghanistan by issuing detailed directions regarding how
these services were to be provideskeeDef. Ex. 96, ECF No. 451-25 (Ramsey Decl. 15 (“The
military had oversight over the provision of waservices at base camps within Iraqg. . . MNC-I
policies provided detailed specifications for military and contractor personnel who were
authorized to provide water services Imq”)); Def. Ex. 39, ECF No. 451-22 (Hall
Decl. 1 11-12 (“Army Preventive Medicirtead oversight over water operations in liaed
supervised the production, testing, andtdbution of potable and nonpotable water.The
Army was also responsibile for certifying the sgafend effectiveness of Reserve Osmosis Water
Purification Units”) (emphasis added)).

Contrary to the Plaintiffs’ assertions, tkentracts with KBR in this case were most
certainly not limited to the “what” of providingvater, but rather included highly detailed
specifications concerning “how” it was to h@wovided. These directives gave detailed
instructions as to howhe water should be treatexhd by what methods.SeePl. Ex. 54,

ECF No. 456-5 (SOW detailinthe amount of potable water twe provided, allowing use of
Reverse Osmosis Water Purification Units, andipg forth required funitons and performance
standards for each task); Def. Ex. 114 FHM. 451-29 (Nov. 26, 2007 Memo Re: ACO Change
Letter ACL KBR 08-139X-C5-1005 with Notice-#eroceed (NTP), Provide Water Wells

(stating that KBR was “direateto provide water production drease through the drilling of
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three (3) water wells”)); Def. Ex. 115, 118617, 118, ECF No. 451-29, (LOTDs directing KBR’s
provision of variousvater services).

To be sure, there was some evidence tl2R Kvas, at times, responsible for testing and
ensuring the quality of water it delivere®eePIl. Ex. 63, ECF No. 455-14 (Oct. 12, 2016, Dep.
of Maj. Tara Hall (“Hall Dep.”) 106:4-8 (testifying that contractgserating water production
was responsible for testing and ensuring qualib));see id108:15-17 (testifying that the water
“operation is assessed by Preventive Medicamel then the ongoing quality assurance is
conducted by Preventive Medicine”);. HEx. 64, ECF No. 455-14 (Oct. 23, 2016 Dep. of
Lt. Col. Sueann Ramsey (“Ramsey Dep.”) 13B154:8 (testifying that while KBR had the
responsibility to sample and test water for pdighiPreventive Medicine also had “the ability
and capability” to do so, but may have instead iag[d] information fromtesting and analytical
data that KBR might have done.”)).

The evidence, however, shows that the mmfiteetained ultimate control over KBR'’s
performance of these services and tested therwatnsure that the detailed military standards
and methods were being me&@eeDef. Ex. 96, ECF No. 451-25 (Ramsey Decl. { 6 (“Preventive
Medicine personnel in theater were required, rgailarly conducted, surveillance of the potable
water at base camps to ensure the health anty sdfdeployed personnel at the base camps.”));
Def. Ex. 99 at 992-994, ECF No. 451-26 (memodi@re: inspection of potable water tanks at
Camp Ramadi); Def. Ex. 101, 102, 104, 105, 1B6F No. 451-28 (reports from the military

analyzing water samples at various bases).
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g. KBR was integrated into the military’s chain of command and its waste and
water services were essential to the military’s mission.

KBR, as an independent contractor, was undgueebly not part of the military’s chain of
operational command and the military commandetained no direct command authority over
KBR employees. SeeDef. Ex. 6, ECF No. 451-19 (Deptf the Army Pamphlet 715-16,
Contractor Deployment Guideat 1 1-1 (“Contractor emmfees are not under the direct
supervision of military personnel in the amnaf command.”)); DefEx. 25, ECF No. 451-21
(Vines Dep. 122:1-10 (agreeing thetring [his] time in Iraq. . .contractor employees [were] not
under the direct supervision of military personnel in [his] chain of command.”)). Members of
the military’s operational command could not issue direct orders to KBR employges.
Def. Ex. 26, ECF No. 451-21 (Walsh Dep. 128127:2 (“General Sanchez did not have any
authority to direct KBR to do anything.”)); ReEx. 19, ECF No. 451-21 (Loehrl Dep. 97:9-98:5
(testifying that General Sanchezldiot have authority to give reict orders to KBR employees
and that “"KBR was not over there adieect employee of the Army”)).

However, despite the inability of military ig®nnel in the operational command to give
direct orders to KBR—as is the case with @owntractor performing work for the military—the
Court finds that the military nevertheless retaiaethority and control over KBR'’s provision of
waste and water services, and KBR was gl into the military mission and chain of
command. SeeSanchez Testimony, March 9 A.M. Tr. 111:25-112:6, ECF No. 481, (testifying
that “there were directivesdhwere issued that required KBR to comply,” and KBR *“could not
make decisions unilaterally. . .without coordinating and integrating with the military.”); Vines
Testimony, March 9 P.M. Tr. 17:1-9, ECF N#82 (KBR was “integrated in the command
structure” because while he “didn’t have actdaéct authority over them. . .they were part of

our operations on a daibasis”); Def. Ex. 28, ECF No. 451-ZBerman Dep. 27:6-16 (testifying
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that KBR employees were “functionallpnder [military] command”)); Def. Ex. 13,
ECF No. 451-19 (Sanchez Decl. § 20 (“KBRigegration into the command and control
structures allowed the military &xercise the necessary levelohtrol over the entire logistics
chain supporting its operations, including b&BR employees and military personnel.”)jt.

1 22 (“Military commanders are responsible for aflexgs of logistics, regdless of whether that
support is provided organically by the military ordyilian contractors likeKBR.”); Def. Ex. 9,
ECF No. 451-19 (Fehn Dep. 69:24-70:1 (describing KBBRhe “veins and arteries of the base
so that the military folks could focus on war.”)).

Multiple witnesses testified that KBR wagegral to the mission—indeed, Gen. Sanchez
described its services as “not just importabyt “absolutely essential” to the military mission.
March 9 A.M. Tr. 74:13-15, ECF No. 488ee alsdvines Testimony, March 9 P.M. Tr. 12:2-3
ECF No. 482(KBR’s services were “absolutely criit and military “couldn’t perform the
missions without them being done”); Def. 2Q, ECF No. 451-21 (Walsh Decl. § 19 (“Under
LOGCAP I, KBR performed many of the cofenctions that the military had performed on its
own prior to the force reduction that took planethe early 1990s. . .[T]hese services have a
substantial impact on the morale, welfare, andinesd of the combat force.”)). General Vines
explained that KBR’s services were criticalcause the military only had the capacity to provide
the services for about thirty dgyand after that time period tingilitary “couldn’t sustain it with
the existing force structure that the Army dhd military had.” Vines Testimony, March 9 P.M.
Tr. 12:4-10, ECF No. 482. KBR operated in “dirscpport” of the miliary and the military
“issued the order to KBR and to all forces ie ttountry to use burn pits as a means of waste
disposal during the occupation period.” Sar Testimony, March &.M. Tr. 68:25-69:3,;

91:23-25, ECF No. 481. And as discussed abibnemilitary commanders communicated their
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requirements to DCMA, an arm of the militaryhich in turn engaged KBR to complete the
required services. Therefore, the evidermeerwhelmingly demonstrates that KBR was
integrated into the military’s mission and command structure.
IX.  The Applicable Law on the Pditical Question Doctrine

The “nonjusticability of a padlical question is primarily &unction of the separation of
powers.” Baker v. Carr 369 U.S. 186, 210 (1962). The political question doctrine “prevents the
courts from encroaching on issues that the Constitution assigns to [the legislative or executive]
branches or that the judiciary is ill-equipped to decidBurn Pit lll, 744 F.3d at 334. “Most
military decisions lie solely within the purview of the executive brandH.”(citation omitted).
Evaluating whether a case presents a politicaltmuresequires a “discriminating inquiry into the
precise facts and posture of the particut@se,” and cannot be resolved by “semantic
cataloguing.”Baker, 369 U.S. at 217. Whether a case isdzhby the political question doctrine
is a jurisdictional qué®mn, and Plaintiffs bear the bumleof proving that subject matter
jurisdiction exists.See Evans v. B.F. Perkins Cb66 F.3d 642, 647 (4th Cir. 1999).

Other than the Fourth CircuitBurn Pit 11l decision, described in detail above, the parties
cite only a few key cases that address the pdlitjoastion doctrine as #@pplies to government
contractors. While these caseg taut the applicable law as developed thus far, none of the cases
deals with factual circumstances remotely simitathose presented in this case. Indeed, most
involve a single plaintiff beingnjured by a discrete alledly negligent action taken by a
contractor. None involves sweagrg allegations of tortiousonduct by a contractor across two
theaters of war over the course of nearlyezadle. Nevertheless, the cases provide useful

guidance to aid in this Court’s det@nation of the present case.
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a. Carmichael v. Kellogg, Brown & Root Services, Inc.

The Carmichaelcase involved a highly dangerousngoy operation in Iraq in 2004, for
which KBR operated tanker trucks carrying fueCarmichael v. Kellogg, Brown & Root
Servs., Ing.572 F.3d 1271, 1276 (11th Cir. 2009). The convoy was “led by a military convoy
commander. . .in accordance with strict military regulations,” which gave the military “plenary
control’ over convoys such as thae at issue” in that caséd. As the convoy traveled, one of
the trucks, driven by a KBR employee and escdnie@ergeant Carmichael, veered off the road,
causing Sergeant Carmichael serious permanent brain darthge.1278. Carmichael’'s wife
brought suit, alleging that the KBR employeed Haeen “negligent in, among other things,
traveling at an excessive spaatber the circumstances, failingkeep a proper lookout, and in
failing to inspect his vehielbefore operating it.1d. at 1279.

The Eleventh Circuit affirmed the districourt’s holding that the suit was barred by the
political question doctrine becauadjudicating the suit would équire reexamination of many
sensitive judgments and decisions entaigie the military in a time of war.”ld. at 1281.
Indeed, “military judgments governed the planning axecution of virtually every aspect of the
convoy in which Sergeant Carmichael was injurelfl” The court noted that “[a]t the broadest
level,” these military judgments included “the mititag decision to utilize civilian contractors in
conducting the war in Iraqg, and its decision to theecontractors specifita in connection with
fuel-transportation missions suels the one at issue hereld. The court also concluded that,
with respect to the specific convoy at issue]dgh of the[] critical dierminations was made
exclusively by the military.”ld. at 1282.

The Eleventh Circuit explained that the dgmn to use contractors for the convoy in the

first place “call[ed] for deliate balancing of considerations sashrisk and efficiency,” and that
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the “military made numerous notable tactical determinations concerning how the mission could
most safely be executedid. at 1282. Because the circumstances of the convoy and resulting
accident were “so thoroughly pervaded by miljt judgments and decisions, it would be
impossible to make any determination regarding [the employee’sB& Knegligence without
bringing those essential military judgments aedisions under searching judicial scrutinyd.

at 1282-83.

The court rejected Carmichael’'s argument that KBR exercised control over the convoy,
explaining—by citing thesame document attached to Plaintiffs’ brief in this case
Exhibit 50—that the “military regulations malebdundantly clear that KBR was answerable to
the military, and was expected to abide byitary orders, policies, and requirementsld.
at 1283 (citing Army Reg. 715-9 at23f)). The court also rejectedarmichael’'s argument that
the KBR employee had physical control of thénieke, because that argument “amount[ed] to
little more than a play on the warccontrol’ and ‘responsibility.™ 1d. at 1284. The fact that the
employee “had physical control over his tanker [aid] change the fact that he was operating at
all times under orders and determinations made by the military,” amd defense mounted by
KBR. . .would undoubtedlyteithe military’s ordersas the reason whyh¢ employee] did not
reduce his speedd. at 1284-85 (emphasis added).

Importantly, the court rejected Carmichaediggument that deciding the case would not
require review of any military judgmentedause she was claiming that the KBR employee
alone was negligentld. at 1285. First, the court explainedgewf it assumed that Carmichael’s
assertions were true, she had “not coohese to showing that [the employealone was
responsible for the accidentfd. And even assuming that the employee “bore some blame for

the accident,” the facts did nottalslish that he would be therily party to blame.”ld. at 1286.
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b. Taylor v. Kellogg, Brown & Root Services, Inc.

The next case we must considerTigylor v. Kellogg, Brown & Root Services, Inc.
658 F.3d 402 (4th Cir. 2011). This case arosenfla generator malfunction on one specific
occasion at Marine Camp Fallujah in Ira¢d. at 404. Taylor, a Unite@tates Marine, was
working on a generator along witlther Marines, and instructé&BR employees not to turn on
the generator until the Marines told them it was safe to dddsoDespite this direction, a KBR
employee turned on the generator while the Mzsiwere working, causing Taylor to suffer
severe injuries from electrocutiomd.

Taylor sued KBR for negligence, andBR argued that the case presented a
nonjusticiable political questionld. In deciding the appeal, tHeourth Circuit explained, it
would have to assess “firdhe extent to which KBR was undée military’s control, and,
second, whether national defense interests weselgl intertwined with the military’s decisions
governing KBR’s conduct.”ld. at 411. The Fourth Circuit contled in that case that “KBR
was nearly insulated from direct military contesid was itself solely responsible for the safety
of all ‘camp residents during latontractor operations.” Id. Therefore, the military control
factor was not satisfied and didt create a political questiorid. However, the court held that
KBR'’s contributory negligence defense would reguhe court to determine the reasonableness
of some of the military’s actions, an assessntiegit was “beyond the scope of judicial review,”
and thus barred by the political question doctrilie.at 412.

c. Harrisv. Kellogg, Brown & Root Services, Inc.

The next case upon which the parties heavily reMasris v. Kellogg, Brown & Root
Services, In¢. 724 F.3d 458 (3d Cir. 2013), in whichtaff Sergeant Ryan Maseth was

electrocuted and killed while takirgshower in his barracks in Iradd. at 463. His estate and

58



parents then sued KBR, alleging that KBRyligently performed maintenance duties under two
contracts by failing to ground and bond the watenpuwvhen it was installed and after receiving
complaints of electrified water in the barracks. The Third Circuit held that “where the
military does not exercise control but merely pregdhe contractor with general guidelines that
can be satisfied at the contractor’s discreti@mti@ctor actions takenithin that discretion do
not necessarily implicate unreviewable military decisiond.”at 467. The court concluded that
the contracts under which KBR was operatingvmded KBR with “signficant discretion over
how to complete authorized work orders,” so “[ml]ilitary control over KBR’s relevant
activities. . .[did] not introduce an teviewable military decision. . . .Id. The court concluded
that the plaintiff's negligent installation and mi@nance theories were “based solely on whether
KBR satisfied its contract duties,” and that tHisterpretative question [could] be resolved
without second-guessing military decisionsd. at 468-69. Therefore, th@aintiff's theories of
liability did not implicate political questionsid. at 469. The court reanded the case to the
district court to determine which state’s lappéied, as that would detaine whether evaluation
of any of KBR’s defenses would require the court to question any strategic military decisions.
Id. at 476-77.

d. Al Shimari v. CACI Premier Technology

The most recent decision of the Fourth Circuit on the political question doctrine as
applied to government contractordisShimari v. CACI Premier Technology, In840 F.3d 147
(4th Cir. 2016), a caseith vastly different factual circumstancdgn those in the present cases.
In Al Shimarj four Iraqi nationals “alleged that they rgeabused while detained in the custody
of the United States Army at Abu @lib prison” in Iraq in 2003 and 2004d. at 151. They

filed suit against CACI Premier Technologg, government contractor that was providing
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contract interrogation services for the military at the time of the alleged albdisePlaintiffs
alleged that “CACI interrogators entered irdoconspiracy with low-ranking military police
officials to commit abusive acts on the plaintiffs.d. at 152. The district court, after
jurisdictional discovery, concluded that thengwaint presented a nagticiable political
guestion, and “based its decision on three grourfilsthat the military esrcised direct control
over interrogation operatiorag Abu Ghraib; (2) that adjudicatiof the plaintiffs’ claims would
require the court improperly to question semsitmilitary judgments; and (3) that the court
lacked any judicially manageable standata resolve the plaintiffs’ claims.ld. at 151.

The Fourth Circuit vacated and remanded, Imgjdihat the district court “erred in its
analysis by failing to determine whether the military exercigetlial controlover any of
CACI’s alleged conduct.”ld. (emphasis added). It held tHabnduct by CACI employees that
was unlawful when committed is justiciableespective whether #t conduct occurred under
the actual control of the military.ld. It further held that “ast committed by CACI employees
are shielded from judicial review under theipohl question doctrine if they were not unlawful
when committed and occurred undée actual control of the military or involved sensitive
military judgments 1d. (emphasis added).

X.  Legal Conclusions on the Plgical Question Doctrine

a. The “military control” factor requires that the claims be dismissed.

The extensive evidence presented on remand conclusively demonstrates that the
mission-critical, risk-based deaisis surrounding the use and openatdf open burn pits as well
as KBR'’s provision of watdreatment services weneade by the militaras a matter ahilitary
wartime judgment In operating burn pits and prouidj water treatment services, KBR was

acting at all times under the direantd actual control of the opedmtal and contracting arms of
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the military. Thus, Plaintiffs’ claims arisinigom KBR’s waste and water treatment activities
must be dismissed as nonjusdigie political questions.

As the Fourth Circuit did iBurn Pit Il andTaylor, this Court will “look to the Eleventh
Circuit's decision inCarmichael in order to “gauge whethdhe military’s control over KBR
rose to the level necessary to implicatephbétical question doctrine in this caseSee Burn Pit
I, 744 F.3d at 338.Based on this Court’s factual findings as outlined above, this Court
concludes that the “military’s control over KBRdsIrn pit and water treatment tasks rose to the
level of the military’s control over the convoy iBarmichael” See id Indeed, as in
Carmichael] and as demonstrated by the evidence and this Court’s factual findings, “military
judgments governed the planniagd execution of virtually everaspect” of KBR’s waste and
water treatment activitiesSee Carmichagb72 F.3d at 1281.

Notably, the Eleventh Circuit found it important that, “[a]t the broadest level,” the
military judgments at issue “include[d] the militssydecision to utilize civilian contractors in
conducting the war in Iraq, andsidecision to use the contrag specificallyin connection
with” the convoy at issue in that caséd. Similarly, in these cases, at the highest level the
military judgments at issue include the militargscision to use burn pits in the first instance
and to use civilian contractors toopide some waste and water services.

Additionally, the court inCarmichael concluded that the “military regulations make
abundantly clear that KBR was answerable torttilitary, and was expected to abide by military
orders, policies, and requirements,” rendetiing notion that KBR exersed any significant
control over the convoys “implausible.” 572 F.3dlaB3. Here, one of PHtiffs’ own exhibits
contains the very same language—from whateappto be the very same document—that the

Eleventh Circuit inCarmichael cited in support of this conclusion.See id. Pl. Ex. 50,
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ECF No. 456-4 (Army Reg. 715-@ontractors Accompanying the Ford@ct. 29, 1999 at 3-2(f)
(“Contractor employees are not undlee direct supervision of ifitary personnel in the chain of
command,” but the “contracting officer. . .responsible for monitoring and implementing
contractor performance requirements” and “contmaetmployees will be expected to adhere to
all guidance and obey all instrumtis and general orders issuedliyy Theater Commander.”)).

The Eleventh Circuit also rejected a numbérarguments substantially similar to the
ones made by the Plaintiffs here. The plaintif€ermichaelclaimed that KBR had control over
the convoy because “Irvine and other KBR drsvéook their orders from their KBR convoy
commander instead of the military convoy commandeCarmichael] 572 F.3d at 1284.
Plaintiffs here similarly arguéhat KBR had control over its wastind water services in part
because “[m]ilitary commanders had no command authority or direct control over KBR and
could not give orders t&BR or its employees.” ECF No. 455 at 57. AsUarmichae] in
which the court held thahis “[did] not mean that KBRad any authoritpver the convoy,” but
rather just showed that “the military transmitted its orders by using KBR’s management as a
conduit,” 572 F.3d at 1284, it is irrelevant herattthe military’s operational commanders in war
zones did not give direct orders to KBRydainstead effectuated irders by using DCMA
(which is part of the military) as a conduiThe fact remains that the orders came from the
military commanders in the first instance.

The plaintiff in Carmichael also presented—and the Ebewh Circuit rejected—the
argument that there was no political questioecause the KBR employee was ultimately
responsible for steering the vela@ and controlling its speedCarmichae) 572 F.3d at 1284.
Here, the record overwhelmingly established that military control over KBR in Irag and

Afghanistan was comprehensive and complete. It was exercised both through military
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operational commanders and through DCMA and its@®el. This Court thus declines the
invitation of the Plaintiffs to elevate form oveubstance and engage in a “game of semantics”
by looking only at the contract documents sa&ddby them to support the argument that KBR
retained control over the ogpgion of the burn pits. See Taylar 658 F.3d at 407 (citing
Carmichael 572 F.3d at 1284). As i@armichael the fact that KBR may have maintained
“physical control” over the burn pits “does not nba the fact that [it] was operating at all times
under orders and determinations made by the militaigée Carmichael572 F.3d at 1284.
Indeed, defenses mounted by KBR in these cagesld undoubtedly cite the military’s orders
as the reason why” burn pits were used, whesg tirere located, and why certain materials were
burned. See idat 1285.

Finally, as inCarmichae] in these cases “only the military could accurately assess the
risks presented by” the use of burn pits as opptsether methods of waste disposal, and “only
the military was in a position to meaningfully batarthose risks in light of its broader strategies
and objectives.” See id.at 1287. As described in detalbave, this Court concludes that the
military made all the key decisions regarding the use and operation of burn pits over any
alternative method of waste dispgsahd did so after balancing thisks inherent in war zones.
The military—and only the military—was ingsition to balance these risks.

These cases are readily distinguishdbden the Third Circuit’s decision iarris. In
Harris, the Third Circuit concluded &h the plaintiff's claims were “based solely on whether
KBR satisfied its contract duties,” a questioatticould be “resolveavithout second-guessing
military decisions.” Harris, 724 F.3d at 468-69. While Ptaiffs here claim to be only
challenging KBR’s alleged violations of its caamtts with the military, their claims directly

challenge a number of military decisions—such as the critical decision to use burn pits in the
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first place, the location of the pits, and varialetails regarding theioperation. And as the
evidence above demonstrates, unlikélarris, the military here provided far more than “general
guidelines that [could] beatisfied at the cordactor’'s discretion.” Id. at 467. The evidence
shows that the contracts and work orders aioetd specific directives regarding the very
activities about which Plaintiffs complain. &lwitness testimony conclusively shows that the
military made all decisions regarding the usd &tation of burn pitsthe hours of operation,
and the items to be burned. The military madséhsensitive decisions after assessing the risks
and needs of the wartime contingency environmetvaluation of Plaintiffs’ claims—unlike in
Harris—would therefore necessarily require t@isurt to second-guess military decisions.

This case is also distinguishable frdmaylor, 658 F.3d 402, in which the Fourth Circuit
concluded that KBR was not under the militarg@ntrol, but that analyzing the defendant’s
contributory negligence argumefwould require the judiciary to question ‘actual, sensitive
judgments made by the military,” rendering the case nonjusticidbleat 411. InTaylor, the
court found that KBR was not under the military’s control with respect to generator maintenance,
because “KBR was nearly insulated from direct military control and was itself solely responsible
for the safety of all ‘camp residenturing all contractor operations.”ld. at 411. Like in
Taylor, KBR’s contracts here do state that KBR whs sole entity responsible for all of its
employeesseePl. Ex. 38, ECF No. 456-2, bittcannot be said thatBR here was “insulated
from direct military control” as to the vital decisions at issue and “was itself solely responsible”
for the safety of all camp residentSee Taylor658 F.3d at 411 Indeed, KBR’s evidence—
which Plaintiffs do not meaningfully dispute-hesnvs that the military made risk assessments
regarding the use dfurn pits and determined that thepwld continue to beised despite known

health risks.See, e.g.Def. Ex. 122, ECF No. 451-29 (Dec.2008 Letter from Gen. Petraeus to
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Sen. Russell Feingold (explaining that despite potensies, “[t]here is ad will continue to be a
need for burn pits during contingency opera$”)); Def. Ex. 47, EE No. 451-23 (Postlewaite
Decl. 1 10 (“the continueduse of burn pits reflects a policy determination by military
commandersafter weighing the available options and considering the conditions on the ground,
that exposure to burn pit smoke is less risky thié@rnatives such as hauling waste outside of
the protected base camps.”)) (emphasis added).

As noted in Section IXsupra Plaintiffs’ claims here are natuly analogous to any of the
cases cited, as they do notattbnge discrete actionsr clear contract violations. Rather,
Plaintiffs challenge broad policy decisions made by the military, not KBR, in two theaters of war
over the course of almost a decade. Theegfdespite some evidence suggesting that KBR
maintained some level of operational controkioits waste and water treatment activities, the
evidence overwhelmingly demonstrates tha thilitary, not KBR, made the key policy and
operational decisions, and at all times exettigetual control over BR’s performance of its
waste and water treatment activities. Thus, abtons Plaintiffs cHeenge simply cannot be
evaluated without examining or cgi®ning military judgments.

b. The “national defense interests” factor requires dismissal.

While the Fourth Circuit identified the “militargontrol” factor as the primary focus of
its remand on the political question issue, itvisrth noting briefly thathe “national defense
interests” factor also requires dismissal. This factor requires the Court to consider “whether
national defense interests were closely imtened with the military’s decisions governing
KBR’s conduct.” Taylor, 658 F.3d at 411. In evaluating thié&tor, the Court must “carefully

assess the relationship between the militaryKBR, and to ‘look beyond the complaint, [and]
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consider [] how [Plaintiftsmight prove [their] claimfandhow KBR would defend.”See Taylar
658 F.3d at 409 (quotingane v. Halliburton 529 F.3d 548, 565 (5th Cir. 2008)).

Here, national defense interests were not just “closely intertwined” with the military’s
decisions governing KBR’s conduct—they werdhegt very heart of every decision made by the
military with regard to KBR’s wast and water treatment activitiesSee, e.g.Def. Ex. 13,

ECF No. 451-19 (Sanchez Decl. 1 25 (“Because KBfervices were essential to sustaining the
warfighter and ensuring the military’s operatioreddiness, if the military could not control how
KBR performed these services, it could not ensure the highest probability of success for its
operations.”);id. 1 34 (factors affecting waste-managemeectisions in armed conflict include

“(1) operational tempo. . ., (Hecurity concerns, (3) conceroser the healtrand welfare of
troops, and (4) the general impact of was@magement decisions on other logistical
operations”); Vines Testimony, March 9 P.M.. 20:16-24:23, ECF No. 482 (identifying risk,
security, health of serviceméxrs, impact on local populatiomad cost as factors considered
when making any decision on a FOR); 28:19-29:5 (testifying thateither DCMA nor KBR

could have made a unilateral decision to switch from buta o incinerators because
“everything that came in the country required suppostainment” and “had side effects,” so the
military had to “analyze what's the impact goinglte in terms of additional support required,
maintenance personnel required, spare parts, movement”); Sanchez Testimony, March 9 A.M.
Tr. 54:6-14, ECF No. 481 (desarlg waste management as necessary to “preserve. . . the
operational readiness of the force” and as'kay consideration” to “ensure. . .combat
readiness.”).

Regardless of any defenses that KBR migiderar the law that would apply to those

defenses, Plaintiffs’ claims themselves wouldquiee the Court to “question actual, sensitive
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judgments made by the military” and thus fall sglya within the “national defense interests”
factor. See Al Shimari840 F.3d at 158see also idat 159 (holding, without conducting any
choice-of-law analysis, that claims based ammduct of contractors that “involved sensitive
military judgments, and was not unlawful wheemmitted,” were nonjuiable political
guestions). There is a mountah evidence in thicase showing that the claims here would
require the Court to question actual, sensijudgments made by the military that were being
carried out by KBRsee Al Shimari840 F.3d at 158nd it cannot reasonably be disputed that
“national defense interests were closely intertwined with the military’s decisions governing
KBR’s conduct,”see Taylor658 F.3d at 411. Therefore, the “national defense interests” factor
also requires that these suits be dismissed.

c. Plaintiffs’ argument that they are challenging only KBR’s decisions does not
change the Court’s analysis.

Plaintiffs have repeatedly argued that thelaims do not present political questions
because they are challengimgply KBR’s decisions and allegedontract violations. This
argument does not change the @auanalysis. If this werenough to establish subject matter
jurisdiction, there would havéeen no need for the Fourth Circuit to remand the case for
voluminous discovery. Rather, accepting Pl&sitiargument would require the Court to
examine the merits of their claims—wheti@BR breached its contracts—before determining
whether the Court has subject majteisdiction, and the nrgs of Plaintiffs’ contract claims are
not before the Court at this time.

Moreover, a review of themajor allegations in Plaintiffs’ Master Complaint
[ECF No. 377], in light of the evidence unewed during discovery and at the evidentiary
hearing, now shows thatll of the decisions Platiffs challenge weren fact made by the

military—not KBR See, e.g. ECF No. 377 1 51 (claiming that KBR *“fail[ed] to locate these burn
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pits in a manner that reduced the harmfféas on human health”); § 52 (alleging that KBR
made harmful operational decisions such as “hoftitsirning [and] the sukences that could be
burned together”); § 62 (alleginthat KBR “repeatedly failed tmneet the applicable [water
treatment] standards and supplied water which eentaminated, untreateand unsafe”); 1 34
(“Defendants failed to timely bring incineratoos-line to reduce orlieminate the amount of
waste being burned”).

Even if KBR had made some of the key demisi (which it did not)and Plaintiffs were
only challenging KBR’s actions, this would not autdicelly make Plaintiffs’ claims justiciable.
Indeed, inCarmichae] the plaintiff argued that she was pullleging negligence on the part of
KBR, and was therefore not challenging any militdecisions. The Eleventh Circuit rejected
this argument and concluded tlea®en though shclaimed to be chalging KBR’s actions only,
the plaintiff had “not come close” tshowing that the KBR employee was thely party to
blame, and concluded that other military demms could have been implicated as wellee
Carmichae) 572 F.3d at 1285-8®ut see Harris724 F.3d at 468-69 (no political question when
theory of liability was “based solely on whetheBR satisfied its contract duties”). It was also
implicitly rejected inTaylor, in which the Fourth Circuit cohaed that the case presented a
political question even while accepting as tithe notion that the KBR employee acted in
contravention of a military directionSee Taylar658 F.3d at 404. In short, that Plaintiffs claim
to challengeonly KBR’s decisions—and not any decss made by the military—does not
render these claims justicialger se

Plaintiffs also rely onAl Shimarj 840 F.3d at 157, for the proposition that “when a
contractor has engaged in unlawful conduct, ireeipe of the nature afontrol exercised by the

military, the contractor cannot claim protectionder the political question doctrine.” But the

68



claims in Al Shimaridealt with torture and war crimes, and the Fourth Circuit held that the
claims were not political questions insofarthsy “rest on allegationsf unlawful conduct in
violation of settled international law or criminal lawld. at 158. Here, there is no allegation
that KBR violated criminal statutes or settlenternational law infollowing highly detailed
military directives regarding waste management and water supply.

More importantly, the Fourth Circuit iiAl Shimari held that acts committed by
government contractors were “slded from judicial review undehe political question doctrine
if they werenot unlawful when committeghdoccurred under the actual control of the military
or involved sensitiy military judgments Al Shimarj 840 F.3d at 151 (emphasis added). That
is exactly the case here. The acts complained of here were not unlawful when committed,
unquestionably occurred under the actual controhefmilitary, and involved sensitive military
judgments.

After conducting the required “digminating inquiry into the precise facts and posture”
of this caseseeBaker, 369 U.S. at 217, by examining alltbie contract documents (and not just
limited excerpts taken out of contixas well as the evidence demonstrating the level of actual
control that the military exerted on the ground, tBaurt reaches the inescapable conclusion that
these suits must be dismissed pursuattieégolitical question doctrine.

Xl.  The Applicable Law on the FTCA’s “Combatant Activities” Exception Preemption

KBR moved for summary judgment pursuant taém@l Rule of Civil Procedure 56 on its
affirmative defense that Plaintiffs’ claimseapreempted by the FTCA'’s “combatant activities”
exception. “Where, as here, the movant sesksmary judgment on an affirmative defense,”
the burden is on the movant to “conclusively esshball essential elements of that defense.”

Ray Commc’ns, Inc. v. Clear Channel Commc'ns,, IBi€3 F.3d 294, 299 (4th Cir. 2012Jhe
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burden then shifts to the nonmovant to offeré@fic facts showing that there is a genuine issue
for trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986).

The “combatant activities” exception to tR&@CA shields the United States from “[a]ny
claim arising out of the combatant activétieof the military. . .during time of war.”
28 U.S.C. § 2680(j). As the Fourth Circuit has explained, “multiple circuit courts have held that
the federal interests inherent in the caamt activities exception conflict with, and
consequently can preempt, torttstagainst government contractarBen those suits arise out of
what those courts viewed as combatant activiti&uin Pit Ill, 744 F.3d at 346. Two of these
circuit court cases—the ones printarelied upon by the parties—akarris, 724 F.3d 458, and
Saleh 580 F.3d 1.

In Saleh the plaintiffs, Iragi nationals, broughktit against private military contractors
providing interrogation services at the Abu Ghraib military prison in I%ajeh 580 F.3d at 2.
The D.C. Circuit concluded that the plaintiftert law claims alleging abuse were preempted
under the FTCA’s combataactivities exceptionld. at 5. In reaching this conclusion, the D.C.
Circuit noted that the “very purpasef tort law are in conflict wh the pursuit of warfare,” and
thus “the federal government occupies the figlien it comes to warfare, and its interest in
combat is always ‘precisely contrary’ to the imposition of a non-federal tort duty.’at 7
(citing Boyle v. United Technologies Corgl87 U.S. 500, 500 (1988)). The court noted the
potential problems that would arise if governmemntractors for the military were to be subject
to tort suits. Specificallyit anticipated the possibility that, égbntractors were brought into court
on tort claims, the proceedingsithas often as not devolve intan exercise in finger-pointing
between the defendant contractor and the myliteequiring extensive judicial probing of the

government’s wartime policies.id. at 8. These suits would “surely hamper military flexibility
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and cost-effectiveness, as contractors may prove reluctant to expose their employees to
litigation-prone combat situations.”ld. Additionally, the court noted, “allowance of these
claims will potentially interfere with the fedd government’'s authority to punish and deter
misconduct by its own contractorsld.

The D.C. Circuit also held that the cont@abteed not exert extdive operational control
over the activity at issue in der for a state tort suit baset the activity to be preempted,
explaining that the fact “tha contractor has exertsdmelimited influence over an operation
does not undermine the federnaterest in immunizingthe operation from suit.” Saleh
580 F.3d at 8-9. Indeed, it noted thials argument was rejected Boylg 487 U.S. at 513, in
which the Supreme Court held that the “government official made the policy judgment, and it is
that judgment that is protected by preemptio&dleh 580 F.3d at 9.

Therefore, th&Salehcourt created a test—adoptieg the Fourth Circuit ilBurn Pit 11—
to determine when claims against governmeomtractors are preempted under the FTCA:
“During wartime, where a privatgervice contractor is integrated into combatant activities over
which the military retains command authority, a tort claim arising out of the contractor's
engagement in such acti@s shall be preemptedld. at 9. The D.C. Circuit recognized that, at
times, a “service contractor mighe supplying services in clu a discrete manner—perhaps
even in a battlefield context—that those servimsdd be judged separate and apart from combat
activities of the U.S. military.” Id. It explained that if a antractor was working under a
performance-based statement of work that desdronly the end result rather than how the work
was to be accomplished or the number of hours to be provided, “by definition, the military could
not retain command authority noperational control over contracs working on that basis and

thus tort suits against such contmstwould not be preempted. . .Id. at 10.
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The other key case cited by the parties on the preemption isslaeris, the facts of
which are described above, in which the Third Circuit also adoptesihikrbétest for determining
when state tort claims against governmeoht@actors engaging in combatant activities are
preempted.Harris, 724 F.3d at 480. Usingightest, the That Circuit found thathe plaintiffs’
claims were not preempted under theCFATs combatant actities exception.ld. at 481. While
the court concluded that mainteica of electrical systems at a barracks in an active war zone
qualified as combatant activities, it determined that the military “did not retain command
authority over KBR’s installation and mainteganof the pump” because the “relevant contracts
and work orderdid not prescribe how KBR was to perform the wogkuired of it.” Id.
(emphasis added).Because KBR retained “consideraldéscretion. . .in deciding how to
complete the maintenance at issue,” the mili@id/not retain command authority over KBR’s
work and the claims were not preemptédl. at 482.

The Harris court noted that claimsvolving contractors’ comactual violations would
not be preempted “because the conduct undweylyhese violations is necessarily made
independently of the military’s Itttefield conduct and decisionsld. at 481. Therefore, “[s]tate
regulation of these violations. . .does not constitute the regulation of the military’s battlefield
conduct or decisions that § 26506 meant toprevent.” Id. But the situation irHarris—in
which the plaintiffs claimed that, in one instanE®R negligently installed and/or maintained a
water pump, resulting in the electrocution okservicemember—is vastly different from the
sweeping challenges Plaintiffs make here to astily KBR taken at the direction of the military
occurring over the course offacade in two theaters of war.

Importantly, in addressing KBR’s preemption defense and adoptirsplbbpreemption

test, the Fourth Circuit iBurn Pit Il noted that it was “irrelevahthat government contractors
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cannot qualify as “combatants” because “Baehtest does not requirprivate actors to be
combatants; it simply requires them to ‘b#egrated into combatant activities.’Burn Pit lIl,

744 F.3d at 350. It gained that “theSalehtest allows the preemptioof state tort law only
when it affects activities stemming from military commandil’ at 351. Therefore, in order to
determine whether the Plaintiffs’ claims wgyeeempted, it was necessary to determine “the
extent to which KBR was integrate@tto the military chain of command.Id.

XII. Legal Conclusions on “Combaant Activities” Preemption

In its opinion inBurn Pit Ill, the Fourth Circuit, noting thate “conflict between federal
interests and state tort law is broad in the catauiit activities exceptiorontext,” concluded that
KBR’s waste and water treatment activities were “combatant activities” within the meaning of
the statute, but remanded for this Court'tedmination of “the etent to which KBR was
integrated into the military chain of commandBurn Pit Ill, 744 F.3d at 349 n. 11, 351. After
considering the extensive evidence presentedCiist reaches the conclusion that KBR was, in
fact, highly integrated intaghe military command and the military mission, and as a result,
Plaintiffs’ claims are preempted, even if thag not nonjusticiable palial questions.

As a preliminary matter, the D.C. Circuit 8alehnoted that the “district judge properly
focused on the chain of command and the degree of integratiomtfeaatt, existed between the
military and both contractors’ employeeather than the contract terms. . .” Saleh
580 F.3d at 4 (emphasis addesBe also Burn Pit 111744 F.3d at 351 (noting the same). This
Court will likewise focus on thactual degree of integration that existed between KBR and the
military, and will not put blinders on and solely examine the selected contract terms relied upon

by the Plaintiffs.
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The overwhelming weight of evidence shothist KBR was highly integrated into the
military’s mission and “inextricably embedded in the military structure3ee Saleh
580 F.3d at 8. Indeed, both Plaintiffs’ and Defendanigiesses testd#d as to the vast extent of
KBR’s integration with the military. See, e.g. Def. Ex. 9, ECF No. 451-19 (Fehn
Dep. 69:24-70:1 (describing KBR as the “veins andri@deof the base so that the military folks
could focus on war.”)); Def. Ex. 135, EQRo. 451-31 (Oct. 31, 2016 Dep. of LTC (Ret.)
Ricky Joe Lamberth 111:2-15 (testifying that KERRCMA, the Defense Contract Audit Agency,
and the Defense Logistics Agency “should haserbworking together as. . .a team”)).

General Sanchez and General Vines both testified as to the essential nature of KBR’s
waste and water treatment services in Iraq Afghanistan, going so far as to say that the
military would not have been able to accdisip its missions without KBR’s servicesSee
Sanchez Testimony, March 9 A.M. Tr. 74:183; ECF No. 481 (describing KBR’s work as
“absolutely essential” and a “key componeni{tbé military’s] readiness and capacity to win.”);
Vines Testimony, March 9 P.M. Tr. 12:2-3, EQ¥o0. 482 (describingKBR’s services as
“absolutely critical” to the military mission).

General Sanchez further explained thhere was “in fact the integration and
synchronization of [the military’s and KBR’s] operations on the battlefield, there were directives
that were issued that required KBR to cdyripand that KBR “could not make decisions
unilaterally. . .without coordirieng and integrating with the military.” Sanchez Testimony,
March 9 A.M. Tr. 111:25-112:6, ECF No. 481. SimiaGeneral Vines expined that while he
“did not have actual direct authority over” IRB they were “integrated into the command
structure” of the military because “they were prfthe military’s] operations on a daily basis.”

Vines Testimony, March 9 P.M. Tr. 16:25-17ECF No. 482. The voluminous testimony on the
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extent of KBR’s integration with the military agell as the level of the military’s control over
KBR’s waste and water services eviscerates any doubt that KBR was highly integrated into the
military’s chain of command.

Plaintiffs argue that their claims cannbé preempted because KBR allegedly was
operating pursuant to “what, nlebw” contracts, citing again torailitary training pamphlet that
says, “We don't tell the LOGCAPdDtractor how to perform the BBion; we just tell them what
the end result has to B&ECF No. 455 at 53seePl. Ex. 8 at 6025-0015, ECF No. 455-3. This
cannot be sufficient to end the inquiry, however; if it were, remand would have been futile as this
document was contained in the record before the Fourth CircBitirim Pit Ill. On the other
hand, KBR has presented extensive evidence igigothat in this case the military and the
contract documents dictatedth the “what” and the “hofaof KBR’s performance.

As described in detail above, KBR’s uncontndgd evidence shows that the military in
fact made the decisions regarding the “mannewbich the work is to be performed,” and did
not simply instruct KBR to, for example, “dismosf waste” or “provide water.” Indeed, the
military made the critical decision in the firgtstance to use burn pits and decided where to
locate the burn pits, decided which substn could be burned, and monitored burn pit
emissions in order to conduct a risk analysiglétermine whether they should continue to be
used. The military similarly gave KBR equally detailed instructions regarding its water
treatment services. It cannot be said ttte military’s orders and contractual direction
encompassed only the “purpose of the work to be performed,” leaving the “how” completely
within KBR'’s discretion.

Plaintiffs also argue that there was a ladfkintegration in part because “neither the

military nor DCMA could give any direct orders to KBR employees or supervise KBR
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employees,” and because “KBR, and KBR alom@naged and supervised its employees.”
ECF No. 455 at 68-69. Plaintiffs argue that 8aehtest asks whether KBR employees were
“essentially functioning as sa&ts in all but name.”ld. at 68. While the district court iBaleh

did find the employees of one tiie defendant contractors (Tit&orp.) to be “functioning as
soldiers in all but nam&580 F.3d at 4 (quotingporahim v. Titan Corp.556 F. Supp. 2d, 1, 5
(D.D.C. 2007)), the district court found the atliefendant contractor K1 International Inc.)

to be subject to a “dual clmaof command” because the “company retained the power to give
‘advice and feedback’ to its employees and bseauterrogators were instructed to report
abuses up both the company and military mbaf command,” and because the site manager
“said that he had authority to prohibit integedions inconsistent Wi the company ethics
policy,” id. For those reasons, the district counurid that the claims against Titan were
preempted, but the claims against CACI were habt.

Fatal to Plaintiffs’ argument is that the D.Circuit reversed thelistrict court as to
CACI, finding that the claims against it were afgeempted. The D.C. Circuit specifically held
that the military need not exercise “exclusive operational control” over a contractor in order for
the claims to be preempted, as “unique aighificant federal interests are implicated in
situations where operational cortfalls short of exclusive.”Saleh 580 F.3d at 8. It held that
the fact that a “contractor has exertsdmelimited influence over an operation does not
undermine the federal interest mmunizing the operation from suitid. at 8-9. Here, even if
KBR had exercised some limited influence over its operation of waste and water treatment
services, the claims would still be preemptaetause the activisestemmed from military

commands and because KBR was fully integratigd the military in performing its mission.
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Moreover, as discussed abo®aintiffs’ argument that KBRvas not part of the formal
military chain of command is irrelevant to tBalehpreemption analysis, as military contractors
are never part of the mtary chain of commandSeeECF No. 462 at 25, 32 (citing Def. Ex. 6,
ECF No. 451-19 (Dep’t adhe Army Pamphlet 715-1&ontractor Deployment Guidat 1 § 1-1
(“Contractor employees are not undlee direct supervision of ifitary personnel in the chain of
command.”))); see also Burn Pit I]l 744 F.3d at 350 (noting that is “irrelevant” that
contractors cannot qualify as combatants becausBdlehtest “does not require private actors
to be combatants; it simply requires them toirliegrated into combatant activities”) (citation
and quotation marks omitted).

Plaintiffs argue that the facts heaee “far more analogous to thoseHarris than those
in Saleh? ECF No. 455 at 66. This Coutisagrees. The Third Circuit Harris found that the
“military did not retain command authority over KBR’s installation and maintenance of the
pump because . . .the relevant contracts work orders did not prescribe how KBR was to
perform the work required of it.Harris, 724 F.3d at 481. Rathergtlontracts and work orders
“provided for general requirements or objectiee®sl then gave KBR coiaerable discretion in
deciding how to satisfy them.Id.

Not so here. In these cases, acudssed at length in Section VIHupra the military
madeall key decisions surroundingBR’s provision of waste andater treatment services,
without leaving KBR discretion, let alone “considkle discretion,” in deciding how to carry out
its waste and water services. Unlike Hiarris, here military decisions are at the heart of
Plaintiffs’ claims, and all of the challengetbnduct stemmed from quessential military

judgments.
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TheHarris court did indeed indicate that challeede contractors’ @ntractual violations
would not be preempted under the combatativides exception. 724 F.3d at 481 (“State
regulation of [contractual] violations. . .does not constitute the regulation of the military’s
battlefield conduct or decisions that 8§ 2680(j)m&ant to prevent.”). But the situation in
Harris—in which the plaintiffsclaimed that, in one instance, KBR negligently installed and/or
maintained a water pump, resultimgthe electrocution of a servicemember—is vastly different
from the sweeping challenges Plaintiffs makeeht® actions occurring over the course of a
decade in two different theaters of war, duringohHKBR acted at all times pursuant to military
commands and was integrated into the military command structure to perform a common
mission.

Last, Plaintiffs’ claims do not fall under the small exception to the broad preemption rule
announced inSaleh. The court inSaleh“recognize[d] that a servc contractor might be
supplying services in such a diste manner—perhaps even in a battlefield context—that those
services could be judged separate and apart frombat activities ahe U.S. military.” Saleh
580 F.3d at 9. It also recognized that gtduse performance-based statements of work
‘describe the work in terms of the required resudther than either ‘how’ the work is to be
accomplished or the number of hours to be pied,” the military “could not retain command
authority nor operational control evcontractors working on thatdia and thus tort suits against
such contractors would not peeempted under our holdingld. at 10.

That is simply not the case here. The exitk does not supporetimotion that KBR was
operating in “such a discrete manner” that Rifi;mare challenging its “sole discretion,” nor
does it remotely support Plaintiffs’ contem that KBR was acting solely pursuant to

performance-based statements of work that diddescribe how the work was to be performed.
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See id. Rather, as set forth abowe this Court’s factual findinggnd conclusions, it was the
military that exercised discretion in making alltbé key decisions challenged in this case, and
KBR’s actions all stemmed from military commands and military judgments.

The Salehcourt noted that the principle that “the Constitution specifically commits the
Nation’s war powers to the federal government, asda result, the statdmve traditionally
played no role in warfare,” was “cornerstone” of preemptionah“secure[d] the foundation of
[its] holding.” 580 F.3d at 11. Here, Plaintifthallenge activities thattemmed from military
commands and were performed while KBR wasmpletely integrated into the military
command structure. Thus, Plaintiffs’ clainase preempted under the FTCA’s “combatant
activities” exception and BR is entitled to summarnudgment on this ground.

CONCLUSION

As it observed in its 2013 Opinion, the Courinist unsympathetic to the claims of the
Plaintiffs. Many of them have been harmedgast to some extent, by the use of open burn pits
or by the water that they drank in Iraq or Afghaamist However, as to those Plaintiffs who claim
injury while serving in the military, thegre not without significant remedieSeeDefense Base
Act, 42 U.S.C. 88 1651-1654; War Hazards Compensation Act, 42 U.S.C. 8§ 1701-1706. In
addition, bipartisan legislatio was recently introduced i€ongress to provide additional
remedies to persons affted by the burn pitsSeeHelping Veterans Exposed to Burn Pits Act,
H.R. 1279, S. 319, 115th Cong. (2017) (assigned to the House Veterans’ Affairs and Armed
Services Committees and the Senate Vateraffairs Committee, respectively).

The fairly limited case law applicable in thiase establishes legal principles that this
Court has applied based upon its factual findinffeose cases, however, are not a perfect “fit”

for the circumstances of thisase. The sweeping, generalizéeicade-long multi-war zone
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claims made by the Plaintiffsefactually quite different from the far more limited and discrete
circumstances in cases involviag individual military convoy@armichae), electrocution of a
soldier in a showerHarris), electrocution of a workmarTaylor), and torture Al Shimar). The
legal principles established those cases were not appliedsiweeping claims of the nature
made by the Plaintiffs in the cases now before this Court.

Unlike those cases, the cases before thistGlmunot involve, foexample, an allegation
that a KBR employee, contrary to both military operational command and contracting officer
directives, burned a specific banned substac@esing a specific injury to an identified
individual on a given date. If#itwere the case, it is possiblatth justiciable question might be
presented that would not be preempted akernt‘discrete manner” exception describe®aieh
580 F.3d at 9. That is not, however, the natfréghese cases. The allegations made by the
Plaintiffs are anything but discret@.hey are not specific to a patlar time, date or place, but
relate primarily to the use of open burn pitsl dne furnishing of water in Iraq and Afghanistan
stretching over a period as long as a decade.

Having chosen to assert broddss action claims that ultimately resulted in the creation
of this multi-district ltigation, the Plaintiffs mst stand on the centiigl of their common issue
of fact, i.e., the use of open lnupits. As discussed at lengabove, the use of open burn pits
was a quintessential military decision madehmy military, not KBR, and was a decision driven

by the exigencies of war.
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For the foregoing reasons, the Court will, bgparate Order, grant the Defendants’
Motion to Dismiss [ECHNo. 451], deny Defendants’ Motion ®trike Plaintiffs’ Hundreds of

Declarations [ECF No.68], and direct that alomplaints be dismisséd.

Date: July 19, 2017 Is/
Roger W. Titus
UnitedState<District Judge

% KBR also filed a Motion to Strike Plaintiffs’ Hundreds of Declarations and for ApjatepRelief [ECF No. 463],
requesting that the Court strike “hundseaf inadmissible and objectionable declarations that Plaintiffs improperly
seek to rely on to oppose KBR’s motion” and sanctiomEfts’ counsel. SpecificallyKBR objected to a footnote

in Plaintiffs’ Response in Opposition that cites hundreds of “declarations responding to KBR'sgattmies
setting out Plaintiffs’ knowledge of violations by KBR3eeECF No. 455 at 52 n.15 (citing ECF Nos. 432, 435,
437, 445). While the Court finds these voluminous declarations to be unhelpful and irreletaanglysis of the
purely jurisdictional issues presently before it, the €aill deny KBR’s motion to strike and for sanctions of
Plaintiffs’ counsel [ECF No. 463].
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