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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
EEOC *
*
Plaintiff, *
*  Case No.: RWT 09cv2573
V. *
*
FREEMAN *
*
Defendant. *

*

MEMORANDUM OPINION

For many employers, conducting a criminatbry or credit record background check on
a potential employee is a rational and legitin@mponent of a reasonable hiring process. The
reasons for conducting such checkre obvious. Employers hageclear incetive to avoid
hiring employees who have a proven tendency foadd or steal from their employers, engage
in workplace violence, or who otherwise apptabe untrustworthy and unreliable. However,
under Title VII of the Gril Rights Act of 1964, a specifibiring policy may constitute an
unlawful employment practigéit has a disparate impact on thasis of race, color, religion, sex
or national origin and the employer fails to dentoats that the challenged practice is job-related
for the position in question and consistemth business necessity. 42 U.S.C. § 2000e—
2(k)(1)(A)().

As the agency responsibler fimvestigating possible violatie of the Act and enforcing
anti-discrimination laws in the employmenah®, the EEOC has brougthtis action against the
Defendant, Freeman, alleging that it has imgetad a hiring policy tit, though facially
neutral, has a discriminatory effect on AfriecAmerican and male applicants. The present case

is only one of a series of actions recentlgught by the EEOC against employers who rely on
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criminal background and/or crediistory checks in making hiring decisions. For example, in
two recent complaints filed agest discount retailer Diar General Corp.rad car manufacturer
BMW, the EEOC claimed that those employerproperly used criminal background checks to
bar potential employees, resulting in a dispaiatpact on African-American applicants. Scott
Thurm, Employment Checks Fuel Race Complaiall St. J., June 12, 2013, at Addailable
at http://online.wsj.com/article/ SB10001424127887323495604578539283518855020.html.

Because of the higher rate of incartera of African-Americans than Caucasians,
indiscriminate use of criminal history informati might have the predidike result of excluding
African-Americans at a higher rate than Cauagasialndeed, the high@rcarceration rate might
cause one to fear that any use of criminal hisitoigrmation would be in violation of Title VII.
However, this is simply not the case. Carefud appropriate use of criminal history information
is an important, and in many cases essentialt of the employment process of employers
throughout the United States. As Freemamngsoout, even the EEOC conducts criminal
background investigations as a condition of eppient for all employees, and conducts credit
background checks on approximately 90 perceitsgfositions. ECF No. 114-44 at 7-8.

Thus, it is not the mere use of any crimihestory or credit information generally that is
a matter of concern und@itle VII, but rather what specifimformation is used and how it is
used. Because of this, it is simply not enougldemonstrate that criminal history or credit
information has been used. Rather, a dispaiapact case must be carefully focused on a
specific practice with an evideaty foundation showing that it hasdisparate impact because of
a prohibited factor.

Proof of disparate impact requires relialihel accurate statistical analysis performed by a

gualified expert. As the Supreme Court has ndtbe, inevitable focus on statistics in disparate



impact cases” results in a very “high standard[] of proof” that can be difficult for plaintiffs to
meet. Watson v. Fort Worth Bank and Trud87 U.S. 977, 992, 999 (1988}lerely pointing to
“statistical disparities in the employer’s workr¢e” is not sufficient; thelaintiff must provide
“statistical evidence of a kind and degree sufficienshow that the practice in question has
caused the exclusion of applicants for jobspoymotions because of their membership in a
protected group.” Id. at 994. Even if the plaintiff is abl® proffer such evidence, neither
“courts [n]or defendants [are] obliged to assuna fhlaintiffs’ statistical evidence is reliable,”
but can challenge the techniques or data used in the analgsiat 996. Moreover, even if
meaningful and reliable statistiese presented, a plaintiff is recgdl to separate out and identify
the “specific” employment pracie that is allegedly responkbfor the disparate impact,
particularly where employers combine etiive and subjectiviiring criteria. Id. at 994.

While some specific uses of crinain and credit backgund checks may be
discriminatory and violate the provision of Title VII, the EEOC bears the burden of supplying
reliable expert testimony and statistical analybet demonstrates disparate impact stemming
from a specific employment practice beforelswa violation can be found. For the reasons
explained below, the EEOC héaled to do so in tis case. Accordigly, summary judgment
shall be granted to Defendant.

BACKGROUND

Defendant is a provider of integratedsees for expositions, conventions, corporate
events, meetings, and exhibit programsithwannual revenues exceeding $1.3 billion.
ECF No. 114-3 at 11 3-4. The family-owneampany employs over 3,500 full-time and 25,000

part-time and seasonal workers, with offiagsnajor cities throughout the United Statéd.



Like many employers, Defendant has experghproblems with embezzlement, theft,
drug use, and workplace varice by its employees. EQ¥os. 114-38 at 6-9; 114-39 at 12,
16-18. In 2001, Defendant began conducting backgrocimetcks on applicants so that it could
better evaluate the trustworthiness, reliability, and effectiveness of prospective empliayees.
The background checks were designed with five goatsind: “(1) avoid exposure to negligent
hiring/retention lawsuits; (2) increase thecwdty of Defendant’'s assets and employees;
(3) reduce liability from inconsistent hiring orreening practices; (4) proactively reduce the risk
of employee-related loss; and (5) mitigate thellitood of an adverse incident occurring on
company property that could jeopardize custooreemployee confidence.” ECF Nos. 114-1 at
5; 114-38 at 6-8, 18; 1139 at 9-10, 13; 114-4 at 1.

From July 20, 2006to August of 2013, the types of background checks performed by
Defendant varied with thnature of the jobosight. ECF Nos. 114-4114-38 at 20; 114-40 at 6.
For “general employees,” i.e., those who did not hold credit sensitive jobs, the check included
only a criminal history invdgation and social securityerification. ECF No. 114-41.For
“credit sensitive” positions, the check alseluded a credihistory review. Id. A position was
deemed credit sensitive if the employee holdimat position had access to client or company
credit card information, handled money, checks,similar valuable items, had budgetary

authority, had authority to make agreements with respeatustomer invoices, or made

! Prior to July of 2006, Defendantdhatricter criteria for credit seitive job applicants, such that
more applicants tended to fail the che@eeECF Nos. 108-15 at {1 808-16. Applicants with
more than one account 90 daysnoore past due, more thame active collection account that
was not medically related, more than two paid chaifgein the prior three years, or more than
one unpaid charge off in thgior three yearsyere excluded from employmentd. This time
period, and hence the stricteripygl is not covered or imgated under the EEOC'’s claind.

2 Since August of 2011, Defendantshstopped investigating its afalnts’ credit histories. The
EEOC has no claimants after this da=eECF No. 114-37.
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purchases from vendors. ECF Nos. 114-387t22; 114-39 at 21-24. Finally, for company
officers, general managers, and department heads, the Defgeafortned an education and
certification verification in additin to the above checks. ECF No. 144-41. In total, Defendant
regularly ran credit checks for 44 job titles,yqmared to 109 positionthat did not require a
credit check. ECF No. 114-7 at 10-13.

Defendant’s standard employment applmatiorm asked: “Have you ever pleaded guilty
to, or been convicted of, aiginal offense.” ECF No. 144-4lf the applicant responded in the
affirmative, they were given space tiescribe the date and circumstancdd. The form
contained the following advisement:

A conviction does not automatically mean you will not be offered a job.

What you were convicted of, the circumstances surrounding the conviction

and how long ago the conviction occufrae important considerations in

determining your eligibility. Give all #n facts, so that a fair decision can

be made.
Id. Applicants were also required to signfaxm authorizing a vendor, PreScreen America
(PSA), to conduct the background istigation. ECF No. 114-3 at § 1Zhe authorization form
contained the same questions as the employamgpitcation regarding prior criminal offenses.
ECF No. 114-5.

Generally, the background check was runrafte applicant was offered and accepted a
position, but before he or she bagaork. ECF No. 114-38 at 15-16-or credit checks, PSA
obtained credit histories from TransUnion, a ol credit bureau; focriminal checks, PSA
collected information on convictiorend their equivalents and aaicriminal warrants, but not

arrests. ECF No. 114-45 at 5-Defendant limited its considerati of convictiongo those that

occurred within seven yean$ the application dateld. at 8.



Defendant used a multi-step evaluation psscto review the information obtained by
PSA and determine whether an applicant waslified to begin work. First, Defendant
considered whether the applitanas truthful aboutis or her criminalconvictions on the
application and authorization fos. Under one of the few bright-line rules in Defendant’s
policy, an applicant who failed to disclosg conviction, seriously misrepresented the
circumstances of a criminal offense, or maay other materially dishonest statement on the
application, was automatically disqualified. EGlo. 108-15 at § 16; ECF No. 114-3 at T 17.
Second, Defendant examined any outstanding am@sants. Applicantsith pending warrants
were given a reasonable opportunity to resale matter and have the warrant withdrawn;
failure to do so made it likely, but not impossible, forthe applicant to be hired.
ECF No. 108-1%t { 14. Third, Defendacbnsidered the existence afy criminal convictions
which the applicant committed, or was releasennfrconfinement for, within the past seven
years® Id. Finally, Defendant evaltied whether the criminalooduct underlying a particular
conviction made an applicant unsuiebdbr employment. ECF No. 108-7 at 3-9'ypes of
convictions that were of pactlar concern to Defendantn@ would generally disqualify an
applicant, included those involving violencesttaction of private property, sexual misconduct,
felony drug convictionspr job-related misdeganors. ECF No. 108-1&t f 15. In general,
initial decisions by Defendant’s office manager twhire an applicant because of a particular
conviction were reviewed and approved by Defendant's senior vice president for human

resources or vice president of beneditel compliance. ECF No. 114-43 at 15-19.

% On its face, Defendant’s policy appeaemsonable and suitably taim to its purpose of
ensuring an honest work forcéefendant does not unnecessaitiifyude into applicants’ prior
brushes with the law, looking only seven yeaask for possible convictions, and ignoring any
arrests that did not result in a conviction or guilty plea. By contrast, the Federal Rules of
Evidence permit a witness’s chamctor truthfulness to be ingached by evidence of criminal
convictions that occurred up to tgears prior. Fed. R. Evid. 609(b).
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For credit checks during ¢hrelevant time period coveredoy the EEOC’s complaint,
Defendant’s policy consisted of a list of higi criteria. ECF Nos. 108-15 at § 7; 108-17.
Applicants whose credit histories revealed, af the following issues were excluded from
employment for a credit-sensitive position:

1) More than two accounts of $300roore that were 90 days past due;
2) More than three collection accoulttiat were not nacally related;
3) More than two paid charge-offs in the prior 12 months;

4) Any unpaid charge-offs in the prior 12 months;

5) A car repossessed in the prior three years;

6) A house foreclosure in the prior three years;

7) Filed for bankruptcy in the prior seven years;

8) A judgment in the prior seven years;

9) A default on student loans;

10) Any unsatisfied liens;

11) Any satisfied liens in the prior three years;

12) Any delinquency ipaying child support.

The EEOC has not challenged any of the speciiteria or procedeas described above,
but has merely alleged that Defendant’s @plof conducting crimial and credit background
checks, as a whole, produces a digfaimpact on protected classes.

PROCEDURAL HISTORY

On January 17, 2008, applicant Katrina Vaugn filed a discrimination complaint with the
EEOC, asserting that Defendant violated eTMIl by rejecting her for employment based on
information about her credit history. ECB.N7-2, Ex. 1. Based on Ms. Vaughn’s charge, on
September 30, 2009, the EEOC filed a complairthia Court under Sections 706 and 707 of
Title VII of the Civil Rights acts of 1964, asnended, 42 U.S.C. 88 2000e-5(f)(1) and (3) and
2000e-6. ECF No. 1.

In its complaint, the EEOC alleged thate® February of 2001, Defendant engaged in a

“pattern or practice” of discrimination again&trican-American job applicants by using poor



credit history as a hiring criterion (the “credlass”), and against African-American, Hispanic,
and male job applicants by using criminal histasya hiring criterion (the “criminal class”)d.
at 71 8-11. The EEOC asserted that these hiritegiarhave a significardisparate impact on
the identified suspect classesdaare not job-related or cont@at with business necessityd.
The EEOC sought an injunction gbribiting Defendant using any exfit history or criminal
history information when hiring employee#d. at  A. It also soughimake whole” relief for
affected class members, including back pathwwrejudgment interest and other affirmative
relief necessary to eradicate the effects ohwfll employment practices, such as instatement
and front pay in lieu thereold. at {1 B-E.

A period of contentious discomeand a flurry of motionsctivity followed the filing of
the complaint. Subsequent decisions by thisrClimited the scope of the claims currently at
issue and put an end to several of the EEOC'’s initial contentions. On April 27, 2010, this Court
granted Defendant’s motion to dismiss all klai relating to hiring decisions made before
March 23, 2007, the date 300 days before thmiaky 17, 2008 charge of discrimination that
served as the legal predicdte the EEOC’s claims. ECF No. 19. On January 31, 2011, this
Court also granted Defendanpsirtial motion for summary judgment and dismissed all claims
relating to decisions based on crimindlistory information and made prior to
November 30, 2007, the date 300 days before the EEOC notified Defendant on
September 25, 2008 that it was expanding itgestigation to inalde potential race
discrimination based on use of criminalstory records. ECHNo. 43. Finally, on
August 24, 2012, the parties stipulated to a disali with prejudice of the EEOC’s claim that

Defendant unlawfully discriminates aigst Hispanics. ECF No. 95.



As a result of these developments, the EEOC’s current “credit class” consists of 51
African-Americans who allegedly were unlawy excluded from employment between
March 23, 2007 and August 11, 2011. ECF No. 112 athe EEOC'’s current “criminal class”
consists of 83 African-Americans and malebowallegedly were unlawfully excluded from
employment between November 30, 2007 and July 12, 2012.

After numerous extensions to the deadlines for expert disclosures, the parties completed
their expert disclosures in accordance with the Court's amended scheduling order, which
mandated that the EEOC’s Rule 26(a)(2) expisclosures be completed by July 18, 2612,
Defendant’'s 26(a)(2) expedisclosures be completed by November 23, 2012, and the EEOC'’s
rebuttal expert disclosures be completed by dan, 2013. ECF No. 100in support of their
disparate impact allegations, the EEOC submittetial and amended reports containing a
statistical analysis of Defendant’'s hiring tjeans prepared by expert Kevin R. Murphy.
ECF No. 108-8 (Murphy Amended Reportfhe EEOC supported Murphy’s analysis with a
report prepared by Beth M. Huebina/hich purported to replicatdurphy’s analysis and results
based on the same data utilized byrphy. ECF No. 108-9 (Huebner Report).

On December 18, 2012, Defendant filed a owtio preclude the testimony of Murphy
and Huebner, pointing to an overwhelming numbkmaccuracies in the underlying data that
they both used.SeeECF No. 108. On January 22, 2013, BEOC filed with its opposition a
“supplemental” report and declaration by Mayp ECF No. 121. In this new report, Murphy
attempted to “moot” Defendant’s criticisms of loisginal report by offering “updated” statistical

charts based on a new analysis that supposedg &ll of the identified errors and still produced

4 Although Murphy’s initial repdr dated July 16, 2012, fell with the scheduling order’s
mandated timeline, his amended report, datég 26, 2012, was disclosed outside the deadline
for the EEOC'’s expert disclosures.



the same results indicating disparate impad€CF No. 121-1. On March 2, 2013, Defendant
filed a reply analyzing the new report and @mding that it was still plagued by troublesome
errors that rendered it unreliable. ECF No. 130.

Three days after filing its motion to prectuthe EEOC’s expert perts, Defendant filed
a motion for summary judgment on DecemBér 2012, arguing that, having failed to present
any reliable statistical evidence, the EEOC donbt demonstrate the istence of disparate
impact. ECF No. 114.The EEOC responded on February 6, 2013, and Defendant replied on
March 13, 2013. ECF Nos. 126, 138.

Finally, on March 11, 2013, the EEOC filed a motion for leave to file a sur-reply in
response to the motion to exclude expert testimonyn the alternative, to strike Defendant’s
reply and exhibits, claiming that the regplintroduced new arguments and evidence.
ECF No. 137. The EEOC did nottach to its motion a proposexir-reply, but only vaguely
outlined in its supporting memorandum whathibped to accomplish with such a filing.
ECF No. 137-1 Defendant responded on March 2013, and the EEOC filed a reply on
April 8, 2013. ECF Nos. 139, 141.

Oral argument on all three motions was presebiethe parties at a hearing before this
Court on June 19, 2013. ECF No. 147.

STANDARD OF REVIEW

Summary judgment is proper if there are ssues of material fact and the moving party
is entitled to judgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317, 322 (1986);
Francis v. Booz, Allen & Hamilton, Inc452 F.3d 299, 302 (4th Cir0@6). A material fact is
one that “might affect the outcome thfe suit under the governing law.3priggs v. Diamond

Auto Glass 242 F.3d 179, 183 (4th Cir. 2001) (quotidanderson v. Liberty Lobby
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477 U.S. 242, 248 (1986)). A dispute of materadtfis only “genuine” if sufficient evidence
favoring the non-moving party exists for the trar fact to return a welict for that party.
Anderson477 U.S. at 248-49. However, the nonmoving party “cannot create a genuine issue of
material fact through mere speculation g tuilding of one inference upon anotheBéale v.
Hardy, 769 F.2d 213, 214 (4th Cir. 1986). “A padpposing a properly supported motion for
summary judgment ‘may not rest upon the melegations or denials dhis] pleadings,’ but
rather must ‘set forth specific facts showihgt there is a genuine issue for trialBouchat v.
Baltimore Ravens Football Club, In@46 F.3d 514, 522 (4th Cir. 200@lteration in original)
(quoting Fed. R. Civ. P. 56(e)).

The Court may only rely oratts supported in the record, rsdnply assertions in the
pleadings, in order to fulfill its “affirmative digation . . . to prevent ‘factually unsupported
claims or defenses’ from proceeding to triaFelty v. Grave-Humphreys C®818 F.2d 1126,
1128 (4th Cir. 1987) (citinGelotex 477 U.S. at 323-24). When ruling on a motion for summary
judgment, “[tlhe evidence of theonmovant is to be believed, aalll justifiable inferences are to
be drawn in his favor."Anderson477 U.S. at 255 (emphasis added). However, “if the evidence
is merely colorable or not significantly probaegj it may not be adeqiegato oppose entry of
summary judgment.” Thompson Everett, Incv. Nat'| Cable Ady.57 F.3d 1312, 1323
(4th Cir. 1995).

DISCUSSION

To prevail on a claim of disparate impact, aipliff must show that a certain class of
applicants is disproptionately and adversely impacted ayparticular employment practice on
the basis of their raceplor, religion, sex or national originSeeTitle VII of the Civil Rights

Act of 1964, 42 U.S.C. § 2000e-2(k). The pldfribears the burden qdroving discriminatory
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impact by showing statistical disparities between the number of protected class members in the
qualified applicant group and those irethelevant segment of the work-ford&ards Cove
Packing Co. v. Atoniod90 U.S. 642, 650 (1988). Upon such a showing, the burden then shifts
to the employer to prove that the allegedly discriminatory policies or practices are job-related for
the position in question and cortsist with business necessit§giee42 U.S.C. § 2000e-2(k). A
plaintiff must do more than merely raise atistacal inference of discrimination before the
burden shifts to the employer; it mustwadty prove the discriminatory impacSee Garcia v.

Spun Steak C0998 F.2d 1480, 1486 (9th Cir. 1993J.the plaintiff cannot make prima facie
showing of disparate impact,ig appropriate to grant summgudgment for the employeid.

The EEOC attempts to make a statisticallffisient demonstration of disparate impact
through the expert reports of Wa R. Murphy and Beth M. Humer. These experts analyzed
data produced by Defendant in an attemptshow that African-American applicants fail
Defendant’s credit background cheditsa significantly higher rate than other races, and that
male and African-American applicants fdilefendant’s criminal background checks at a
significantly higher rate thafemales and non-blacks.

Defendant argues thatettexperts’ conclusionsre based on unreli@bata and are rife
with analytical errors, in adiion to being untimely, and thuseainadmissible to demonstrate the
existence of disparate impact. fBedant also argues that the entpalo not isolate and identify
which aspect of Defendant’sedtit and criminal record chlegrocesses allegedly causes the

disparate impact, therebiailing to make out gorima facie case under Title VII. Finally,

> This opinion will focus almost exclusively on Muny’s report. Huebner's report was meant to
be merely a replication of Murphy’s analysisdgroduced the same results based on identical
data containing the samenderlying errors. SeeECF No. 108-1 at 2.Moreover, while the
EEOC filed amended and supplemental versiohsviurphy’s report, it did not do so for
Huebner.
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Defendant contends that the national diassproffered by the EEOC cannot, on their own,
demonstrate that the challenged policies caudesparate impact on susjh classes. Because
this Court finds Defendant’s numerous objectiombe well-taken based on the evidence before
it, the expert testimony proffered by the EEO{l} e precluded, and summary judgment will be
granted in favor of Defendant.

l. Murphy’s Reports and Conclusions Mwst Be Precluded as Unreliable and
Untimely.

A. Standard for admissibility of expert evidence.

Federal Rule of Evidence 702 provides that expert qualified “by knowledge, skKill,
experience, training, or educatiomay testify” to scientific, tehnical, or other specialized
knowledge if it will assistthe trier of ct. Such testimony is gnladmissible if “(1) the
testimony is based upon sufficient facts or dé2j,the testimony is th@roduct of reliable
principles and methods, and (3gtWitness has applied the prin@pland methods reliably to the
facts of the case.”ld. Federal Rule of Evidence 104(a) al® for the exclusion of unreliable
expert testimony if the proponent cannot esthlihig a preponderance ofetlevidence that these
requirements are metSee Daubert v. Merrell Dow Pharm&09 U.S. 579, 592 n. 10 (1993);
Cooper v. Smitl& Nephew Inc.259 F.3d 194, 199 (4th Cir. 2001).

Expert statistics are unreliable if they arsdxhon “incomplete datets and inadequate
statistical techniques.Watson v. Fort Worth Bank and Trugt87 U.S. 977, 996-97 (1988)
(plurality opinion). Among other factors, courtsonsider the rate oérror of the methods
employed by the expert, the existence and maintenance of standards used in the expert's
methods, and whether the expertisthods have been generallgegted by his or her respective
community.”Anderson v. Westinghouse Savannah River 406 F.3d 248 (4th Cir. 2006iting

Daubert 509 U.S. at 594. Coding errors should besidered and can warrant the exclusion of
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the expert’s testimonysee, e.g.Malletier v. Dooney & Bourke, Inc525 F. Supp. 2d 558, 630
(S.D.N.Y. 2007) (coding errors contributed “to the cumulatfeect of the methodological
errors” that warranted exclusion of a consumer confusion surZ&Q)C v. Sears, Roebuck &
Co, 628 F. Supp. 1264, 1304, 1305 (N.D. Ill. 1986) (stathat the EEOC “has made so many
general coding errors thas data base does not fairly reflect the characteristics of applicants for
commission sales pomitis at Sears.”gff'd, 839 F.2d 302 (7th Cir. 1988).

Moreover, a court should exclude expertistaal testimony when thdata relied upon is
connected to the expert’s opinion “only by the igsat of the expert. A court may conclude that
there is simply too great an analytical gap between the data and the opinion proffeesd.”
Electric Co. v. Joiner522 U.S. 136, 146 (1997) (citations omittesge Raskin v. Wyatt Co
125 F.3d 55, 67 (2d Cir. 1997) (expert testimony tioatains “elementary” error is not helpful);
Wilkinson v. Rosenthal & Co712 F. Supp. 474, 479 (E.D. Pa. 1989) (same).

B. Murphy’s inaccurate database renders his conclusions unreliable.

In its original motion to exclude, Defendachallenged the admissibility of Murphy’s
report by identifying a number of inaccuracies his database. Rather than denying or
explaining those criticisms in its opposition brittfe EEOC instead chose to file a supplemental
report and declaration by Murphy that, after suppits“fixing” the identified issues, purported
to reach the same findings regarding disganatpact. Upon consideration of Defendant’s
subsequent analysis of Murphy’s multiple repoaisd its comparison of the original data
produced by Defendant to that included in Murglgatabase, as set forin Defendant’s papers
and at the hearing before the undersigned, there appear to be such a plethora of errors and
analytical fallacies underlying Murphy’s conclusiaisrender them completely unreliable, and

insufficient to support a findig of disparate impact.
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1) Murphy had access to, but did notutilize, the materials necessary
to create an unbiased, accurate testing database.

Murphy’s analysis suffers primarily becaugevas not based on a random sample of
accurate data from the relevant applicant pool and time period. The EEOC attempts to blame
any issues with Murphy’s testing database the Defendant’s failure to produce sufficient
information during discovery. To the contrafyefendant has clearly demonstrated that it
properly supplied the EEOC dung discovery with completbéackground check logs for the
entire period covered by the complair8eeECF No. 148. These logs list applicant names, the
branch where application was made, the dateackground check was performed, and each
applicant’s resulting status (coded as Hireablar¥). For indviduals who were listed as not
hireable, a brief explanation wasovided (e.g., “failed drug testir “Resisting arrest, falsified
app”). In addition to the logs, Defendans@lprovided during discovery all EEO datasheets
filled out by applicants during the relevatiine period, which provide information on the
applicant's race and gender, the criminakkground check reports prepared by PSA (PSA
reports), and applicant flovodis containing applicant namegplication date, position sought,
branch applied to, race, gender, and appboatiisposition. FinallyDefendant provided EEOC
with all of its adverse action notices sent t@lagants during the relevant period (i.e., notices
sent to individuals who are denied a positioecause of their credit history or criminal
background).SeeECF No. 108-3 at 1 16-17.

Before this present actiowas initiated, the EEOC conded an investigation of
Defendant’s background check policies basedthe complaint by Katrina Vaugn in 2008.
During the course of that investigatiomefendant produced to the EEOC two Excel
spreadsheets, one that contained informaticoutabpplicants who were credit checked from

January 1, 2005 to October 13, 2008, and the dltzrcontained information about applicants
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who were criminal background checked at 1&@feman’s 39 branches from January 1, 2007 to
October 14, 2008SeeECF No. 130-1 at 11 2-4. The spreasdh listed appiants’ names and
social security numbers, theip@ication dates, the branch whethey applied, and the date a
background search was requestitl; ECF Nos. 130-3; 130-4.

In Murphy’s original report, he admithat he had access to information on 58,892
applicants through the stiovery materials. His ultimatesting database, however, included
fewer than 2,014 unique applicants, with many of the 2,014 entries being duflicates.
ECF No. 108-15 at 1 19. Murphysiead relied almost entirely ¢ime two Excel spreadsheets in
creating his database, with onlyeav individuals cherry-picked for inclusion from the discovery
materials. ECF No. 130-1 at 1Y 2-7. Aexplained below, Murphy’'slatabase is so full of
material flaws that any evidence of disparatedotpderived from an analysis of its contents
must necessarily be disregarded.

2) Murphy’s database does not cover th time period identified in the
EEOC's claims.

The time period covered by the spreadshee and hence by Murphy's database -
represents only a distorted fraction of the tipg¥iod relevant in this case. The credit check
spreadsheet spans January 1, 2005 to Octob@008, whereas the EEOC’s credit claims cover
applicants from March 23, 20G@ August 11, 2011. Similarly, theiminal check spreadsheet
spans January 1, 2007 to October 14, 2008, buEHE®@C’s criminal claims cover applicants

from November 30, 2007 and July 12, 2012. ebch case, the time period included in the

® Further adding to the problems with Murphy’s repbe failed to explain how he constructed
his database. Only through pstiaking comparison of the stiovery materials, the Excel
spreadsheets, and Murphy’s database was Defeatiée to uncover thadlurphy relied almost
entirely on the investigative spreadshestd ignored the discovery materials.
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spreadsheets is both over and under inclusivaking it an inadequate basis for examining
disparate impact during thielevant time period.

Generally, “statistical evidence cannot serve as a basis for proving discrimination beyond
the time period analyzed.King v. Gen. Elec. Cp960 F.2d 617, 626 (7th Cir. 1992). The
EEOC justifies Murphy’s use dhe stale data in place ofore current data by citingational
Railroad Passenger Corp. v. Morgab36 U.S. 101, 113 (2002yarren v. Halstead Industries,
Inc., 802 F.2d 746, 753 (4th Cir. 1986), aBlhck Law Enforcement Officers Ass’n v. City of
Akron, 824 F.2d 475, 483 (6th Cir. 1987) for thenpiple that time-barred acts can be
considered relevant backgrourdidence to a claim of disenination. ECF No. 121 at 20.
Background evidence is admissible under FedEWd. 401 “as an aid to understanding” the
case. Fed. R. Evid. 401 advisory committee’s néites not, however, an adequate substitute for
data from the relevant time perio&ee Payne v. Travenol Labs., |i&73 F.2d 798, 823, 830
(5th Cir. 1982) (remanding sa because trial court imposadremedy for the period 1974 to
1976 when plaintiffs had producem applicant flow statistics for that period, having cut off
their analysis at 1974).

Several principles prevent Murphy fromyiag on such “background evidence.” First,
as explained in the next section, Murphy cherry-picked the dattdi¢hincluded from outside the
time period covered in the Excel spreadsheets, as opposed to drawing a random sample. Second,
Murphy did not perform a mathematical extrapiola to the time periods that were not covered
by his analysis, but simply used his randomly ed#ed database to infer disparate impact for
the relevant period. Third, Murphy deliberat&ynored the data that was available from the
relevant time period in favor afata from outside the time perioth another recent case where

the EEOC attempted to introduce a report by Murphy purporting to show evidence of disparate
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impact, the district court preded Murphy from testifying becaa his analysis was based on a
“sample of a sample” that “was not taken rantydrand “is not representative of the applicant
pool as a whole.” EEOC v. Kaplan Higher Learning Education Cqr@g013 WL 322116, at
*10-11 & n.11 (N.D. Ohio Jan. 28, 2013). The saragonale can be used here to exclude
Murphy’s report.

3) Murphy enhanced his disparate impact results by including “fails”
from the discovery materials.

Out of the 2,014 applicants in Murphy’s dadse, only a handful of the entries was
derived from the discovery materials produced in¢hse. In aegregious examplef scientific
dishonesty, Murphy cherry-pickedrtan individuals from the otmediscovery materials in an
attempt to pump up the number“@dils” in his database andiggest that his database included
sufficient data for the time period pafstll of 2008. Specificajl, Murphy added only 19
individuals who applied to Defelant after October 14, 2008 kis database, all but one of
whom failed the relevant background checks. FB®. 108-15 at § 7. Because of the small
overall number of “fails” in the database, Mhys 19 additions conveniently increased the fail
percentage by over twenty percent, reimdpit a meaningless, skewed statistic.

4) Murphy’s database includes datagenerated under the old credit
check policy.

By relying almost exclusively on the Excel spreadsheets produced during the
investigation rather than the discovery mialls produced during thisase, Murphy included
credit check data from before July of 2006, wberiendant had a stricteredit history policy in
place. Accordingly, for any pre-July 2006 crezhick “fails” included in Murphy’s database, it

cannot be known whether thosephgants would actually haviailed the creditheck under the
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relevant policy. In fact, such pre-July 2006 Haiconstitute over 30% aothe total number of
credit fails, thus rendering Mphy’s analysis of credit fail rasecompletely untrustworthy.

5) Murphy’s database omits all datafrom half of Defendant’s branch
offices.

The Excel spreadsheets contained inforamatirom only half of Defendant’s branch
offices; Murphy’s database correspondingly contaimslata from half of Defendant’s branches.
Murphy offers no explanation as to why the braxkhat he includeghould be considered a
representative sample.

6) Muphy’s database is rife with material errors and unexplained
discrepancies.

The mind-boggling number of errors containedMurphy’s database could alone render
his disparate impact conclusions worthlesshe pervasiveness of Murphy’s errors can be
demonstrated by looking at the mistakes that wedufor just one subset of individuals. In a
report prepared by its damages expert, 8ovan, the EEOC identified, and provided race,
gender, and background check information on gglieants for whom it is seeking back pay.
Out of this group of 41, seven indviduals wer included in Murphy’s database. Out of the
remaining 34, seven appeared in Murphy’s databaithout a race code, one was incorrectly
coded as passing the criminal background check, two were incorrectly coded as failing the
criminal background check, one has incorrect race code, five @incorrect gender codes,
nine are listed twice and douldeunted in Murphy’s results, and three who failed the credit

check are not coded with a credit check resuiCF No. 108-15 at 9 32-43. It is thus
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impossible to rely on Murphy’s conclusions regagddisparate impact, vém his results are so
clearly skewed by such an abundance of vital errors and mistakes.
7) Murphy’s supplemental reports cannd save his flawed analysis.

Murphy claims that his subsequent repoms analyses incorpoeatall of Defendant’s
criticisms and still find the existence of disparatgact. But, contraryo Murphy’s assertions,
his first supplemental report and declaration dogscorrect all of the errors mentioned above.
For instance, he did not remove the 19 cherry-pigkdividuals from his database. He also did
not change the incorrect codimg race and pass/fail statfisr several individuals. Murphy
added only a handful of new applicants to hitadase in a laughablétempt to better capture
the relevant time period; in totdMurphy’s augmented analysiscindes a mere 12 applicants for
the period from October 14, 2008 to January 5, 28@azingly, despite his claims of doing so,
Murphy did not exclude the pre-July 20, 2006 creti#ck data from his new analysis. Finally,
Murphy once again managed to introduce fresbre into his new aalysis, including many
additional duplicates, material coding ertomsnd more double-county. In evaluating
fails/passes by race, Murphy double-counts ih@ividuals. Suspiciously, 11 of these
double-counts are “fails” while onl2 of them are “passes.” EQNos. 130-3; 130-4. Whether

intentional or not, Murphy’s antinued pattern of producing skewed database plagued by

’The EEOC claims that many of tleesrrors were present in the original data, but this assertion
is belied by an examination of that dataThere are obvious discrepancies between the
demographic details included ithe original spreadsheefgoduced by Defendant, and the
information recorded in Murphy’s database. r lExample, at least 10 individuals coded as
“male” in the spreadsheets (who have obviousigle names) are coded as “female” in
Defendant’'s database. The opposite situatioith Wemales being coded as males, is also
present. Numerous duplicate eéssrappear for the first time Murphy’s database, individuals
originally coded as “white” or “black” have no race listed, and some applicants are listed with an
incorrect race code. For a handhfl entries, even their “pasgir “fail” notation has been
changed in Murphy’s databas8eeECF No. 130-1 at § 9.
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material fallacies gives this Court no choice botentirely disregard his disparate impact
analysis.

8) Even if Murphy’s supplemental reports and declarations were
reliable, they are untimely.

Under the operative scheduling order in ttase, which was amended numerous times to
grant the parties extensiof@r meeting various discovergeadlines, the EEOC should have
completed all of its expert disclosures by Ju8; 2012. Despite thiseddline, the EEOC filed
Murphy’s amended report on July 26, 2012, and fMyis supplemental report and declaration
almost half a year later onnlaary 22, 2013. The EEOC even attémapto present to the Court
yet another declaration/report by Ndhwy at the hearing on June 19, 2013.

The EEOC should not be allowed to ma&kemockery of procedural standards by
continually offering new expert perts for this Court’s consideration, well past the applicable
deadline. Despite being titled “supplementafods, Murphy’s latest lings do not qualify as
supplements under Federal Rule of Civil Pchoe 26(e), but are stead poorly disguised
attempts to counter Defendanesguments with new expert @gses. Except under limited
circumstances not here present, ekdesclosures are fixed targetsidanot ones movable at will.

Rule 26(e) requires that axpert report be supplemented wharfparty learns that in
some material respect the disclesor response is incomplete iacorrect.” The rule does not
create a “right to produce imimation in a belated fashionGoodbys Creek, LLC v. Arch Ins.
Co, 07-cv-947, 2009 WL 1139575, at *2 (M.D. Fla.rAg7, 2009). “Supgmentation under the
Rules means correcting inaccuraciesf{illing the intersices of an incomplete report based on
information that was not available tae time of the initial disclosure.Keener v. United States
181 F.R.D. 639, 640 (D. Mont. 1998)Indeed, new reports @rided under the guise of

“supplementation” cannot be produced to “address the criticisms that [defgjnddsed in their
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memorandum in support of summary judgmer@allagher v. S. Source Packaging, LLC
568 F. Supp. 2d 624, 629 (E.D.N.C. 2008).

Murphy’s continually changing analyses are based on materials that were available to
him prior to his initialsubmission deadline, noh newly discovered information. Rule 26(e) is
not a “loophole through which a party . . . who wishes to revise her disclosures in light of her
opponent’s challenges to the analysis and corarigsiherein, can add to them to her advantage
after the court’s deadline for doing so has pasdadkeé v. Family Care & Urgent Med. Clinics
323 F. App’x 496, 500 (9th Cir. 2009). Murphy’s supplemental reports and declarations are
clearly not proper wpplementation, but instead fall inthat category of counterarguments
strictly prohibitedby federal courts.

Because the opinions disclosed in Murplgeslaration were untimely and do not qualify
as supplements under Rule 26, they must brid&d under Rule 37(c) lass the untimely filing
“was either substantially justified or harmles€ampbell v. United Stated70 F. App’x 153,

157 (4th Cir. 2012). Irf€ampbel] the plaintiff filed an inadequ@ Rule 26(a)(2) expert report
five days late. More than a month lateraiRtiff filed a “supplement,” which included a new
expert report supported by many pagé exhibits. The Fourth Cud held that the new report
could not be considered, rejegt the assertion that it wapermitted under Rule 26(e)’'s
“continuing duty” to supplemeéndiscovery disclosures. €hcourt stated: “To construe
[Rule 26(e)] supplementation to apply wheneaeparty wants to bolster or submit additional
expert opinions would [wreak] havoc in dockeintrol and amount to unlimited expert opinion
preparation.”ld. at 157 (citingSharpe v. United State230 F.R.D. 452, 462 (E.D.Va. 2005)
(alteration in original)). Theourt found that the plaintiff's ta report was not “substantially

justified or harmless,” because it merely recagxfgert’'s opinions to comply with Rule 26(a).
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In Cochran v. Brinkmann Corp08-cv-1790-WSD, 2009 WL 4823858 (N.D. Ga. Dec. 9,
2009), the court considered issues much likeeghmesented here. The plaintiffs opposed the
defendant's Daubert and summary judgment motions by submitting affidavits of expert
witnesses “to address the grounds on which Defendant’s motions to disqualify Plaintiffs’ expert
witnesses . . . are basedd. at *13-15. The court held th#te affidavits were untimely and
inadmissible, having been fileafter the court’s deadline foilihg Rule 26(a)(2) reports. In
keeping with these precedents, Murphy’'s sumgetal reports and declarations must be
considered untimely, unjustified in their lateness, and therefore inadmissible.

Il. Huebner’s report is likewiseunreliable and inadmissible.

The report by the EEOC’s other expert, Beth Huebner, suffers from the same reliability
problems that plague Murphy’s report. Huetmeeport adds nothingignificant to Murphy’s
analysis, but purports maly to replicate his analysis drconfirm his conclusions regarding
disparate impact. ECF No. 108-Bluebner relies on the same flawed database used by Murphy,
thereby rendering her conclusiossgbject to all the d@icisms detailed above Moreoever, the
EEOC never offered amended versions of Huebmepsrt, as they did with Murphy. Thus, it
cannot claim that a later version of Huebnaeport somehow compensated for all of the
underlying data errors that render beginal report unreliable.

Based on the inaccuracy of the database used by Murphy and Huebner, the unreliability
of their analyses, and the untimeliness ofrpiy’s supplemental declarations and reports,
Defendant’s motion to preclude the expestiteaony offered by the EEOC shall be granted.

[l. National Statistics Alone Cannot Prove That Defendant’'s Policies Had a
Disparate Impact on Certain Classes.

The EEOC argues that even if Murphy and Huebner's reports are inadmissible to

demonstrate disparate impact, the national statistted in their reports are sufficient evidence
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of disparate impact. To use general populati@tissics to create amference of disparate
impact, the general populace must be representative of the relevant applicanb@eMvards

Cove Packing Co. v. Atonid90 U.S. 642, 650 (1989) (the “proper comparison [is] between the
racial composition of [the at-issue jobs] atftk racial composition of the qualified . . .
population in the relevant labor market.”). Here, there is no indication that such is the case. The
general population pool “cannot be used as a suedgathe class of qualified job applicants,
because it contains many persons who have(arad would not) be” applying for a job with
Defendant.ld. at 653-54.

Moreover, the general statistics that the EE©O€Xperts rely on relat®e things that are
not even considered under Defendant’s hiringedat such as arrest and incarceration rafee
ECF Nos. 108-8, 108-9. The complete inapplicabditguch numbers to the present situation is
particularly notable when considering thiladth Huebner and Murphy cite to the notable
statistical disparity between White and Hispanwith regard to credit ratings, arrests, and
convictions, but found no significadifference between those races with respect to Defendant’s
hiring policies.

With neither national statistiasor expert analysis to suppats allegations of disparate
impact, the EEOC’s case cannot survive.e HEOC bears the burden of establishingima
faciecase, through use of statisticsabher evidence, of dispardtapact because of a prohibited
factor. The burden is not on Defendant to conitsabwn analysis to kit the results produced
by the EEOC's flawed report. It is sufficient idefendant to point out the numerous fallacies in
Murphy’s report, which raise ¢hspecter of unreliability.See EEOC v. Sears, Roebuck &,Co.
839 F.2d 302, 313 (7th Cir. 1988) (en banc) €Ttmses cited by the EEOC to support its

argument that Sears had the burden of rebutting its statistical analysis with more ‘refined,
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accurate and valid’ statistical evidence did stdte that the defendant must produce such
evidence to succeed in rebutting the plaintif€sise. Instead, those ses indicated that a
defendant could or ‘was entitled to’ usecslta means of rebuttal” (citations omittedjge also
Dickerson v. U.S. Steel Corpt72 F. Supp. at 1310, n.2 (taking ex¢bhat the defendant could
produce a report without the alleged flaws, btating that defendant has no burden to put
forward such evidence if it can defeat plaingf€ase by other means). Without any evidence of
disparate impact to support itsach, the EEOC has failed testablish one of the primary
elements of its claim. Summadgment must accordingly be enteia favor of Defendant.

V. The EEOC Has Failed to Isolate a Spefic Employment Practice of Defendant’s
that Allegedly Caused a Disparate Impact.

Even if Murphy and Huebner’s reports wexémissible, and sumary judgment could
not be granted for Defendant on that ground, BEBE®C and their experts have still failed to
identify the specific polig or policies causing the alleged disparmpact. Under Title VII, it is
not enough for the plaintiff to show that “in general” the collective results of a hiring process
cause disparate impact. Statistical analysis msofite and identify the discrete element in the
hiring process that producéise discriminatory outcome&ee29 U.S.C. §2000e-2(k)(1)Vards
Cove 490 U.S. at 656 (plaintiff must offer evidmn “isolating and ideifying the specific
employment practices that are allegedly resfme for any observed aistical disparities”)
(citation omitted). Where a hiring process hadtiple elements, the plaintiff must identify the
element(s) that it is challemgy and “demonstrate that eaphrticular challenged employment
practice causes a disparate impact,” unless itleamnstrate that “the elements” are not capable
of separation for purposes of analys?® U.S.C. §2000e-2(k)(1)(B) (emphasis added).

Defendant argues that byifging only a general compldimgainst Defendant’s credit

and criminal screening policies asvhole, the EEOC has failed to identify the particular policy,
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process, or rule that allegedly has a dispamapact on certain groupsAs described previously,
Defendant’s background investtga policies are not simple, ongep processes. Rather, they
involve different types of cheskdepending on the specific jaddn individual is seeking,
consideration of both subjective and objective criteria, and examination of a long list of factors,
any one of which might control the ultimate employment decision.

The EEOC argues, in turn, that anaftyggieach sub-factor separately for potential
disparate impact is not feasible, meaningfulnecessary. The cases tltatites in support of
this position are not applicable, however, as tépredate the Congreesial codification of the
disparate impact particatity requirement in 1991See29 U.S.C. §2000e-2(k)(1)(B).

Several courts have indicated that if a polban be broken down intdiscrete parts, the
plaintiff must identify which paris responsible for creating ratior gender disparities. In
Smith v. City of Jacksofor example, the plaintiffs’ clairthat their employer’s pay plan had a
disparate impact on older workers was rejeatd@n they did not identify “any specific test,
requirement, or practice withineéhpay plan that has an adwersnpact,” where the pay plan
“was based on reasonable factors othan age.” 554 U.S. 228, 241 (200%ee also Bennett v.
Nucor Corp, 656 F.3d 802, 817-18 (8th Cir. 2011) (rejecting expert's statement that the
employer's promotion procedure was “not capabfeseparation for analysis of individual
components of the process,” where the procedangbined discernible objective and subjective
components)Easterling v. State of Conn783 F. Supp. 2d 323, 326, 333 (D. Conn. 2011)
(plaintiff demonstrated disparate impact wheritufa on any single paxdf a four-part physical
fitness test causes the candidate to fail the entire test).

While it is true that “[t]here is no legal requirement to use the smallest possible unit of

analysis” in disparate impact casé&tagi v. National Railroad Passenger CorgQ10 WL
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3273173, at *12-13 (3d Cir., Aug. 18010), the EEOC has made rftog to break down what

is clearly a multi-Aceted, multi-step policy. Though it is thexireally possible tht one or more

of Defendant’s background checknstderations causes a dispaiatpact on certain classes, the
EEOC has failed to demonstrate whguch factor is the allegedlptit. Accordingly, the EEOC
has failed to establish this element of itsegaand summary judgment must be entered for
Defendant.

V. The EEOC Is Not Entitled to File a Sur-Reply.

Defendant supported its motido exclude with a declaiah and exhibits from lay
witness Suzanne Bragg, who pointad the numerous factual andaytical fallacies in Murphy
and Huebner’s reportsSeeECF No. 108-15, Bragg Decl. lits opposition to Defendant’s
motion, the EEOC submitted an 89-page suppleaheaport and declation by Murphy in an
attempt to render “moot” Defendant’s criticisms of the original report and analySes.
ECF No. 121-1, Murphy Deél. The EEOC also argued that many of the alleged errors in
Murphy’s dataset were actuallyrers in Defendant’s own data, as provided to the EECB2e
ECF No. 121. Finally, the EEOC contended tleaen if Murphy’s report was not reliable, it
could still establish grima facie case of disparate impactrotugh its experts’ discussion of
published statistics on race and gender disparities in the criminal justice sydteBDefendant
subsequently filed a reply attacking the seppéntal report and addressing the EEOC’s other
arguments.SeeECF No. 130.

The EEOC contends that Defentla reply brief should novbe stricken, or that the

EEOC should be allowed to file a sur-repbgcause Defendant’s reply brief included “new”

8 The EEOC did not offer an amaed version of Huebner's reppdespite the fact that her
report was merely a replicatioof Murphy’s original analyis, supposedly corroborating his
admittedly flawed findings.
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evidence and “new” arguments. ECF No. 137 ecHally, Defendant fild with its reply two
new declarations by lay witness Suzanne Bragg and attorney John Koerner, each with multiple
exhibits, and a new declarati by paralegal Julia McEnrdeSeeECF Nos. 130-132. Based on
the dates they were signed and ttloeintent, all of the declaratioappear to have been prepared
by Defendant after reviewing tieEOC’s opposition to its motionld. In her new declaration,
Bragg hypothesizes as to how Murphy incorreatignipulated the data provided by Defendant
during discovery to construct his database, andtpout the failure of his supplemental report
to remedy the issues present i loriginal and amended report§eeECF No. 130-1. The
EEOC also argues that Defendant asserts for thietiine in its reply that the use of published
external statistics showing racidisparities in criminal histories is not sufficient to establish
disparate impact.

Allowing a party to file a sur-reply is within the Court's discretiorge
Local Rule 105.2(a), but they are generally disfavor8ée Chubb & Son v. C & C Complete
Servs., LLC2013 WL 336718, at *9 (D. Md. Jan. 23, 20133urreplies may be permitted when
the moving party would be unable to contest mafpeesented to the court for the first time in
the opposing party’s reply.Khoury v. Meserve268 F. Supp. 2d 600, 605 (D. Md. 2063).

None of the arguments or evidence introdugcedefendant’s regl brief can truly be
considered “new,” such that the EEOC should be afforded another opfyottuaddress them.

First, the issues with Murphy’s amended report that Defendiantisses in its reply are not

° Virtually all of the EEOC's objections ceton the Bragg declaration and exhibitSee
ECF No. 138.

9 1n the alternative, the EEOGeeks to strike Defendant’s rgpbrief, but this is not an
appropriate remedy. A reply brief is notpéeading subject to a motion to strike under
Rule 12(f). See Bell v. United States21 F. Supp. 2d 456, 461 (D. Md. 2007) (explaining that
“motions to strike [a reply brief] are inappropriate and will be deniedf)d, 275 F. App'x 221
(4th Cir. 2008).
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novel; the vast majority of themeathe same ones Defendant identifées to the original report.
Instead of addressing those issues head-ds opposition, the EEOC choose instead to attempt
to render them “moot” by havinglurphy file a supplemental regor The rationale behind the
“ordinary rule in federal courts . . . that an argant raised for the first time in a reply brief or
memorandum will not be considered” is to avpi@gjudice to the party who is not afforded a
chance to rebut a new argumetlawson v. FedEx Ground Package Sys.,, 461 F. Supp.2d
731, 734-35 (D. Md. 2006). The EEOC did natk a chance to respond to many of the
arguments that it points to now; it simplquandered its chance, and cannot now claim
prejudice.

Second, Defendant’s “new” arguments and ernike are more correctly characterized as
responsive arguments to theaiohs raised in the EEOC’s opposn brief. Where “the
arguments made by Defendants in their replyflanie merely responses to new arguments made
by Plaintiffs in their response,” a sur-reply is not appropri#dtguilar v. LR Coin Laundromat
2012 WL 1569552, at *2-3 (D. Md. May 2, 2012) (demyimotion to strike or to allow sur-reply
where plaintiffs’ opposition introduced argumg about defendants’ sales volume, and
defendants’ reply included arffidavit and tax return not attael to the original motion, but
used to address the arguments in the plaihbffposition). For example, Defendant’s argument
regarding the insufficiency of external publish&dtistics to prove disparate impact could not
have come as a surprise to the EEOC. Defendaptbriefly broached th®pic in its reply only
in response to arguments by the EEOC that satistéts could, on their own, establish disparate
impact. Although a discussion of the nationaltistics was included in the EEOC’s expert
reports, it was not necessarily clear that HEOC intended to rely on such statiségslusively

as a back-up method of proving disparate impaatil the EEOC assed as much in its
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opposition brief. Defendant was certainly under no obligation to proactively address such an
argument in its original motion to exclude. fBredant did not deliberaly hold arguments back
from its original motion in an attempt to spring them on the EEOC when a response could no
longer be made; it merely argued against those pthiatshe EEOC asserted in its opposition.

Third, the EEOC has not clearly identifiedhat it hopes to accomplish through the filing
of a sur-reply. Rather than a direct attack oadgts declaration, the EECsCdescription of its
intended sur-reply suggests that it would merely reiterate old arguments (e.g., that the
inaccuracies in Murphy's database do noedffhis conclusions) or provide unsubstantiated
excuses (e.g., that gaps Drefendant’s document productidnndered the EEOC’s ability to
analyze relevant data)Although it asserts that it has “nledd an opportunityo challenge the
accuracy or relevancy” of Bragg's second declaraseeECF No. 137-1 at 4, the EEOC never
points to any facts or conclusiomisat it specifically believes tbe inaccurate. Nor did the
EEOC attach a copy of its proposed sur-reply sihett the Court could better determine the
relevancy and importance of allowing the document to be included in the técdardgue
allegations of inaccuracies alone do not swWay Court to permit the filing of a sur-repl\see,
e.g., Brown v. Prince George's CntyNo. DKC 07-2591, 2012 WL 3012573, at *4
(D. Md. July 20, 2012) (refusing to permit sur-repiffered to identify manner in which reply
“mischaracterize[d]’ the arguments. . presented in oppositionhoury, 268 F. Supp. 2d at
606 (denying the plaintiff’'s motiofor leave to file asur-reply in order ‘@ correct what [the

plaintiff] perceive[d] to be Defendant’s mépresentations” of the record and the lal)pmas

v. Arting, 723 F. Supp. 2d 822, 833 n.2 (D. Md. 2013c{ohing to consider a sur-reply that

' The EEOC did present the Court with yet anptelaration of Kevin Murphy at the hearing
before the undersigned on Jub@ 2013, but to date has not prowdée Court with an actual
draft of a proposed sur-reply brief.
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sought to address “Plaintiff's misstatements adft§ and law raised for the first time in [the]
reply memorandum”). In short, the EEOC hdfer@d no sufficient reason why a sur-reply
would be justified in this case.

Finally, the allowance of a sur-reply would ftythe face of the Court’s scheduling order
and the federal rules regardiegpert discovery. Based on tNerphy declaration provided to
the Court at the June 19, 2013 hearing, it agpotaat any sur-reply filed by the EEOC would
consist primarily of yet another untimely “suppiental” report and/or declaration by Murphy,
filed well past the deadline for the EEOC’s expert disclosures. As discussed previously,
Murphy’s supplemental reports and declaratians not proper supplements under Rule 26(e).
They are not based on new information, but are insaéadpts to move the target yet again and
get a second (or third dourth) bite at the apple, changitigeir underlying analysis to combat
whatever arguments are presented by Defenddhe EEOC will not be allowed to abuse the
sur-reply form to submit yet artegr version of Murphy’s expert pert. In short, procedural
requirements governing disclosures of expefqiorts do not establish “moving targets,” but
rather fixed points in time upon whithe parties are ¢itled to rely.

CONCLUSION

The story of the present action has been that thieory in search dacts to support it.
But there are simply no facts here to suppottieory of disparate inget resulting from any
identified, specific practice of the Defendant.

Indeed, any rational employer in the Wit States should pause to consider the
implications of actions of th nature brought based upon suchdequate data. By bringing
actions of this nature, the EEOC has placed many employers in the “Hobson’s choice” of

ignoring criminal history and credit backgrounhys exposing themselvés potential liability
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for criminal and fraudulent acts committed by employees, on the one hand, or incurring the
wrath of the EEOC for having utilized infortien deemed fundamental by most employers.
Something more, far more, than what is relipdruby the EEOC in this case must be utilized to
justify a disparate impact claim based upon crimimsiory and credit checks. To require less,
would be to condemn the use of common sense tlais is simply not what the discrimination
laws of this country require.

For the foregoing reasons, Defendamtistion for summary judgment [ECF No. 114]
shall be granted, Defendant's motion to pudel expert testimony [ECF No. 108] shall be
granted, and Plaintiff's motion for leave to figar-reply [ECF No. 137] shall be denied. A

separate order follows.

Date: August9, 2013 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE
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