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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
GARY BLAKES,
Maintiff,

V. Civil Action No. 10-CV-3585AW

CITY OF HYATTSVILLE et al,

Defendants.

MEMORANDUM OPINION

Plaintiff Gary Blakes brings this acti@gainst the following Defedants: (1) City of
Hyattsville; (2) Elaine Murphy; and (3) Douglis Holland. Plaintiff asserts claims for racial
discrimination, hostile work enanment, retaliation, and wrongdfdischarge. Pending before
the Court are the following Motions: (1) Def#ants’ Motion for Summary Judgment; and (2)
Plaintiff's Cross-Motion for Sumary Judgment. The Court has mwed the entire record and
deems no hearing necessary. For #asons articulated herein, the C@BRANTS IN PART
AND DENIES IN PART Defendants’ Motion for Summary Judgment &ENIES Plaintiff's
Cross-Motion for Summary Judgment.

l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a former police officer for & City of Hyattsville. Defendant City of
Hyattsville is a city inPrince George’s County, MarylanBefendant Elaine Murphy formerly
served as City Administrator for HyattsvillBefendant Douglas K. Holland is the current Chief

of Police of the Hyattsville Cit{Police Department (Department).
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Plaintiff started working for the Department1991. In February 2008, after a series of
promotions, Plaintiff reached the rank of lieutenant.

In April 22, 2010, Plaintiff resigned from the Department. Plaintiff contends that he was
constructively discharged. Onlyul2, 2010, Plaintiff filed a chargef discrimination with the
EEOC. On September 29, 2010, the EEOC dismissedtifls charge for procedural reasons.

Approximately two months later, Plaintfifed a Complaint. Doc. No. 1. The Complaint
contains six Counts. Counts (1) through (3) as3déte VII claims for, respectively, racial
discrimination, hostile work ennonment (i.e., racial harassmgnand retaliation. Count (4)
asserts a First Amendment retaliation claim. Cehj and (6) assertagé claim claims; Count
(5) is for wrongful discharge and Count (6) is facial discrimination. The Complaint contains a
series of allegations that purport to show tREintiff was discriminateé against, and that the
discrimination was so intolerableathhe was forced to resign.

By and large, Plaintiff founds his claintn two investigations that the Department
conducted of him. In one instance, in the fall2009, allegations surfaced that Plaintiff might
have helped an officer cheat on a promotiaaam. In response to a March 6, 2009 internal
memo detailing the allegations of cheatingje€hdolland asked the Maryland State Police to
investigate the incident. The investigation ov&red no impropriety on Plaintiff's part.

In the other instance, on October 9, 2009icBdCorporal Stephen Bachert was involved
in an incident in which he allegedly usedcessive force at a local mall. The Department
undertook an internal investigatioof the incident. Plaintiff l&rned of the incident. Although
Plaintiff was not assignetb the internal investigation, he persuaded a mall security officer to

give him a copy of the video.



In the following month, after interviewinghe mall security officer who provided
Plaintiff with the video, the Department notdiePlaintiff that it was investigating him. The
investigation was based on allégas that Plaintiff interfered with an official police
investigation and behaved innaanner unbecoming of a Hyatilée police officer. Defendant
admitted during subsequent interviews that he watched the video at the mall and later obtained a
copy of it.

On March 5, 2010, Chief Holland suspendedirRiff will full pay on an emergency
basis. Allegedly, Chief Holland sacted pursuant to a Mdand statute that authorizes chiefs of
police to impose emergency suspension “if it apptathe action is in the best interest of the
public and the law enforcement agency.” Md. Code Ann., Pub. Safety 8§ 3-112 (b).

Sergeant Purvis, the investigating officer, completed the investigation approximately one
week later. Sgt. Purvis recommended that tHintg administrative charges be lodged against
Defendant.

In the fall of 2009, Plaintiff and a few othéfrican-American officers contacted the
NAACP to complain about discrimination theydhallegedly witnessed and experienced at the
Department. In January 2010, Henry Hailstock, idexg of the Montgonmy County division of
the NAACP, filed a complaint of racial ars#x discrimination with the DOJ based upon the
information received from Plaiiff and the other officers.

On February 26, 2010, the DOJ notified the Hydltescity attorney that it had initiated
an investigation into whether the City hadsdaiminated against Hyattsville police officers.
Approximately seven months latefter an investigation, the DOJ decided to close the matter

without further action.



In mid-March 2010, Chief Holland reduced the number of administrative charges against
Plaintiff from thirty-two to twenty. Plaintiff redeed official notification from the Department of
the charges and exercised his right to an agtnative hearing. The hearing was scheduled for
late April 2010. However, with t assistance of counsel, Pk#ff accepted a settlement
agreement and resigned before the hearing took place.

At the close of discovery, Defendants dila Motion for Summary Judgment. Doc. No.
22. Although Defendants’ Motion for Summarydgment is a lengthy document, the crux of
Defendants’ argument is that, because he valinmteesigned from the Department, Plaintiff
cannot show that Defendants took adverse actganst him. Defendantssal stress that all of
the challenged investigationscha reasonable basis in fact.

On May 17, 2012, Plaintiff filed a Croddetion for Partial Summary Judgment and
Opposition to Defendants’ Motion for Summary Judgment (Cross-Motion for Summary
Judgment). Doc. No. 23. The Parties have nedpd and replied to threspective motions and
the matter is ripe for review.

. STANDARD OF REVIEW

Summary judgment is approgie only “if the movant shows that there is no genuine
issue as to any material fact ahadt the movant is entitled fodgment as a matter of law.” Fed.
R. Civ. P. 56(a)see Celotex Corp. v. Catre#t77 U.S. 317, 323-25 (1986). The Court must
“draw all justifiable inferences in favoof the nonmoving party, including questions of
credibility and of the weight to baccorded to particular evidenceMlasson v. New Yorker
Magazine, Ing.501 U.S. 496, 520 (1991) (citimgnderson v. Liberty Lobby, Inct77 U.S. 242,
255 (1986)). To defeat a motion for summamnggment, the nonmoving party must come

forward with affidavits or similar evidence to shalat a genuine issue of material fact exists.



See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S. 574, 587 (1986). A disputed fact
presents a genuine issue “if the evidence is such that a reasonable jury could return a verdict for
the nonmoving party.Anderson477 U.S. at 248. Material disputase those that “might affect

the outcome of the suiinder the governing lawld.

Although the Court should believe the evidence of the nonmoving party and draw all
justifiable inferences in his drer favor, the nonmoving party canmoéate a genuine dispute of
material fact “through mere speculationtlee building of one iference upon anotherSee Beal
v. Hardy, 769 F.2d 213, 214 (4th Cir. 1985). Furtheraiparty “fails to properly support an
assertion of fact or fails to properly address heoparty’s assertion of fact as required by Rule
56(c), the court may consideretliact undisputed for purposestbe motion.” Fed. R. Civ. P.
56(e)(2). Finally, hearsay statements or conclustatements with no evidentiary basis cannot
support or defeat a motion for summary judgm&se Greensboro Prof'| Firefighters Ass'n,
Local 3157 v. City of Greensbqré4 F.3d 962, 967 (4th Cir. 1995).

. LEGAL ANALYSIS

A. Defendants’ Motion for Summary Judgment
1. Title VII
a. Failure to Exhaust

Defendants argue that Plaintiff failed to exbadministrative remedies inasmuch as he
bases his claims on acts that tqgu&ce more than three hundred dagfore he filed his charge
of discrimination. As Plaintiff filed his chargef discrimination on July 12, 2010, as a general
matter, Plaintiff cannot rely on adisat occurred before September 15, 2®&e Lewis v. MV
Transp., Inc. Civil Action No. 8:12—cv—00983—-AW, 201\%/L 4518541, at *3—4 (D. Md. Sep.

28, 2012).



b. RacialDiscrimination

i Prima Facie Case

To make out a prima facie case of radeicrimination under the pretext framework, the
plaintiff must show that (1) hées a member of a protectedass; (2) he suffered adverse
employment action; (3) he waserforming his job duties at kevel that met his employer’s
legitimate expectations at the time of the adverse employment action; and (4) the position
remained open or was filled by similarly qued applicants outsidiéhe protected clasSeeHill
v. Lockheed Matrtin Logistics Mgmt., In854 F.3d 277, 285 (4th Cir. 2004) (citiBginkley v.
Harbour Recreation Clukl80 F.3d 598, 607 (1999)).

In this case, there is no dispute whethexiriff, as an African American, belongs to
protected class. Furthermore, assuming thaenag of adverse emplaoent action, Defendants
do not seriously argue that Riaff failed to perform his jobduties at a level that met his
employer’s legitimate expectations. Nor do Defentdaargue that Plaintiff's position did not
remain open or was not filled by a similarly qualified applicant outside of the protected class.
Therefore, the Court's analysis centers on Wwaelaintiff has created a triable issue on the
issue of adverse employment action.

“An adverse employment actiama discriminatory act thadversely affect[s] the terms,
conditions, or benefits of éhplaintiff’'s employment.”Thorn v. Sebeliys66 F. Supp. 2d 585,

598 (D. Md. 2011) (quotinglolland v. Wash. Homes, Inel87 F.3d 208, 219 (4th Cir. 2007)).
“Although conduct short of ultimate employmermicisions can constitute adverse employment
action, there still must be a tangible effentthe terms and conditions of employmeid.”

(quotingGeist v. Gill/Kardash P’ship671 F. Supp. 2d 729, 737 n.6 (D. Md. 2009)).



Although an investigation of an employeeyntanstitute an adverse employment action
in certain circumstances, disciplinary investigas “reasonably rooted in articulable facts
justifying such an investigatiortypically do not rise to the leVef adverse employment actions.
See Settle v. Balt. Cnty34 F. Supp. 2d 969, 992 (D. Md. 1998¢ also Jenkins v. Balt. City
Fire Dep't, 862 F. Supp. 2d 427, 445-46 (D. Md. 2012) (gitases). Consistent with these
authorities, several Circuits, including theufth, have come to the conclusion that the
suspension of a police officer with pay pendihg outcome of an internal investigation
reasonably rooted in articulable facts does not constitute adverse employmenCiciiam.
Gunten v. Maryland243 F.3d 858, 869 (4th Cir. 200aQrogated on other grounds by
Burlington N. & Santa Fe Ry. Co. v. Whig!8 U.S. 53 (2006)f. alsoNichols v. S. lll. Univ.-
Edwardsville 510 F.3d 772, 786-87 (7th Cir. 2007) (citing cas&seph v. Leavitd65 F.3d
87, 91 (2d Cir. 2006).

In this case, a reasonable juror could omlgatude that the twawestigations of which
Plaintiff complains were reasonably rooted in articulable facts. As for the investigation
surrounding the mall incident, Plaintiff does natlite that he approached the mall security
officer and persuaded him to show—and lateegi-him the videotape despite the Department’s
internal investigation into the @gident. Furthermore, érecord is replete with other articulable
facts justifying the inference that Chief ldmd and the Department acted reasonably in
concluding that Plaini might have behaved improperly aonnection with the mall incident
(e.g., witness intimidationBee, e.g.Doc. No. 22-21 at 6. Additionally, it is undisputed that
Chief Holland sustained twenty of the admirasive charges against Plaintiff and that the

dispute was scheduled for an administrative heatat Plaintiff voluntaril chose not to attend.



Likewise, a reasonable juror could only comguhat Defendants’ investigation into the
allegations of cheating was reasonably rooteatiiculable facts. Bhough the Maryland State
Police’s investigation uncovered no wrongdoing onrRillfiis part, Plaintiffdoes not dispute that
Chief Holland received an internal memo freeveral sergeants reporting allegations that an
officer, Barbara Smith, might have received uhauzed access to Plaintiff's copy of the model
answers to the exam questions. It is also uncontiev¢hat one of the eauthors of the internal
memo, Sergeant S. Johnson, sat on the boardvhhtated the officers’ exam responses. The
memo reports that Officer Smith knew the ansteezvery question asked during the exam and
that she answered almost verbatim two “sdesajuestions.” Doc. No. 25-2 at 17. The memo
further reports that Officer Smith’'s exam sedar exceeded that of the other candidates.
Additionally, Plaintiff does not gue, and the record does ndteet, that Defendants suspended
him or took similar action inanjunction with the investigatiointo the cheating allegations.
Therefore, although Plaintiff was cleared of thezusation, this does not compromise the fact
that Defendants’ investigation was reasonabbted in specific, articulable facts.

Plaintiff also seems to argue that the sergggamemo, the other allegations it contains, or
both, constitutes adverse employment action. Heweas noted above, Plaintiff cannot rely on
acts that occurred before September 15, 2008.memo is dated March 6, 2009, and the
allegations it contains are, to be sure, flamearlier time. Moreovethe memo was written by a
group of sergeants, not Defendants. Furthermoeeigitord indicates thaif all the allegations
in the memo, the cheating allegation is the only one for which Defendants seriously investigated
Plaintiff. Therefore, the mmo and the allegations it embodies fail to constitute adverse

employment action.



Alternatively, Plaintiff argues that Defendamonstructively discharged him. That is,
Plaintiff argues that the allegelscrimination he faced in the Department grew so intolerable
that he was forced to resign. “Constructive desge occurs when an employer deliberately
makes an employee’s working conditions intdtdeaand thereby forces him to quit his job.”
Tawwaab v. Va. Linen Serv., In€29 F. Supp. 2d 757, 783 (D. M2D10) (citation and internal
guotation marks omitted). “A plaintiff must proy) deliberateness of the employer’s action and
(2) intolerability of the working conditionsld. (citation and internal quotation marks omitted).
“Constructive discharge claims are held togh standard, and eveéuly awful working
conditions may not rise to thevie of constructive dischargeld. (brackets omitted) (citation
and internal quotation marks omitted).

In this case, no reasonable juror cowdddude that Defendasitconstructively
discharged Plaintiff. As for prond.), the record contains no fadtom which a reasonable juror
could conclude that Defendants deliberatelygdd to make Plaintiff's working conditions
intolerable. As explained abovegtinvestigations and incidentswhich Plaintiff complains, to
the extent they are timely, were either reasgnedited in articulable facts or simply not
attributable to Defendants. Aar prong (2), for similar reasons, the complained-of incidents do
not rise to the “high standardf intolerability. Here, at mosPlaintiff asserts that he was
dissatisfied with Defendants’ trsaent of him in relation to #hinvestigations and incidents
discussed above. However, as this Court hat Hellissatisfaction withwork assignments, a
feeling of being unfairly cticized, or difficult or unpleasanvorking conditions are not
intolerable as to compel a reasonable person to resSge.id(citation and iternal quotation
marks omitted). It bears emphasis, moreover,ttt@tecord evidence supports the conclusion

that Plaintiff, upon the advice of counsel, voluityaresigned rather #mn participate in the



administrative hearing. Accordingly, no reasoegblor could conclude that Plaintiff was
constructively discharged.

For the foregoing reasons, no reasonable juror could conclude that Plaintiff has made out
a prima facie case for racial discrimination undile VII. Therefore, Plaintiff's racial
discrimination claim fails as a matter of lavtiliSthe Court will briefly address the second and
third steps of théicDonnell Douglaurden-shifting framework.

ii. Nondiscriminatory Reason and Pretext

UndertheMcDonnell Douglagramework, “[i]f a prima faie case is presented, the
burden shifts to the employer &oticulate a legitimate, nondiscriminatory reason for the adverse
employment action.Hill v. Lockheed Martin Logistics Mgmt., In&54 F.3d 277, 285 (4th Cir.
2004). Here, assuming arguendo Plaintiff’'s suspenaith pay constituted adverse employment
action, Defendants proffer that they made tleisision based on allegations of, inter alia, witness
tampering and intimidation. Therefore, Defendants have articulated a nondiscriminatory reason
for the allegedly adverse action.

Where the employer articulates a nondiscriminatory reason for the adverse employment
action, “theMcDonnell Douglagramework—with its presumpins and burdens—disappear|s],
and the sole remaining issue [is] discriminat@hnon™ Hill, 354 F.3d at 285 (alterations in
original) (quotingReeves v. Sanderson Plumbing Prods., BR0 U.S. 133, 142—-43 (2000)). “In
other words, the burden shifts back to thenti#ito prove by a preponderance of the evidence
that the employer’s stated reasons ‘wereitsdrue reasons, butere a pretext for
discrimination.” Id. (quotingReeves530 U.S. at 143).

In this case, no reasonable juror cowddaude that Plairti could prove by a

preponderance of the evidence that Defendants’ nondiscriminatoonneae pretext for
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discrimination. “Whether judgment as a matter of la appropriate in angarticular case will
depend on a number of factorReeves530 U.S. at 148. “Those include the strength of the
plaintiff's prima facie case, the probative valueled proof that the empyer’s explanation is
false, and any other evidence thapports the employer’s case . ld”at 148-49.

In this case, the strength Bfaintiff's prima facie case is nonexistent as no reasonable
juror could conclude that he has made out onerdtbre, the probative tge of Plaintiff's proof
that Defendants’ nondiscrimatory reason is false ratbe exceedingly higlCf. id.

Plaintiff has failed in this gard. Plaintiff cobbles togetharstring of unrelated incidents
in a bid to show that Defendants’ nondiscrimimateason is pretextual. The evidence basically
falls into two categories: (1) statistical and (2) canapive. As for statistics, Plaintiff offers data
purporting to show that African+Aerican employees of the Depaént were disproportionately
disciplined. As for comparative evidence, Btdf makes the following allegations, some of
which constitute distortions of the record:

I Defendants allowed a subordinafécer to investigate Plaintiff.

ii. Defendant hired two white officers thaere previously dismissed from a police
academy for cheating on examinations.

iii. Defendants did not suspend an officer against whom two charges of sexual assault

were sustained.

\2 Defendants did not suspend an officer against whom two brutality complaints
were filed.
V. Defendants failed to investigate Pldifgicomplaint that a white officer engaged

in inappropriate sexual behavior.

11



Vi. Defendants did not discipline an offiaecused of slamming a girl's head on a
police cruiser.

Vii. Defendants did not discipline an officeho faced two charged police brutality.

viii. A White Hispanic officer used the epithet “nigger” during a criminal
investigation.

IX. An officer tased someone while gigiin his vehicle and Defendants failed to
investigate the incident.

Plaintiff's statistical evidence is unpeesive. As Plaintifhimself acknowledges,
although statistical evidence may be probativdisérimination, its usefulness depends on the
surrounding facts and circumstancg&seDoc. No. 23-2 (citations omitted). Plaintiff's statistical
evidence is threadbare. Although it may suppartitiierence that African-American officers
were disciplined disproportionately, thatsstics do not reveal the underlying facts and
circumstances of these disciplinary incidentsséiit more specific information, the statistics
could also support the inferemthat African-American offiers were involved in more
misconduct than White and Hispanic officers. Acliogly, Plaintiff's statistical evidence is
unpersuasive.

Plaintiff's comparative evidence is also ongincing. As for allegation (i), the probative
value of being investigated by a subordinateceffis unclear. Allegation (ii) is inapposite
because Plaintiff's theory of the case is not affendants refused to hire him because of prior
allegations of cheating even though they hired White officers accused of the same. Rather,
Plaintiff argues that Defendaritsrestigated him based on allegations of cheating. Furthermore,
Plaintiff seems to concede that the Departnmvrestigated the White officers accused of

cheating and determined that they hadjadéely completed theacademy training.
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Next, Plaintiff alleges thdbefendants did not suspendafficer against whom two
charges of sexual assault were sustained.dll@gation distorts theecord evidence, which
indicates that the Department suspendeddtfiser and that heventually resigned.

Allegations (iv) through (viiishare a common theme: Defentsafiailed to investigate,
suspend, and/or discipline various officers veéngaged in misconduct. However, these incidents
are not probative of discrimination becausertbaderlying circumstances are not comparable to
the circumstances that gave rise to the com@tkof investigations. Furthermore, Defendants
argue, and Plaintiff does not appear to dispiia, none of the abovecidents involved a
command officer. Accordingly, Pldiff's statistical and comparative evidence is insufficient for
a reasonable juror to conclude by apamederance of the evidence that Defendants’
nondiscriminatory reason is pretextual.

The preceding analysis demonstrates mveon propositions. One, no reasonable juror
could conclude that Plaintiff has stated a prima facie case of racial discrimination. The second is
that, even had Plaintiff made ocaiprima facie case, no reasonable juror could conclude that
Defendants’ nondiscriminatory reason is agxetAccordingly, the Court enters summary
judgment in favor of Defendants on Plaintiff&le VII racial discrimination claim.

C. HostileWork Environment

Plaintiff asserts a hostile wWoenvironment claim that he bases on the same facts as his
racial discrimination claim. In order to make out a hostile work environment claim based on
race, a plaintiff must show that the offendoanduct (1) was unwelcome, (2) was because of his
race, (3) was sufficiently severe or pervasivalter the conditions of his employment and create
an abusive working environment, aff) was imputable to his employ&eeHoyle v.

Freightliner, LLC 650 F.3d 321, 331 (4th Cir. 2011) (citation omitted).

13



Here, for the reasons stated above, nooredde juror could conclude that the alleged
harassment of which Plaintiff complains wasdnese of his race. Rather, it was reasonably
rooted in articulable facts regarding allegas of cheating and witness intimidation and
tampering. Furthermore, as illusted, Plaintiff's statistical @hcomparative evidence is weak
and does not support a reasonablerence of racial animus.

Additionally, no reasonablenor could conclude that the challenged conduct was
sufficiently severe or pervasive to sustain a t®stork environment claim. Plaintiff predicates
his claim on mainly three independent inciddtie internal memo, thcheating investigation,
and the witness tampering investigation), none/tuth is severe. To reiterate, the latter two
incidents were reasonably rootedarticulable facts and therfoer incident, to the extent
Plaintiff can rely on it, was guably not caused by Defendamscordingly, no reasonable juror
could find in favor of Plaintiff on & hostile work environment claim.

d. Retaliation

Plaintiff argues that Defendts retaliated against him dtehis complaint to the
NAACP about discrimination andetensuing DOJ investigation.

“A plaintiff lacking direct evi@nce of retaliation may utilize tidcDonnell Douglas . .
framework to prove a claim of retaliatiorRtice v. Thompsqr880 F.3d 209, 212 (4th Cir. 2004)
(citing Williams v. Cerberonics, Inc871 F.2d 452, 457 (4th Cir. 1989)). “In tieDonnell
Douglasframework, the plaintiff must first estabilis prima facie case of retaliation, whereupon
the burden shifts to the employer to estaldidbgitimate non-retaliatory reason for the action.”
Id. “If the employer sets forth a legitimate, non-tetary explanation fothe action, the plaintiff
then must show that the employer’s proffereasons are pretextual or his claim will faltd”

“To establish his prima faciease of retaliation, [Plaintiff] mat show that he engaged in

14



protected activity, that [Defendants] toakvarse action againstrhj and that a causal
relationship existed between the protected/yg and the adversemployment activity.’ld.

(citing King v. Rumsfeld328 F.3d 145, 150-51 (4th Cir. 2003)).

In this case, construing the evidence i thost favorable light, a reasonable juror could
conclude that Plaintiffias stated a prima faaase of retaliation. As for prong (1), a reasonable
juror could conclude that Plaintiff's complaioit discrimination constitutes protected activity.
The record contains evidence icgiing that Plaintiff filed a complaint of discrimination with the
NAACP in January 2010 and that the DOJ notitieel Department of its investigation of this
complaint on February 26, 2010. Although Plaintiff sloet clearly state that Defendants were
aware that he was one of the employees who @ngal to the DOJ, aasonable juror could so
conclude on the basis of all the evidence. &foee, a reasonable juror could conclude that

Plaintiff has satisfied prong (1) tie prima facie casfor retaliation.

A reasonable juror could also conclude tRkintiff has satisfied prong (2) of the prima
facie case for retaliation. Undprong (2), the question is whetthte action of which a plaintiff
complains is materially adverdgurlington, 548 U.S. at 68. An actids materially adverse
where it “might have dissuaded a reasonablkardrom making or supporting a charge of

discrimination.”ld. (citation and internal quatan marks omitted).

In this case, construing the evidenc®laintiff's favor, areasonable juror could
conclude that the suspension with pay wouksdade a reasonable marsn Plaintiff’'s position
from making or supporting a charge of discnation. Although Plaintiffeceived his pay during
the suspension, it is undisputed that he was mgeiballowed to identyfas a member of the

Department, which included the taking of firearm and police badge. The evidence also
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indicates that Plaintiff, as a lieutenant, veamember of the Department’'s command staff and
that he received positive performance redahroughout his tenure. ®asonable person might
well be dissuaded from filing a clggr of discrimination due to, for instance, the loss of prestige,
privileges, and respect that may accompany aesisspn. This concern figures to be especially
sensitive where, as here, the employeecsramanding officer who, inferably, boasts a strong
track record of performanceltAough the record evidence does not compel such conclusions, it

is nevertheless amenable to them.

The Court is aware that it held above tha@uspension with pay is generally not an
adverse action within the meaning of Title \élFacial discriminatioprohibition. However, as
this Court has explained before, adversity for the purposes of Title VII's racial discrimination
proscription represents a higher standard Huwersity within the meaning of Title VII's
retaliation provisionWestmoreland v. Prince George’s Cnty., Mgivil Action No. 09—-CV-

2453 AW, 2012 WL 2446154, at *7, 15 (D. Md. Jutte 2012). Therefore, in some cases, one
would expect for an action that is materially adeewithin the meaning of section 704(a) to lack
material adversity for section 703(a) purposes. Tausasonable jurooald conclude that the

suspension with pay is materially adverse.

As for prong (3), a reasonable juror could conclude that Plairgiffpension is causally
linked to his discrimination complaint due to the temporal proximity between the DOJ’s
notification of the Department of its invesdigpn and Plaintiff’'s suspension (Feb. 26, 2010 and
March 5, 2010, respectively). Tlipreme Court has indicated that “mere temporal proximity”
may suffice to establish the necessary cdudaivhere, as here, it is “very closesee Clark
Cnty. Sch. Dist. v. Breedeb32 U.S. 268, 273 (2001). Therefordgintiff has stated a prima

facie case of causation.
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Plaintiff's proffered nondiscriminatory reas for suspending Plaintiff is his conduct in
the mall incident (i.e., withess tampering andnmdiation). Therefore, #hquestion is whether a
reasonable juror could conclutt&t this nondiscriminatory reas is a pretext for retaliation.
Viewing the evidence in the most favorablehtiga reasonable juror could so conclude.
Defendants started to investiga&laintiff for his conduct dung the mall incident on or around
October 22, 2009. Doc. No. 22-16. Defendants swige Plaintiff on March 5, 2010. Therefore,
Defendants investigated Plaiififior approximately 4.5 monthsithout suspending him. Then,
shortly after learning about Plaintiff's discringition complaint, Defendants suspended Plaintiff
even though Chief Holland did not receive Sgirvis’s preliminary report until March 12, 2010
(or, in other words, after the date of suspemsiConstruing this evidende Plaintiff's favor, a
reasonable juror could conclutteat Defendants’ real reastor suspending Plaintiff was his

complaint of discrimination, not iconduct in the mall incident.

The Court realizes that it held above thatreasonable jurooald conclude that the
same nondiscriminatory reason was a pretextifdawful racial discrimination. The instant
guestion, however, is not winetr the nondiscriminatory reasis a pretext for racial
discrimination, but rather, whethielis a pretext for retaliatiorlhe facts underlying these claims
differ and the legal principles gekning retaliation claims are gea#y less stringent than those
governing Title VII racial discrimination claim$herefore, a reasonable juror could conclude

that Defendants’ nondiscrimatory reason is pretextual.
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For these reasons, the Court denies Defendants’ Motion for Syndodgment as to

Plaintiff's Title VII retaliation claim® 2

2. 8 1983 First Amendment

A plaintiff must establish tiee elements to prove a First Amendment retaliation claim
under § 1983SeeSuarez Corp. Inds. v. McGra®02 F.3d 676, 685—-86 (2000). “First, the
plaintiff must demonstrate thatshor her speech was protecteld.’at 686 (citation omitted).
Second, the plaintiff must demonstrate thatdéfendant’s alleged rdiatory action adversely
affected the plaintiff's constitutionally protected speedth.{citation omitted). Third, the
plaintiff must demonstrate that a caus#tienship exists between its speech and the

defendant’s retaliatory actionld. (citation omitted).

In this case, construing the evidence m itost favorable light, a reasonable juror could
conclude that Plaintiff can &blish the three elements@a® 1983 First Amendment claim.
Defendants concede that Plaintiff's complatatshe NAACP and DOJ about discrimination at
the Department constitute protected activity. Therefore, the Court limits its analysis two elements

(2) and (3).

As to the second element, a reasonable goald conclude that éhsuspension adversely
affected the Plaintiff’'s constitutionally protect speech. To support this conclusion, the Court

incorporates by reference its anadysf Plaintiff's Title VIl retaliation claim. Simply put, a juror

! 1t is unclear whether Plaintiff has asserted his Title VII racial discrimination and retaliation claims
under, respectively, 8 1983 and § 1981. To the ekieiias, the outcome would remain the same as the
legal standards governing Title VII claims applyacial discrimination and retaliation claims under,
respectively, 8 1983 and § 19&ee Jenkins v. Gaylord Entm’t C840 F. Supp. 2d 873, 880 (D. Md.
2012) (citations omitted).

2 Plaintiff asserted his Title VII claims againstfBredants Murphy and Hollarid addition to the City.
Defendants Murphy and Holland are not proper pattd a Title VII suit and, therefore, the Court
dismisses Plaintiff's Title VIl retaliation claims against them.

18



could conclude that a reasonapérson in Plaintiff's shoes walifeel compulsion not to speak
out on matters of public concern if he or shevkiieat such activity would result in a suspension

of the type at issue.

A reasonable juror could also concludattthere is a causal relationship between
Plaintiff's protected speech and the suspendggain, the Court incorporates by reference its
analysis of Plaintiff's retaliation claim. Thent@oral proximity between the suspension and the
DOJ’s notification of Defendantsdhit was investigating Plaintiff's complaint is barely over a
week. Furthermore, Defendants had been inyatstg Plaintiff for approximately 4.5 months
before suspending him, which arguably undercutsnfieeence that the investigation caused it to
suspend Plaintiff. Indeed, as noted above, Ghaland received the completed version of the
initial investigation after suspending Plaintifhus, in light of the preceding considerations, a
reasonable juror could conclude that Defenslaetaliated against Plaintiff for speaking out

about a matter of public concetn.
3. WrongfulDischarge

Plaintiff's wrongful dischar@ claim fails as a matter daw. “In order to establish
wrongful discharge, the employee must prove Ipyegponderance of the ieence, that (1) [he]
was discharged; (2) [his] dischargiolated a clear mandate of fialpolicy; and, (3) there is a
nexus between the employee’s conduct and the employer’s decision to fire the emplogee.”
v. Marriott Int'l Inc., 866 A.2d 895, 901 (Md. Ct. Spec. A®D05) (citation omitted). “[T]he

public policy in question must epreexisting, unambiguous, goakticularized pronouncement,

% In addition to the City, Plaintiff sued Chief Halihand Defendant Murphy in both an individual and
official capacity. Defendants do not address whetheetisea proper basis for municipal liability on this
claim. See Monell v. Dep’t of Soc. Servs. of City of NI36 U.S. 658 (1978). Nor do Defendants appear
to address whether there is a basis forgrakliability on this claim as to Murphy.
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by constitution, enactment, or prijudicial decision . . . .Porterfield v. Mascatri Il, InG.788
A.2d 242, 245 (Md. Ct. Spec. App. 2002). However,B{aive discharge isiherently limited to
remedying only those discharges in violatioraaflear mandate of public policy which otherwise
would not be vindicatetly a civil remedy.’'Makovi v. Sherwin-Williams C0561 A.2d 179, 180
(Md. 1989). Thus, under Maryland law, plaffgi cannot predicate a claim for wrongful
discharge on a violation of Title VIgee idat 190.

In this case, Plaintiff piggybacks his wrongftiischarge claim ontbis Title VII claims
by relying on identical allegation® substantiate both. Therefore, a civil remedy exists to
vindicate Plaintiff’'s grievancesntleed, the Court held above thakasonable juror could rule in
Plaintiff's favor on his retali@n claim. Furthermore, even the racial discrimination claim
were actionable as a wrongful discharge clainyould fail because no reasonable juror could
conclude that Defendants susded Plaintiff on account of hisace. Accordingly, Plaintiff's
wrongful discharge claim fails as a matter of law.

4. State Law Racial Discrimination Claim

Plaintiff asserts a racial discriminatioraith under Maryland law. Plaintiff's state law
racial discrimination claim duplicates his TitldI\Yacial discrimination claim and fails for the
same reasonS&ee Taylor v. Giant of MdLLC, 33 A.3d 445, 459 (Md. 2011) (citation omitted);
Chappell v. S. Md. Hosp., InG78 A.2d 766, 772 (Md. 1990). Indeed, the Parties agree that
Plaintiff's state law racial dcrimination claim “would be dedéd under the standards of Title
VII.” Doc. No. 23-2 at 27. Acadlingly, the Court grants Dendants’ Motion for Summary
Judgment on Plaintiff's stataw discrimination claim.

B. Plaintiff's Cross-Motion for Summary Judgment
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Plaintiff's only viable claims are his flé VII retaliation claim and his 8§ 1983 First
Amendment claim. As these claims present gentactual disputes, Plaintiff is not entitled to
summary judgment on them. Therefore, the €denies Plaintiff's Cross-Motion for Summary
Judgment.

IV.  CONCLUSION

For the foregoing reasons, the CoGIRANTS IN PART AND DENIES IN PART
Defendants’ Motion for Summary Judgment aBENIES Plaintiff's Cross-Motion for
Summary Judgment. A sapdée Order follows.

November 14, 2012 Is/

Date AlexandeWilliams, Jr.
United States District Judge
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