The Chesapeake Bay Foundation, Inc. et al v. Weyerhaeuser Company, et al Doc. 151

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THE CHESAPEAKE BAY *
FOUNDATION, INC., etal.,

Plaintiffs,
V. Case No.: PWG-11-47
WEYERHAEUSER CO., et al.,

Defendants.

MEMORANDUM OPINION

Approximately fifteen yearsgm, the parties entered int@rious agreements governing
the construction of new headquarters for miti Chesapeake Bay Foundation, Inc. (“CBF”),
which included use of columns and beams Defendants Weyerhaeuser Co. f/d/b/a Trus Joist
MacMillan and Weyerhaeuser NR Co. f/d/b/ai§doist MacMillan (together, “Weyerhaeuser”)
manufactured and Third-Party Defendant Pemwsaproducts Co. (“Permapost”) treated. Some
of the columns and beams were installed on theriex of the building, ware they deteriorated,
leading to damage to the structure. CBBnglwith Plaintiffs Clark Construction Group, LLC
f/lk/a the Clark Construction @up, Inc. (“Clark”) and Smith@up, Inc. d/b/a KCF-SHG Inc.
(“SmithGroup”), took remediation measures, athis litigation ensuedo recover damages

related to the deteriorated columns.

Extensive summary judgment briefing has bkshaed that genuindisputes exist about
the proximate cause of the deterioration euether Weyerhaeuser ow&anithGroup or CBF a

non-contractual duty with regard to the columnd deams. But, it is apparent that Permapost
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did not owe an independent tort duty to Wehaeuser, such that summary judgment is
appropriate in favor of Permapost on the neglme claims asserted against it. And, it is
undisputed that Clark’s and &hiGroup’s contribution claims ka not yet accrued and should
be dismissed. Additionally, the indemnificaticlause in the contract between Weyerhaeuser
and Clark preempts Clark’s conom law indemnification claim, and summary judgment for
Weyerhaeuser is appropriate on that claimrembains unclear, however, whether the remaining
indemnification claims have accrued, and éfere Clark and SmithGroup are ordered to show
cause why those claims should not be dismis@étbut prejudice to remveal at such time that
they have made payments undee terms of their settlement agreement. Thus, the pending
summary judgment motions are giesh in part and denied in pads detailed below. Finally,

Permapost’s motion to amend its Answedesied for failure to show good cause.
. BACKGROUND*

CBF contracted with SmithGroup to design Btalip Merrill Environmental Center (the
“Merrill Center”), CBF’'s hedquarters, on the ChesapeakeyBa Annapolis, Maryland.
Chesapeake Bay Found., Inc. v. Weyerhaeusers80.F. App’'x 203, 204 (4th Cir. 2014). CBF
also contracted with Clark asrggral contractor to oveee the construction, which spanned from
1999 into 2000.Id. “SmithGroup’s ‘green’ design calledfexposed structural wood members
outside the envelope of the Merfknter, including some that péraged the building’s facade.”

Id. Weyerhaeuser, the manufaetuof Parallam PSL columns and beams (“Parallams”), agreed

Y In reviewing a motion for sumany judgment, the Court considers the facts in the light most
favorable to the nonmovant, alving all justifiable infereces in that party’s favorRicci v.
DeStefanp557 U.S. 557, 585-86 (2009eorge & Co., LLC v. Imagination Entm't Lt&75
F.3d 383, 391-92 (4th Cir. 200Dean v. Martinez336 F. Supp. 2d 477, 480 (D. Md. 2004).
Unless otherwise stated, this backgrd is composed of undisputed fa@se RicGi557 U.S. at
585-86;George & Co, 575 F.3d at 391-9Rean 336 F. Supp. 2d at 480.
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in a purchase order “to provide [ParallamsCiark] for use as the exposed wood members”

(“Clark—Weyerhaeuser Purchase Ordeid.

Parallams, which have a rough-hewppearance, are manufactured by
bonding together strips aoffood. The wood strips’ lack of uniformity creates
channels, or “avenues,” that run longituaiy through the Parallams. Thus, water
is expected to infiltrate Parallamseds outdoors. To prett against rotting,
Parallams are pressure-treated with a wood preservative intended to fully
penetrate the avenues. Its contragthwClark [i.e., the Clark—Weyerhaeuser
Purchase Order] required Warhaeuser to treat the Merrill Center’s Parallams
with the preservative PolyClea2000. Weyerhaeuser engaged third party
defendant Permapost Products Co. (“Permapost”) to apply the PolyClear 2000
treatment to a specified retention level, and Permapost provided certificates to
Weyerhaeuser — later shared by Weyerbaewvith the plaintiffs — verifying
that such retention level had been reached.

Id. at 205. However, for purposes of their pending motion for summary judgment, Permapost
states that “the Court may assume that Ppasiadid not appropriatelyeat the Parallams” and

“represented tention level€! were not retained.” Permapost's Mem. 5 & n.7.

Water leaked through the avenues in the Raralinto the MerrillCenter after it was
finished, and Clark hired consultants ittvestigate the leakg in 2001 and 2002.1d. The
consultants stated that water in the avenuesiltccause deterioration or rot in the Parallams
themselves if they were ngiroperly treated with a wood gservative,” but “Weyerhaeuser
assured the plaintiffs that the Merrill Cerge Parallams had beeproperly treated with
PolyClear 2000 and were not at riskpremature deterioration.Id. Sealants stopped the leaks
in 2004. Nonetheless, five years later, Plaintiifscovered that the Pdleans indeed had rotted
and deteriorated and “subseqtignlearned that the Parallams had not been treated with

PolyClear 2000 as certified, that PolyClear 200@ wat in any event well-suited to the job of

2 “Retention levels are the amowftpreservative retained afteeatment.” Permapost’s Mem.
7n.b5.



preserving the Parallams, and that Weyerhaelhadrknowingly given faks assurances to the

contrary.” Id.

CBF, SmithGroup and Clark entered into aleetent agreement to remediate the Merrill
Center (“Remediation Agreement”) by removingdareplacing all of théarallams used on the
exterior of the facility and to seek reimbament from Weyerhaeuser. Compl. 1 49-50, ECF
No. 2; seeRemediation Agr., Def.’'s Mem. re SimGroup Ex. C, ECF No. 77-4. To recover
their costs, they filed suit in Maryland stateurt against Weyerhaeuse&rhich removed to this
Court, Notice of Removal, ECF No. 1, and dila Third-Party Complaint against Permapost,
ECF No. 17. Plaintiffs claimed breach obntract, including contual indemnification,
common law indemnification, contribution, negligenisrepresentation, and negligence against
Weyerhaeuser, and Weyerhaeuser asserted the fsemgaims against Permapost. Plaintiffs
allege that the cause of the Riamas’ rot or deterioration wasther the selection of PolyClear
2000 as the treatment or the ioper application of PolyCle&000 to the Parallams. Compl.
11 45, 46. Weyerhaeuser moved dammary judgment on the badimt “Plaintiffs’ claims are
barred by the three-year statute of limitationatained in Maryland Code Annotated, Courts &
Judicial Proceedings § 5-101.” ECF No. 61. Thetrit court judge to whom this case was
assigned agreed, and granted the motion, ECF No. 110, but the Fourth Circuit vacated and

remanded, ECF No. 117, and the case was reassigned to me.

Pending are previously filed dispos#ivmotions, ECF Nos. 76-79, 83-1, 84, 86, 87, 89,
90, 100, 103, as well as supplemental briefing that | permitted the parties to complete, ECF Nos.

126, 135. Now pending are:

1. Permapost’'s Motion for Summadudgment against Weyerhaeuser, ECF No. 76, and the

related briefing, ECF Nos. 76-1, 132, 137 jethincludes Weyerhaeuser's Cross-Motion



for Partial Summary Judgment in ECF No. 182,well as an Opposition from Plaintiffs,

ECF No. 84, and Permapost’'s Reply, 94.

2. Weyerhaeuser's Motion for Summarydyment against CBF, ECF No. 79, and the

related briefing, ECF Nos. 90, 138;

3. Weyerhaeuser’s Motion for Summary Judgrhagainst SmithGroup, ECF No. 77, and

the related briefing, ECF Nos. 86, 89, 138, 139;

4. Weyerhaeuser’s Motion for Partial Summdgdgment against Clark, ECF No. 78, and
Clark’s Cross-Motion for Smumary Judgment against Weyerhaeuser, ECF No. 87, and

the related briefing, ECF Nos. 92, 100, 103, 138, 140; and

5. Permapost’s Motion for Leave to File Amexd&énswer to Third Party Complaint, ECF

No. 142, and the related briefing, ECF Nos. 143, 144.
A hearing is not necessarfseelLoc. R. 105.6.
I. PERMAPOST'S MOTION FOR SUMMARY JUDGMENT
A. Standard of Review

Summary judgment is prop&rhen the moving party demonstrates, through “particular
parts of materials in the record, includirdepositions, documents, electronically stored
information, affidavits or declarations, stipudats ... admissions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment
demonstrates that there is no evidence to stipfg®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuinelite exists as to material
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facts. See Celotex v. Catred77 U.S. 317 (1986). A “genuine”sfiute of material fact is one
where the conflicting evidence creaitdair doubt”; wholly speculative assertions do not create
“fair doubt.” Cox v. Cnty. of Prince Willian249 F.3d 295, 299 (4th Cir. 200%ge also Miskin

v. Baxter Healthcare Corpl197 F. Supp. 2d 669, 671 (D. Md. 1999). The existence of only a
“scintilla of evidence” is not enough tefeat a motion for summary judgmenAnderson v.
Liberty Lobby, Ing 477 U.S. 242, 251 (1986). Instead, ¢h@entiary materials submitted must
show facts from which the finder of fact reasbly could find for the party opposing summary

judgment. Id.
B. Proximate Cause

Permapost asserts that Weyerhaeuser museé pmmximate cause tograil on any of its
claims. Permapost’'s Mem. 8 n.8. Indeed, “[p]roxien@ause analysis applies in contract actions
as well as tort actions."CR-RSC Tower I, LLC v. RSC Tower I, L1355 A.3d 170, 196 n.41
(Md. 2012). And, as noted, all of Plaintiffs’ claims aigpst Weyerhaeuser, which form the basis
for Weyerhaeuser’'s Third-Party Complaint, hinga the allegation #t the cause of the
Parallams’ rot or deterioration was eithee timproper selection of PolyClear 2000 as the
treatment or the improper applicatiohPolyClear 2000 tohe ParallamsSeeCompl. 1 45, 46.
Thus, Permapost argues that summary judgnrerits favor is appropate on all counts of
Weyerhaeuser’'s Third-Party Complaint because, rdoup to Permapost, its conceded failure
(for summary judgment purposes only) to tréet Parallams properly with PolyClear 2000 was

not the proximate cause of Plaintiffs’ injuty.Permapost's Mem. 5. Weyerhaeuser adopts

% The parties agree, for purposes of Permapesmmary judgment motion only, that Permapost
did not participate in the dexton to use PolyClear 2000See Permapost's Mem. 11 n.12;
Weyerhaeuser's Opp’n to Sum. J. 2 n.1. FurtRermapost asserts thatvas unaware that the
Parallams were intended for exterior use. Permapost's Mem. 3eeSgept. 10, 2010 Mem.
from Jayne Bond to Weyerhaeuser, Permapostem. Ex. 3, ECF No. 76-2 (“As in most
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Permapost’s proximate cause argument as amatiee basis for judgment in its favor, against
Plaintiffs, on *“Plaintiffs’ clams relating to improper treatment of the Parallams.”
Weyerhaeuser's Opp’'n to Sum. J. “7But it also counters thatummary judgment is not
appropriate on its Third Party Complaint becagsnuine disputes omaterial fact exist
regarding whether the inadedeaapplication of PolyClea000 to the Parallams was a

proximate cause of Plaintiffs’ (andrsequently Weyerhaser's) injury. Id. at 1-2.

To establish causation, a claimanast allege that the defeant’s “negligence was ‘both
a cause in fact of the injury and a legally cognizable cau€asey v. Geek Squad Subsidiary
Best Buy Stores, L.P823 F. Supp. 2d 334, 351 (D. Md. 2011) (quotfimying v. United States,
667 F. Supp. 2d 554, 561 (D. Md. 2009) (citPiggway Corp. v. Collins409 Md. 218, 973 A.2d
771, 786 (2009))]. It is causation in fact th&ermapost insists cannot be proven.

The “cause in fact” inquiry “concernahether defendant’s negligent conduct
actually produced an injury.”Yjoung 667 F. Supp. 2d at 561.] Maryland courts
consider two tests in determining whetlvausation-in-fact exists: the “but for”

test and the substantial factor tedt.at 562. The “but for” test considers whether

the injury “would not have occurred samt defendant’s negligent condudd

The substantial factor test applies in situations where more than one independent
negligent act may be resporisibfor a plaintiff's injury. See id.Under the
substantial factor test, an @at is viewed as the causé an injury only if the

action was a “‘'substantial factor’ bringing about plaitiff's injury.” Id.

Casey 823 F. Supp. 2d at 351.

treatment service cases, Permapost was unaware of the final end use of the materials.”)
Weyerhaeuser does not cesit this assertion.

* Weyerhaeuser filed a Suppleméatits Motions for Summary Judgment against Plaintiffs to
incorporate this proximate cause argumdbCF No. 138. SmithGroup and Clark both opposed
the Supplement. ECF Nos. 139 & 140. Insofavweyerhaeuser adopts Permapost’s argument,
that aspect of Weyerhaeuser’s sumyrjadgment motions against PI&ffs is disposed of in this
section.

® The parties agree that Maryland law appli€eePermapost’'s Mem. 7 (applying Maryland
law); Weyerhaeuser’'s Opp’n to Sum. J. 8, 13-14 (same).
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Thus, Permapost’s inadequate application of PolyClear 2000 will be the cause-in-fact of
the Parallams rotting or deteriorating if the @nde shows that the Parallams would not have
rotted or deteriorated “but forthe inadequate application, ortife evidence demonstrates that
the inadequate application was a “substanf@adtor” in causing the Parallams to rot or
deteriorate. See id. Stated differently, the issue is whet the Parallams would have rotted or
deteriorated anyway even wighsufficient application of Poly€ar 2000. Permapost insists that
“[d]iscovery has established that . . . . [m@tter how well (or poor[ly]) Permapost treated the
Parallams, they were destined to fail, determr@td need to be rep’ as a result of “the
decision to use (or faite to reject) PolyClea2000 as the wood presetive.” Permapost’s

Mem. 1.

Relying on the PolyClear 2000 Product Information and Specification Guide (“Guide”),
Permapost contends that PolyClear 20000 fustended only for wood that was ‘weather
protected’ or used in ‘interior applications.’Id. at 3 (citing Guide, Permapost’s Mem. Ex. 2,
ECF No. 76-2). It is true that the Guideatsts that “[tJreatment with the PolyClear 2000
preservative system provides protection for woodnitkel to be used in interior applications, or
weather-protected, exterior above-ground appbtioa under conditions favoring insect attack
and attack by wood-degrading fungi.” Guide 2et, the Guide also provides that if PolyClear
2000 “is specified to be used for exterior applmasi, it must be protected from the weather with
a water-resistant coatingd. It states that PolyClear 2008 not approved for ground contact
applications,” but it does not state thainot approved for exterior applicationSee id. Thus,
the Guide does not support the premise that@®ebr 2000 categorically could not be used for
exterior application, such that no amount of Ed&ar 2000 could have been adequate to treat

the exterior Parallams properly. Rather, it simpiis for the application of a water-resistant



coating for exterior useSee id. Indeed, Plaintiffs’ expert, Peter E. Laks, Ph.D., observed that
Cetol, a “coating meant for exterior use to bpligal to a variety of different wood products used
in exterior applications,” was applied to ther&ams, and he opined that the application of
Cetol to the Parallams was not “inapprof@ia Laks Dep. 84:15-85-7, Permapost’'s Mem. EXx.

7, ECF No. 76-2.

Although Plaintiffs’ and Weyerhaeuser's wood science expamgsee that PolyClear
2000 was “the wrong choice” or “inappropridtéaks Dep. 84:12-14, Mcintyre Dep. 71:16—
72:10, Permapost’'s Mem. Ex. 8, ECF No. 76-2, digireement is not tantamount to a declaration
that proper application of Poly€ir 2000 could not have been efifee. It is simply a consensus
that a better approach would haheen to use a different sealawts Dr. Mcintry testified, when
asked directly whether it was “the wrong choid¢e”use PolyClear 2000: “There were other
choices that were better, in [his] opinion, thaduld have given more—a longer service life.”
Mcintrye Dep. 123:3—-7. For example, Dr. Lakstified that the Améran Wood Protection
Association (“AWPA”) standard for treating Rdlam listed six different wood preservatives,
other than PolyClear 2000, as options. Lalep. 139:9-142:21. Yet, wh he stated that
“PolyClear 2000 wasn't an AWPA approved produdtl”’ at 81:8-10, he also noted that the
AWPA list was not exhaustive, and “[tlhere cdulave been other materials that could have

been used,id. at 139:10-140:1.

Certainly, Dr. Laks testified #t the Parallams were “degiag regardless of the amount

of PolyClear 2000 retained,” Laks Dep. 76:14—-7am] that, even with pper application, the

® Weyerhaeuser challenges the factual basis foresof Dr. Laks’ opinions and contends that
Plaintiffs’ expert’'s and its ownxpert’s statements were “takent of context.” Weyerhaeuser’'s
Opp’n to Sum. J. 11. For purposes of thisnMdeandum Opinion, | assume that the statements
of all of the experts are adssible under Fed. R. Evid. 702, anldave reviewed the deposition
transcripts to consider their testimony in context.
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Parallam only would have lasted “another fg@ars before we woulde seeing the condition
were are seeing right now.”ld. at 88:6-18. Likewise, Weylgaeuser's expert, Craig R.
Mclintyre, Ph.D. testified thaif Permapost had treated ther&ams properly with PolyClear
2000, they would have lasted mdren two years longer, Attugh he could not predict how
long “with any reasoable certainty.” Mcintyre Dep. 127:4-20. Sitarly, Permapost’s expert,
Terry L. Amburgey, Ph.D., testifiethat, “if they had treated iththing with PolyClear 2000 as
good as it could be treated, you would still have pinoblem we are seeing. It would just be
delayed by a few years.” Amburgey Dep. 1@2:13, Permapost's Mem. Ex. 9, ECF No. 76-2.
Yet, Dr. Amburgey admitted that he did nagn'dbw how many years that would be delaydd.”

at 102:14-16. And, on the recdrdfore me, Dr. Laks did notldress whether Cetol was applied
properly after PolyClear 2000 was #ipd or whether that would hawveade a difference, that is,
whether proper application of PolyClear 2000 could have been effective if followed by proper

Cetol application.

Moreover, this testimony, if anything,oald limit damages, but not liability. A
reasonable jury could concludegsed on this testimony and do@ntary evidence, taken as a
whole and in the light most favorable to Weyahser, that proper ap@iton of the PolyClear
2000 would have protected the Rias from rotting and detemiating for a longer time than
they did. This means that it would be possiiolea reasonable jury to find that the Parallams
would not have rotted when they did but for Papwst’s failure to treat them properly, or that
Permapost’s failure to treat tiRarallams properly was a substant#tor in their deterioration,
i.e., that Permapost’s failure to treat the Pamadlavas the causation-in-tacf Plaintiffs’ (and
subsequently Weyerhaeuser’s) injuree Casey823 F. Supp. 2d at 351. Therefore, it is not

undisputed that the Parallams wahiave rotted or deteriorategigardless of whether Permapost
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had applied the PolyClear 2000 properly, and summalgment in Permapost’s favor is not
appropriate on this basis. See Fed. R. Civ. P. 56(a). Addnally, with regard to

Weyerhaeuser’s adoption of Permafs proximate cause argumejoist as this genuine dispute
of material fact makes summary judgment Rermapost's favor inappropriate, summary

judgment in Weyerhaeuser’s favor alsmot appropriate on this claim.
C. Negligence Claims

Permapost argues that “Weyerhaeuser’s negligence claims (Counts Il and IIl) are not
actionable torts” because “[ijn Maryland, the mei&ufa to perform a contractual duty is not an
actionable tort,” and “Permapostiiuty and any liability arise[] solely from its contract with
Weyerhaeuser.” Permapost's Mem. 18-19. Weyedaeatdoes not addressstargument as to
its negligence claim but, as demonstrated betb@/putcome is the sarm@ both the negligence
and negligent misrepresentatioriols. With regard to its nBgent misrepresentation claim,
Weyerhaeuser insists that “[n]egligent misrepnésion and breach ofoatract are distinct
causes of action with distinct elements and Néarg Courts allow Plairffis to proceed on each
cause of action separately.” Weyerhaeusdtmm. 15-16. Weyerhaeuser cites three cases,
University Nursing Home, Inc. R.B. Brown & Associates, InG06 A.2d 268 (Md. Ct. Spec.
App. 1986),Aloi v. Moroso Inv. Partners, LLONo. DKC-11-2591, 2013 WL 6909151 (D. Md.
Dec. 31, 2013), and/eisman v. Connor$40 A.2d 783 (Md. 1988), in which breach of contract
and negligent misrepresentation claims wenentéeed. But none of these cases addresses the
issue before me—whether a negligent misgepntation claim may survive when the duty

allegedly breached is a pwalontractual duty.

Permapost cites case law that specificallydbdhat “[u]nder Maryland law, “a claim for

negligent misrepresentation is improper when the only relationship between the parties is
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contractual, both parties are sggtitated, and the comtct does not create amnpress duty of due
care in making representations.”” Permapost’s Reply 11 (qudiagitalSource Fin. LLC v.
Pittsfield Weaving Co571 F. Supp. 2d 668, 674.(Bd. 2006) (quotindvartin Marietta Corp.
v. Int'l Telecomm. Satellite Org991 F.2d 94, 98 (4th Cir. 1992))). IndeedMartin Marietta,
which is binding on this Court, the Fourth Circuit agreed with the dismissal of negligence and
negligent misrepresentation claims where the cidgénot present circumstances in which the
law create[d] a tort duty of due care independeom the parties’ entractual relationship,”
noting that the aggrieved party was not “@ansophisticated consumer, unfamiliar with the
subject matter of the contracthw relied on the repreatations of someone holding himself or
herself out as possessing spe@apertise,” and the parties did not have a relationship “of
personal trust and confidence—such as [with] a igleyg an attorney, an architect or a public
accountant.” 991 F.2d at 98. More recgnthis Court has explained that

“plaintiffs are generally precluded froforinging negligence actions to recover

purely economic lossesPotomac Constructor$30 F. Supp. 2d at 737. Indeed,

“[tlhe mere negligent breach of a contract, absent a duty or obligation imposed

by law independent of thairising out of the contradtself, is not enough to

sustain an action sounding in tortJacques v. First Nat'l Bank of Mcb15 A.2d

756, 759 (Md. 1986) (quotingdeckrotte v. Riddle168 A.2d 879, 882 (Md.

1961));see Donnelly v. BrancBanking & Trust Cq.---- F. Supp. 3d ----, 2015

WL 926022, (D. Md. Mar. 3, 2015) (citindacque$. But, when an independent

duty exists and there is an “intimate nexus,” such as a contract, between the

parties, tort liability arises from “the failure to exercise due care,” even when only
economic loss ensuekacques515 A.2d at 759-60.

Pasternak & Fidis, P.C. v. Recall Total Information Mgmt., lre- F. Supp. 3d ----, 2015 WL

1405395, at *10 (D. Md. Mar. 25, 2015).

While Weyerhaeuser contends that “Permapost owed a duty to Weyerhaeuser (and
Plaintiffs) that is independent of its contractual obligations,” it identifies that duty as “a duty to

alert Weyerhaeuser and Plaintiffs that noh¢he Parallams had been treated todtetractual
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specifications’ Id. at 16 (emphasis added). Thus, in Weyerhaeuser's own words, the duty is
inextricably tied to the terms of the Weyerhaeuser—Permapost Contract. Additionally,
Weyerhaeuser and Permapost are sophistidaisthesses whose retatship was not one “of
personal trust,” and Weyerhaeuser is famiigth using PolyClear 2000 to treat wootMartin

Marietta, 991 F.2d at 98seeAmburgey Dep. 35:2-5 (noting th&tVeyerhaeuser’s literature”

states that PolyClear 2000 should not be usect&d tvood “for protection iexterior settings”).
Because Weyerhaeuser has not demonstrated an “independent duty” to overcome the bar on
claims for damages from negligent breach ohtcact, Permapost is &ited to judgment as

matter of law on Counts Il (Negligenca)dlll (Negligent Misrepresentationsee Pasternak &

Fidis, 2015 WL 1405395, at *10; BeR. Civ. P. 56(a).

II. WEYERHAEUSER'S CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT AGAINST PERMAPOST

Without identifying its Opposition as a csemotion for partialsummary judgment,
Weyerhaeuser nonetheless asseds iths entitled to summary judgment against Permapost on
Count | (Breach of Contract). Weyerhaeuser's Opp’n to Sum. J. 8. According to Weyerhaeuser,
it is “undisputed that Permapost did not tréla¢ Parallams to the level specified in the
agreement, required by the manufacturer orrustry standards,” anthe injury—rotting or
deteriorating Parallams—was a foresdeabsult of Permapost’s breachd. Yet, as discussed
previously, a claimant must proypeoximate cause to recovergontract as well as in tor€GR-
RSC Tower I, LLC v. RSC Tower I, LL%5 A.3d 170, 196 n.41 (Md. 2012), and foreseeability is
only one aspect of causatioBasey v. Geek Squad Subsidiary Best Buy Stores, 82B F.
Supp. 2d 334, 351 (D. Md. 2011). The claimalsio must prove causation in fasge Casey
832 F. Supp. 2d at 355And as discussed previously, a geeudispute exists as to whether

Permapost’s improper treatment of the Parallavas the causation in facf Plaintiffs’ and
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Weyerhaeuser’s injury. Therefore, summarggpuonent in Weyerhaeuss favor and against

Permapost is not appropriat8eeFed. R. Civ. P. 56(a).
V. PERMAPOST'S MOTION FOR LEAVE TO AMEND

Permapost seeks leave to file an amdndaswer to Weyerhaeuser’'s Third Party
Complaint to add as an affirmative defeniee assertion that “the contract between
Weyerhaeuser and Permapost provides that Permapost has no liability for indirect, special or
consequential damages, among other limitatiofefmapost’s Mot. to Am. 1. Permapost states
that “[t}he language included in Permapost’'s adesl answer comes directly from the “Terms of
Sale’ found on Permapost’'s Acknowledgment @fder,” i.e., the Weyerhaeuser—Permapost

Contract. Id. at 4.

Permapost analyzes its motion pursuant to Rule 15, which governs amendments to
pleadings. Weyerhaeuser counters that, bed@asmapost filed the motion after the deadline
set in the Scheduling Order, the Rule 16(b) good cause standard applies, and Permapost fails to
show good cause. Weyerhaeuser’'s Opp’n to MoAnto 2. Weyerhaeuses correct that Rule
16(b) applies. When a party moves to amefidr the deadline estadthed in the scheduling
order for doing so, the party “first must sayighe good cause standard of Rule 16(b)” before

(11}

the Court considers whether “the movant pass[es] the tests for amendment under [Rule]
15(a).” CBX Techs., Inc. v. GCC Techs., LIN®. JKB-10-2112, 2012 WL 3038639, at *3 (D.
Md. July 24, 2012) (quotin@dyssey Travel Ctr., Inc. v. RO Cruises, 262 F. Supp. 2d 618,

631 (D. Md. 2003))see Nourison Rug Corp. v. Parvizj&85 F.3d 295, 298 (4th Cir. 2008).

The Scheduling Order set a deadlineMarch 18, 2011 for amending pleadings. ECF
No. 23. Later revisions to the Scheduli@gder did not modify that deadlin&eeECF Nos. 59,

126, 134. Permapost filed its motion on Novenit&r2014, over three andalf yearsafter the
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deadline passed. Permapost insists that it “was not even a proper party to the case at the time the
scheduling order was issuedtims case,” and “the deadline to amend pleadings expired only
eight (8) days after Permapost éiw filed its Answer.” Permapts Reply re Mot. to Am. 2.

Neither fact explains agxcuses Permapost’s delay.

Permapost also asserts that it receivedluminous new discovg concerning the
claimed damages” on October 1, 2014, Permapost'stelétm. 3, and that it did not review the
Weyerhaeuser—Permapost Contract, which Permajpdsdestroyed as a seven-year-old business
record years earlier, until Weyerhaeuser produceddiscovery. Permapost’s Reply re Mot. to
Am. 3. Had Permapost not received the Weyerhaeuser—Permapost Contract until October 2014,
that could have been good cause for amendasgd on the Weyerhaeuser—Permapost Contract
in November 2011. But, Permapost also st#tas “once this document [the Weyerhaeuser—
Permapost Contract], was disclosed, by Wegeuser, Permapost quickly referenced this
document in its written discovery responses amdn noted that it would be relying on this
document and the ‘terms and conditions’ detailedh@ contract as part of its affirmative
defenses.” Permapost’'s Reply re Mot. to .ABn(citing Permapost’s Answers to Interrogs.,
Permaposts’s Mot. to Am. Ex. 3, ECF No. 13&2emphasis removed). Those responses to
Permapost’s Interrogatories are dated Asigd9, 2011. Permapost’s receipt of the
Weyerhaeuser—Permapost Contract in 2011 does not give it good cause for failing to amend
before late 2014 SeeFed. R. Civ. P. 16(b). In any event, amendment is not necessary because

this so-called affirmative defensehbased on a clause that is “arnegral part of the contract at

issue,” and therefore “not subject to ethpleading requirements of Rule 8(c).”Core
Commc'ns, Inc. v. Verizon Md. LI.G44 F.3d 310, 318, 321 (4th Cir. 2014) (quoting and

affirming district court’s ruling that exculpatoclause “was timelyrad appropriately invoked,”
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despite its omission from the pleadings). Acaugty, at trial, Permapost will be permitted to
assert as a defense the conttasguage disclaiming indirect, es@al, or consequential damages
with regard to Weyerhaeuser's Third-Party Complaint. For the stated reasons, Permapost’s

Motion for Leave to File Amended Answer Third Party Complaint is denied.

V. WEYERHAEUSER'S MOTIONS FOR SUMMARY JUDGMENT
AGAINST PLAINTIFFS

A. Indemnification

Indemnification claims “allow a party who ld liable for an injury, but who was not
primarily responsible for the injyr to shift liability to the past who was primarily culpable for
the loss suffered by the plaintiff. Royal Ins. Co. of Am. Wliles & Stockbridge, P.C133 F.
Supp. 2d 747, 771 (D. Md. 2001). The right to indéiwetion may arise in contract or at
common law, and an indemnity agreement raagompass not only the duty to indemnify, but
also the broader duty to defen&ee Leite v. Severstal Sparrows Pt., LNOs. WDQ-09-742,
WDQ-09-1158, 2010 WL 457513, at *2 (D. Md. Feb. 3, 20MBx’s of Camden Yards v. A.C.
Beverage 913 A.2d 654, 660 (Md. Ct. Spec. App. 2006) @uty to defend is separate from a
duty to indemnify. Generally, an allegedtfeasor has no duty tdefend another alleged
tortfeasor.”). The duty to indemnify “coversliility incurred by the promisee,” and the duty to
defend “covers costs and expenses incurred fendeng the suit and in enforcing the duties to
indemnify and defend.Leite, 2010 WL 457513, at *2. Here, &k and SmithGroup claim that
Weyerhaeuser breached its common law dutyinemnify, and Clark also claims that

Weyerhaeuser breached its contractludies to indemnify and to defend.
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1. Clark’s common law indemnification claim

Weyerhaeuser insists that the indemnification clalise the Clark—Weyerhaeuser
Purchase Order preempts Clark’s common law rmd&cation claim. Def.’s Mot. re Clark
11 2-3. Clark “agrees that it canseek recovery under a themfycommon law indemnity for
conduct that falls within the scope of a castual indemnity clause.” Clark’'s Opp’'n 18.
Nonetheless, Clark contends that “it is noprpriate to grant summary judgment in favor of
Weyerhaeuser on Clark’s common law indemnitynalait this time to the extent that certain
conduct by Weyerhaeuser may fall outside fitope of the indemnity clauseld. Thus, the

issue is whether a claim for indemnification abtdll outside the scope tifie indemnity clause.

When parties to a contract dispute the scopan indemnification clause, “traditional
rules of contract interpretation applyNat’l Labor Coll., Inc. v. Hillier Grp. Architecture New
Jersey, InG.739 F. Supp. 2d 821, 831 (D. Md. 2010) (citigco Cas. Co. v. Atl. Contracting &
Material Co, 822 A.2d 1257, 1266 (Md. Ct. Spec. App. 2003)).

Among these rules is the notion that “implieerms of a contract are utilized only
in order to supply the place of a missingpeess term; therefore, where an express
term exi[s]ts, it negatives an implied incatent term relating to the same aspect
of the contract.’Myers v. Kayhoe391 Md. 188, 199, 892 A.2d 520 (2006&e
also Ulicg 150 Md. App. at 691, 822 A.2d 12§MWhen the surety and the
principal have entered into an egps indemnity agreement governing their
rights, however, courts should not restot implied indemnity principles to
determine those rights.”). Similarly, quasintractual remedies such as implied

" The indemnification clause provides:

[Weyerhaeuser] shall indemnify and #doharmless [Clark] from and against
claims, damages, losses and expensesidimg but not limited t@ttorney’s fees,
arising out of or reulting from [Weyerhaeuser'glerformance under this Order,
provided that such claims, damages, lossegxpenses aretabutable to . ..
injury or destruction of tangible property including loss of use resulting therefrom
but only to the extent cause in whole opart by the negligent acts or omissions
of [Weyerhaeuser], its lower-tisubcontractors or vendors... .

Clark—Weyerhaeuser Purchase Order Art. BX& F, Compl. Ex. C, ECF No. 2-3.
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indemnification are generally unavailabléhen a contract exists covering the
same subject matteBee Cnty. Comm’rs of Caroline Cnty. v. J. Roland Dashiell
& Sons, Inc. 358 Md. 83, 96-98 & n. 8, 747.2d 600 (2000) (discussing rule
that quasi-contractual remedies are unaf&elan the face of an express contract);
Franklin v. Morrison, 350 Md. 144, 154, 711 A.2d 17(2998) (stating that
implied indemnification is guasi-contractual remedy).

Nat'l Labor Coll, 739 F. Supp. 2d at 831.

In National Labor Collegethe Court found that “Defendant has a clear contractual duty
to indemnify Plaintiff for specifically enuerated circumstances in the contradd! Reasoning
that “[a]ny implied common law indemnification sche would either contdict or add to the[]
clearly defined circumstances in the contfatche Court concludg that the common law
indemnity claim “would be incongruent withe express provisiohand dismissed itld. Here,
also, the express contractual language defileyerhaeuser’'s duty to indemnify, and Clark
cannot prevail on a claim for common lawdemnification. Weyerhaeuser's motion for

summary judgment is grantedtasCount Il, Clark’'s commotaw indemnification claim.See id.
2. Remaining indemnification claims

Weyerhaeuser moves for summary judgmiarits favor on SmithGroup’s common law
indemnification claim on the basis that SmithGroup hat shown that it va“legally liable in
tort to CBF,” because the evidence demonstrdahat SmithGroup denied its liability in the
Remediation Agreement. Def.’s Mem. $mithGroup 10-11. Similarlyit argues that “to be
entitled to indemnification, Clark must showjder its agreement with CBF, that it is lialie
tort to CBF, and, that its negligence is due toy@fbaeuser’s negligent conduct.” Def.’s Mem.
re Clark 6. Clark couets that summary judgmen$ appropriate, but irits favor, not

Weyerhaeuser’s, “because the facts reveal no genuine dispute that Weyerhaeuser was obligated

18



to indemnify and hold Clark harmless, and that/@fbaeuser declined tio so.” Clark’s Opp’'n

3.

Notably, an indemnitee can “claim indeitynfrom [the indemnitor] without again
proving the fact of the basic liability” if theademnitor “is given notice of the basic claim and
invited to defend.” Tillman v. Wheaton-Haven Recreational As880 F.2d 1222, 1230 (4th
Cir. 1978) (discussinglennings v. United State874 F.2d 983, 986 (4th Cir. 1967)). In
Jennings the Fourth Circuit held that notice ofttbement negotiations,Ke notice of a pending
action against an indemnitee, is necessary farcaessful indemnity claim374 F.2d at 986. It
reasoned that a settling partyseory that “there was a stropgssibility that the jury would
have found [the indemnitee] liable” is not suféiot to bind an indemnitor to a settlement of
which it had no notice, because “juries often retumanticipated verdicts which are nevertheless
not subject to vacation by the trieburt of the appellate court.1d. But, if an indemnitor
chooses not to partiape in settlement negotiationsteaf receiving notie of them, the
indemnitee “can recover all mon@aid under compulsion of a judgment entered against him.”

Id.

The case law that Weyerhaeuser citeqquirtng the indemnitee to establish the
indemnitor’s liability following a settlement, is frodenningsin the district court and on appeal,
but it is inapplicable to #hcircumstances of this case. Jenningsthe district court used similar
language in discussing cases that “support tbee@ment’s contention that, where there has
beenno noticeand where there has been a settlemerhefclaim against the indemnitee, the
indemnitee must prove its own aatdiability in a subsequerdction against the indemnitor.”
Jennings v. United State®51 F. Supp. 730, 733-34 (D. Md. 1966) (emphasis added). Thus, the

court noted that the pof-of-liability requirement apple only when the indemnitor did not
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receive notice of settlementSee id. Further, the district court idenningswas quoting dicta
from Frank Martz Coach Co. v. Hudson Bus Transp.,@d.A.2d 488 (N.J. Sup. Ct. 1945), in
which the indemnitor likewise had no notice. A2d at 489. The appellate court quoted the
same language frofrank Martz Coach Cog.again noting that “therappears to have been no
notice to the indemnitor” in that cas@ennings374 F.2d at 987. The Fourth Circuit concluded
that “[tlhe language inArank Martz Coach Cé.reinforces, rather than weakens, the view we
think the more reasonable, namely that actegal liability and not merely probable liability
must be proved in the indemnity actimhere the indemnitor has had no noticeéd. (emphasis

added).

Here, according to SmithGroup, Weyerhaeubad notice of Plaintiffs’ settlement
discussions, participated in mediation, had the opportunity to participate further, but chose not to
and declined to enter into the RemediatAgreement. SmithGroup’s Opp’'n 11. SmithGroup
has provided supporting evidenaese id.Exs. 24-26, ECF Nos. 86-25 — 86-27 (emails and
minutes confirming Weyerhaeuser’s attendanceediement discussish and Weyerhaeuser
does not contend otherwise. Likewise, Clark dsgbat “CBF considered Clark responsible and
liable for the improperly treated Parallams, and Clark decided to settle rather than litigate
those claims,” and “Weyerhaser had ample notice and an oppoity to defend Clark and
itself against those claims.” Clark’s Opp’n Zlark also has provided evidence in support of
this contention.SeeCBF Ltrs. to Clark, Clark’s Opp’n Bx 4, 6, ECF Nos. 87-4, 87-6 (holding
Clark responsible and asking Gdao begin remediation); Clarktrs. to Weyerhaeuser, Clark’s
Opp’n Exs. 7, 8, ECF Nos. 87-87-8 (seeking assurance of inadfication). Weyerhaeuser
acknowledges that “Clark sent letters in 2809 to Weyerhaeuser regtieg that Weyerhaeuser

indemnify it against claims made by [CBFRut “Weyerhaeuser declined, claiming that the

20



request was premature.” Weyerhaeuser's Rep@lank’s Opp’'n 2. Therefore, on the record
before me, Plaintiffs need not prove “actual ld@gility,” and summary judgment would not be
appropriate in Weyerhaeuser’s favor on that grousele Jenning374 F.2d at 986—88ge also

Tillman, 580 F.2d at 1230.

Weyerhaeuser also contends thath Clark’s contractual demnification claim in Count
| and SmithGroup’s common lawmdemnification claim in Count Il are premature “because
payment has not been made on a claim of negtig.” Def.’s Reply to Clark’s Opp’'n 5 n.1, 6—
7; see Def’s Mem. re SmithGroup 11. Indeed, under Maryland law, “a claim for
indemnification is derivative, and does not arise, unless and untl the party seeking
indemnification has paid an adse judgment or settlementCofield v. Lead Indus. Ass'No.
MJG-99-3277, 2000 WL 34292681, at *8.(Md. Aug. 17, 2000) (citindRead Drug v. Colwill
Constr.,243 A.2d 548, 558 (Md. 19688ee S. Md. Oil Co. v. Texas C203 F. Supp. 449, 452—
53 (D. Md. 1962) (“[T]he rights both to indemnification and to contribution, whether based on
contract or tort, accrue at thiene of payment and not before.Deite, 2010 WL 457513, at *2

(same).

Clark asserts that its indemnification clagmcompasses allegations that Weyerhaeusuer
breached both its duty to indemnify and its duty to defeBdeClark’s Opp’'n 10-11; Compl.
1 57. The duty to defend may arise before the duty to indem8#g. Bd. of Trs., Comm. Coll.
of Balt. Cnty. v. Patient First Corp98 A.3d 1072, 1082 (Md. Ct. Spec. App. 2014) (“The duty
to defend may be triggered by the pleadings,tbetduty to indemnify is based on the jury’s
findings.” (citation omitted)). Yet, here, Cladeeks monetary damages on its claim for breach
of Weyerhaeuser’s duty to defend. Specificalliark seeks “at least $3,000,000 or such greater

amount as may be shown at trig@¢luding costs associated withvestigating the deterioration
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of the Parallam members and determining tperapriate remedial measures, the cost to
implement the remedial measures, plus Clark’'srragtgs fees and costs .. ..” Compl. 13. As
discussed, such a claim does notura until Clark incurs such costsSee Cofield2000 WL

34292681, at *8S. Md. Oil Ca.203 F. Supp. at 452-53.

Plaintiffs’ Remediation Agreement providedat Clark would “endsvor to commence
the Remedial Work on or before April 15, 201hddo prosecute the wotl completion in a
diligent fashion,” Remediation Agr. 8 1(h); Plaintiffs expected the remedial work to take six to
eight months, Compl. 1 50; and briefing of thetions regarding Plaintiffs’ indemnification
claims was complete on March 6, 20s2eECF No. 103. Neither SmithGroup nor Clark
alleged, let alone demonstrated through its opipasfilings, that it had made any payment
under the Remediation Agreement as of the tinéheir filings. Thus, SmithGroup and Clark
may not have made payments when they submitted their filings, such that the indemnification
claims had not accrued. Consegile summary judgment in Clark’favor is not appropriate on
the record before meSeeFed. R. Civ. P. 56(a). Rather, dismissal may be warrased.

Cofield 2000 WL 34292681, at *&. Md. Oil Ca.203 F. Supp. at 452-53.

| am aware, however, that more than thremrydave passed, and these claims may have
accrued in the interim. Therefore, Sn@ttoup and Clark ARE ORDERED TO SHOW CAUSE
by May 18, 2015 why SmithGroup’s common law indération claim and Clark’s contractual
indemnification claim should not be dismissedhaut prejudice to renewat such time that
SmithGroup or Clark has made a paymenspant to the Remediation AgreemeBee Cofield

2000 WL 34292681, at *8&. Md. Oil Ca.203 F. Supp. at 452-53.
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B. Contribution

Weyerhaeuser argues that SmithGroup arark® “claim for contribution cannot lie
because it has not yet accrued.” Def.’s Mem. re SmithGroup 1%e&Rgf.’s Mem. re Clark 2,
7-8. SmithGroup and Clark “acknadge[] that [their] contributio claim lacks an adequate
legal foundation” and do not object its dismissal. Clark’s Opp’n 1%eeSmithGroup Opp’n

11-12. Therefore, the contribution claim, Count lll, is dismissed without prejudice.
C. Negligence Claims

A duty owed to the claimant is an element of both the negligence and negligent
misrepresentation claimsUBS Fin. Servs., Inc. v. Thomps&# A.3d 176, 190-91 (Md. Ct.
Spec. App. 2014). Weyerhaeuser insists thdbéds not owe any duty to SmithGroup or CBF,
because there was no “intimate nexus” between ghrties, such that the negligence and
negligent misrepresentation claimsust fail. Def.’s Mem. re SmithGroup 5-6; Def.’s Mem. re
CBF 4-5. As noted, a party must show more thatmere negligent breach of contract” to
recover in tort for purely economic lossdacques v. First Nat'l Bank of Mdb15 A.2d 756, 759
(Md. 1986);see Pasternak & Fidis, P.C. v. Recall Total Information Mgmt., ke F. Supp. 3d
----, 2015 WL 1405395, at *10 (D. Md. 2015). A party must establish that an “intimate nexus”
existed between it and the allegedfeasor and that the allegedtfeasor owed it a duty beyond
a contractual dutySee Jacque$15 A.2d at 759—-6Pasternak & Fidis2015 WL 1405395, at
*10. “This intimate nexus is satisfied by contractual privity or its equivalelicues 515

A.2d at 759-60.

CBF provides a “February 25, 2000 Letterrégment,” CBF’'s Opp’n Ex. 2, ECF No.
90-2, to “satisf[y] the intimate nexus requiremant establish[] that Weyerhaeuser owes a duty

to CBF.” CBF's Opp’'n 13-14. The Letter Aggment, signed by CBF and Weyerhaeuser’s
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predecessor, Trus Joist, states that CBF will pay Trus Joist “for the costs [Trus Joist] ha[d]
incurred . . . for engineering . . . and for intiabtincurred in fabricain,” and that Trus Joist

“will proceed with fabrication of the Parallam material. .” Ltr. Agr. 1. This Letter Agreement
demonstrates an intimate nexostween Weyerhaeuser and CBBeeJacques 515 A.2d at

759-60.

SmithGroup insists that “[p]Jursuant to therifs and Conditions of its Purchase Order

with Clark, Weyerheuser was duty-bound fmovide written notice of deviationsom the

Contract Documents to the Aibdct.” SmithGroup’s Opp’'n 17see id.at 14. Indeed, the
Clark—Weyerhaeuser Purchase Order states Weayerhaeuser “shall not be relieved of
responsibility for deviations from requirents of the ContractDocuments ... unless
[Weyerhaeuser] has specifically informed theclitect in writing of such deviation at the time
of submittal and the Architect has given writtepproval to the specific deviation.” Clark—
Weyerhaeuser Purchaser Order Ex. F. Unter circumstances of this case, the Clark—
Weyerhaeuser Purchase Order between gerwmairactor and supplier, which references
Weyerhaeuser’s obligations to SmithGroup as tlohitict, is equivalent to contractual privity
and sufficient to create antimate nexus betweaiWeyerhaeuser and SmithGrogeelacques

515 A.2d at 759-60.

The guestion remains whether Weyerhaeuser dWeaihtiffs a duty independent of that
arising under the contracts among the partiesdefermine this, the Couifexamine[s] carefully
the relationship that existed between these parttselJacques515 A.2d at 760. | noted earlier
that the relationship between two businesses lmardistinct from the relationship that an
individual has with “a physiciargn attorney, an ardlct or a public acmuntant,” which is one

“of personal trust and confidenceMartin Marietta, 991 F.2d at 98. But, where one party is “an
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unsophisticated consumer, unfamiliar with the eabmatter of the contract, who relied on the

representations of someone holdimgself or herself out as posseng special expertise,” such

a relationship arises.See id. Here, CBF contends that “Weyerhaeuser held itself out as

possessing particular knowledgegarding timber products, and used that reputation when it

supplied false information directly to both CB&owing and intending that CBF would rely on

it for its benefit and guidance, and Clark, knogvihat Clark intended to supply it to CBRd.

(footnote omitted). According to CBF,
Weyerhaeuser is a global leader inlen products. It was the company that
developed, manufacturedna brought Parallam to thearket. Weyerhaeuser
employees were the industry expertgprking with the American Wood-
Preservers’ Association (AWPA), thatafted the industry standards used for
preservative treatment of wood producteyerhaeuser employees prepared, and
Weyerhaeuser published, extensive matsrthat described the various wood

preservatives available for Weyaduser products and the recommended
applications for those products.

CBF’'s Opp’'n 16 n.3. Weyerhaeuser does nafpulie these assertions, and CBF provides
exhibits that support its assertioof Weyerhaeuser's expertiseSee Clark—\Weyerhaeuser
Purchase Order Ex. B, CBF’'s Opp’n Ex. 1, ER®&. 90-1 (noting Weyerhaeuser’s “40 years of
experience in the engineered lumber busige&&pt. 11, 2009 Mtg. Minutes, CBF’'s Opp’n EXx.
18, ECF No. 90-18 (“CBF, Clark and Smith Groae $Veyerhaeuser as the expert with respect
to Parallam . . .."); Weyerhaeuser’'s Staamsl Treatments Primer 1, CBF’'s Opp’n Ex. 25, ECF
No. 90-25 (describing itself asa manufacturer and materia@upplier of structural wood
products” and “experts in their design andbrfeation”); Weyerhaeuser's Preservative
Treatments web page, CBF's Opp'n Ex. 26CF No. 90-26; Weyedeuser's Design
Recommendations and Requirengeftr Use of Parallam® PSL ideavy Timber Applications,
CBF’s Opp’n Ex. 27, ECF No. 90-27. Yet, in thasame exhibits, Weyerhaeuser asserted that it

is “not, nor will [it] ever be, [an] expert[] ostains and treating processes and procedures.”
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Stains and Treatments Primer Consequently, on the record befane, | cannot conclude as a
matter of law that Weyerhaeuser owed or did ewe a duty to Plaintiffs with regard to the
condition of the Parallams it supgdi@inder the contracts. Thasdute must be resolved by the
jury. Therefore, summary judgment is nopegpriate on SmithGroup and CBF'’s claims for

negligence and negligemisrepresentationSeeFed. R. Civ. P. 56(a).
D. Attorney’s Fees

According to Weyerhaeuser, Clark is not entitte attorney’s fees for breach of contract
because “there is no clause in the contract that provides for an award of attorney’s fees.”
Weyerhaeuser's Mem. re Clark 2. Yet, the indemnification clause of the Clark—\Weyerhaeuser
Purchase Order provides that Weyerhaeuseall'sndemnify and hold harmless [Clark] from
and against claims, damages, éssand expenses, including mdt limited to attorney’s fees,
arising out of or resulting &m [Weyerhaeuser’s] performance under this Order . ...” Clark—
Weyerhaeuser Purchase Order Art. 4 & Ex. igeasis added). Therefore, summary judgment
in Weyerhaeuser’s favor is not appriate with regard to Clark’s entitlement to attorney’s fees.

Seefed. R. Civ. P. 56(a).

Weyerhaeuser also argues that SmithGroup isntitled to attorneg fees because its
indemnification claim has “no leghasis” and “the ‘American Rule . . prohibits the recovery
of attorney’s fees as consequential or compensatamages, absent a statutule, or contract to
the contrary.” Weyerhaeuser's Mem. reii@roup 14-15. Likewise, Weyerhaeuser contends
that CBF is not entitled to attorney’s fees unds negligence claims “[b]ecause there is no
contract or statute that wouddlow such recovery under thesaiols.” Weyerhaeuser's Mem. re
CBF 2. Neither SmithGroup nor CBF addresgese arguments. When the nonmoving party

does not oppose a summary judgment motiohps¢ facts established by the motion” are
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“uncontroverted.” Custer v. Pan Am. Life Ins. Col2 F.3d 410, 416 (4th Cir. 1993).
Nonetheless, the moving party still must demaistithat, based on those facts, that party is
entitled to judgment as a mattarlaw, because “[t]he failureo respond to the motion does not
automatically accomplish this.Id.

Weyerhaeuser citeBausch & Lomb Inc. v. Utica Mut. Ins. C&@35 A.2d 1081, 1094
(Md. 1999), which states:

Maryland follows the American rule which “stands as a barrier to the
recovery, as consequential damages,fareseeable counsel fees incurred in
enforcing remedies for” breach of contratherefore, in the absence of a statute,

rule or contract expressly allowing thecovery of attorneys’ fees, a prevailing
party in a lawsuit may not ordingrirecover attorneys’ fees.

Id. (quotingCollier v. MD-Individual Practice 607 A.2d 537, 542—-43 (Md. 1992); citittess
Construction v. Bd. of Edycs69 A.2d 1352, 1354 (Md. 1996pee Max’s of Camden Yards v.
A.C. Beverage913 A.2d 654, 660 (Md. Ct. Spec. App. 2006)ncluding thatalthough “[t]he
general rule is that, if an imptiendemnity action lies, fees and ate includible, . . it is very
doubtful, under Maryland law, whether and, if soewtattorney’s feesnal costs are recoverable

in an implied indemnity action.”). Givethat SmithGroup and CBF have not identified a
contract or statute entitling them to attorisefees, and Weyerhaeuser has shown that case law
bars such recovery with relevant attorney’s fees provisi@ummary judgment is appropriate in

Weyerhaeuser’s favor as to SmithGromg £BF’s claims for attorney’s fees.
VI.  CONCLUSION
In sum, the pending motions are disposed of as follows:

1. Permapost’s Motion for Sumamy Judgment on Weyerhaetseclaims against it,
ECF No. 76, IS DENIED as to the breach ohtact, indemnity and contribution claims and

GRANTED as to the negligent misrggentation and negligence claims;
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2. Weyerhaeuser’'s Cross-Motion for Summary Judgt as to its breach of contract

claim against Permapost, ECF No. 132, IS DENIED;

3. Weyerhaeuser’'s Motion for Summadydgment against SmithGroup, ECF No.
77, IS DENIED as to SmithGroup’s negligentsn@ipresentation and glegence claims and

GRANTED as to SmithGroup’s entitlement to attorney’s fees;

4. Weyerhaeuser’'s Motion for Partial Suram Judgment against Clark, ECF No.
78, IS GRANTED as to Clark’s common law indefiaation claim but DENIED as to Clark’s

entitlement to attorney’s fees;

5. Weyerhaeuser’'s Motion for Summary Judgment against CBF, ECF No. 79, IS
DENIED as to CBF’s negligence and negligemsrepresentation claims and GRANTED as to

CBF'’s entitlement to attorney’s fees;
6. Clark and SmithGroup’s contribution clairage dismissed without prejudice;

7. Weyerhaeuser’'s Motions for Summalydgment against SmithGroup and Clark,
ECF Nos. 77 and 78, ARE DENIED as to Si@dtoup’s common law indemnification claim and

Clark’s contractual indemnification claim;

8. SmithGroup and Clark ARE ORDERETO SHOW CAUSE by May 18, 2015
why SmithGroup’s common law indemnification elaand Clark’s contractual indemnification
claim should not be dismissed without prejedio renewal at such time that SmithGroup or

Clark has made a payment pursuant to the Remediation Agreement;

9. Clark’'s Cross-Motion for SummaryJudgment as toits contractual

indemnification claim, ECF No. 87, IS DENIED; and
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10. Permapost’s Motion for Leave to File Amended Answer to Third Party

Complaint, ECF No. 142, IS DENIED.

A separate order shall issue.

Dated:_May 4, 2015 IS/
Rwul W. Grimm
United States District Judge

lyb
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