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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RONALD DEMETRIUS THOMAS, *

Petitioner, *

V. * Civil Action No. RWT-11-1049
Criminal No. RWT-06-0405

UNITED STATES OF AMERICA, *

Respondent. *

MEMORANDUM OPINION

Pending is Petitioner Ronald Thomas’s Amended Motion to Vacate Sentence Pursuant to
28 U.S.C. § 2255. Upon review of the paperdfilend for the reasons stated below, the Court
will deny Thomas’s motion and his requests for an evidentiary hearing and discovery.

BACKGROUND

On August 11, 2004, Thomas was arrested wiblackpack containing over 50 grams of
crack cocaine and 126.3 gramkcocaine hydrochloridePlea Agreement, Govt. Resp. Ex. 1
at 9, ECF No. 155-1 at 9. On September 11, 2066mBas was indicted by a federal grand jury
in the United States District Court for the Dist of Maryland. He washarged with three drug
offenses under 21 U.S.C. § 841. Revised émesice Report, Govt. Resp. Ex. 3 at 4,
ECF No. 155-3 at 4. On October 16, 2007, Thomad plilty to Count Two of the indictment,
which charged him with distriion of 50 grams or more of cocaine base. Tr. of Rule 11
Colloquy, Govt. Resp. Ex. 2 at 4-9, ECF No. 154t 4-9. His plea agement found the base
offense level to be 32. ECF No. 155-1 at 4. However, the agreement specified that, if Thomas

were determined to be a career offender putsteat).S.S.G. § 4B1.1, the base offense level
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would increase to 371d. The agreement also provided thilaé government did not object to
reducing his offense level by two leveld. Thomas was informed during the Rule 11 colloquy
that his classification as a career offender would not be determined before a Presentence Report
(“PSR”) was submitted in advance of his senteg hearing. ECF No. 155-2 at 10-11, 26.

The plea agreement also provided that gwmernment waived its right to file a
21 U.S.C. 8§ 851 enhancement notice. ECF No. 155-1nd&er Section 851, if an enhancement
notice had been filed and the casent to trial and Thomas weo®nvicted, the Court would be
required to impose a sentence & limprisonment without parolé&ee Tr. of Hr'g on Mot. to
Withdraw Guilty Plea and Sentencing, Juhe2008, ECF No. 155-7 at 89-94. However, in
exchange for Thomas’s plea of guilty to Colimto, the Government waived this enhancement
right. ECF No. 155-1 at.%Additionally, by signing the plea agreement, Thomas waived his right
to a direct appeal of any sentence imposed bythet within or below the range stipulated by
the guidelines for an offense level of 38l at 6

In a letter filed on November 6, 2007, Thomas submittgaae motion to withdraw his
guilty plea.Pro Se Mot. to Withdraw Guilty Plea, ®t. Resp. Ex. 4, ECF No. 155-4. On
December 19, 2007 and January 3, 2008, Thomaspiitese supplements to his original motion
to withdraw his guilty plea. Supplement to Mai. Withdraw Guilty Plea, Dec. 19, 2007, Govt.
Resp. Ex. 5, ECF No. 155-5; Supplement to MotWithdraw Guilty Plea, Jan. 3, 2008, Govt.
Resp. Ex. 6, ECF No. 155-6. On January 29, 20@8Ckurt entered an Order granting defense
counsel Louis Martucci’s motion to withdrafrom the case. ECF No. 83. The docket reflects

that on January 31, 2008, attorney Edward Sussman’s appearance was entered as Thomas’s new



counsel. ECF No. 84. On Feiary 25, 2008, Sussman filed a Supplemental Memorandum in
Support of Thomas’Bro Se Motion to Withdraw his Guilty Plea. ECF No. 88.

The Presentence Report dated December 19, 2007 categorized Thomas as a career
offender within the meaning of U.S.S.G. § 4B1.1, establishing an offense level of 37.
ECF No. 155-3 at 6. Relying dms prior convictionsthe PSR calculated criminal history
category of VI based on a total of fifteen crimirhistory points, or &rnatively “two prior
felony convictions involving aatrolled substance offensedd. at 6-12. Because Thomas
movedpro se to withdraw the guilty plea, he lost th&o-point reduction irhis offense level for
accepting responsibilityd. at 6; Tr. of Hr'g on Mot. to Whdraw Guilty Plea and Sentencing,
Ex. 8 at 18-19, ECF No. 155-8 at 18-19.

At a June 5, 2008 hearing, this Court deniédmas’s motion tavithdraw his plea and
sentenced Thomas to 400 months’ imprisonmant five years of supervised release.
ECF No. 155-8 at 31-32. On Deuber 4, 2009, the U.S. Court oppeals for the Fourth Circuit
affirmed this Court’'s denial of Thoniasmotion to withdraw the guilty pledJnited States v.
Thomas, 355 F. App’x 690 (4th Cir. 2009). The Fourthre@iit held that this Court did not abuse
its discretion and that the “Ralll hearing was extensive, asswiae subsequent hearing on the
motion to withdraw.” Id. at 691-92. The Fourth Circuitfound no credible evidence of
ineffective assistance of counsel, uagressure or actual innocendel”

On April 22, 2011, Thomas filed a “placehafi®otion to Vacate Sentence Pursuant to
28 U.S.C. § 2255 and a Motion for Leave Fde an Amended Motion Pursuant to
28 U.S.C. § 2255. ECF Nos. 139 & 140. On 8eqter 14, 2011, the Court granted Thomas’s

Motion for Leave to File an Amended Motion Pursuant to 8§ 2255 and granted the Government



an extended deadline to respond. ECF No. 145. On January 6, 2012, Thomas filed an Amended
Motion to Vacate Sentence, arguing that bmnviction and sentence violated his Sixth
Amendment right to asstiance of counsel. Mem. in Supp. Am. Mot. to Vacate Sentence
Pursuant to 28 U.S.C. § 2255, ECF No. 152Thomas claims that he received ineffective
assistance of counsel from both Louis Martucci, who represented him at the plea bargaining
stage, and Edward Sussman, who representea@thine hearing to withdraw his guilty plea and
subsequent sentencing, although Thomas doesleatly distinguish bgveen the two in his
memorandum in support of his motidgee id. Thomas alleges that his counsel failed to review
and challenge the criminal history that was usedetermine his career offender status, should
have negotiated a more favorable plea agreeorehis behalf, failed to properly advise him on
the repercussions of moving to withdraw his guilty plea, and committed multiple errors that
ultimately prejudiced his sentencintgd.
ANALYSIS

Under 28 U.S.C. § 2255(a), a prisoner in cugtotay file a motion to vacate, set aside,
or correct a sentence, “claimirtige right to be released uptime ground that the sentence was
imposed in violation of the Constitution or law$ the United Statesyr that the court was
without jurisdiction to impose such sentencethat the sentence was in excess of the maximum
authorized by law, or is otheise subject to collateral attk.” 28 U.S.C. § 2255(a). Under
28 U.S.C. § 2255(b), the Court may deny the amtivithout an evidentig hearing if “the

motion and the files and records of the case cenaly show that the prisoner is entitled to no

! Thomas also reiterates a number of claims originally lodged in his placeholder motion, such as vidlai®ns

Fifth Amendment Due Process rights and his rights under the First, Fourth, and Eighth Amendments to the
Constitution. ECF No. 152 at 11-13. However, Thomas does not elaborate on these claims in the memorandum
supporting his motion, and he does not allege particular facts in support of these claims or describertbeghin

detail for this Court to assess them.
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relief.” 28 U.S.C. § 2255(b)see, e.g., Zelaya v. United Sates, No. DKC 05-03932013 WL
4495788, at *2 (D. Md. Aug. 20, 2013)

l. Thomas'’s Ineffective Assishince of Counsel Claims

Ineffective assistance of cowatclaims are analyzed undeettwo-part testlescribed in
Strickland v. Washington, 466 U.S. 668, 687 (1984), whichetlrourth Circuit has adopteske,

e.g., Roach v. Martin, 757 F.2d 1463, 1476 (4th Cir. 1985). Fitkie defendant must show that
the attorney’s performance or axts were object®ly unreasonabl&rickland, 466 U.S. at 687.
This element “requires showing that counseldearrors so serious that counsel was not
functioning as the ‘counsefjuaranteed the defendant by the Sixth Amendméat.The Court
must “evaluate the conduct [at issue] fromumrsel's perspective at the time,” and it “must
indulge a strong presumption thadunsel’s conduct falls withithe wide range of reasonable
professional assistancdd. at 689.

Second, the defendant must also demonsthaiiethe defendant suffered prejudice from
his attorney’s performanceéd. at 687. The “defendant mushaw that there is a reasonable
probability that, but for counselisnprofessional errors, the rétsof the proceeding would have
been different.”ld. at 694. “A reasonable probability & probability sufficient to undermine
confidence in the outcome.ld.; see also Marlar v. Warden, Tyger River Corr. Inst.,

432 Fed. Appx. 182, 188 (4th Cir. 2011). For a defendant like Thomas who has entered a guilty
plea and now seeks to attack that plea, toigefitly demonstrate prejudice from ineffective
assistance of counsel, Thomas “must show tthate is a reasonable probability that, but for
counsel's errors, he would not have pleadedygaitid would have insisted on going to trial.”

Hill v. Lockhart, 474 U.S. 52, 59 (1985%ee also Hooper v. Garraghty, 845 F.2d 471, 475-76



(4th Cir. 1988) (holding that pigoner failed to establish that there was a reasonable probability
he would have gone to trial rather than plead guilty).

Thomas’s allegations do naheet either prong of th&rickland standard. Counsel
provided reasonable assistance wethin the norm of the proésion. Even if his counsel were
deemed deficient, Thomas has not shown ttetwas prejudiced. Thomas raises four main
arguments to show that his counsel was inéffeand that he was prejudiced from objectively
unreasonable assistance. He alleges that (1) counsel did not adequately research and challenge a
prior conviction that supportedshclassification as a career offend@) counsel did not attempt
to negotiate a more favorableeplagreement; (3) counsel did advise Thomas not to withdraw
his guilty plea or inform him that doing so wouddst him his two-point offense level reduction;
and (4) counsel committed a multiplicity of erréinat cumulatively prejudiced Thomas. Each of
these claims lacks merit.

A. Thomas’s Status as a Career Offender

Thomas alleges that counsel’s perforogrwas objectively unreasonable during the
sentencing process because ceuffigiled to challenge a 19%bnviction in Prince George’s
County that the Presentence Report used in pgrhgb2 to calculate $istatus as a career
offender. ECF No. 152 at 18-19. Thomas argues tthis conviction “wasactually for simple
possession instead of Possession with Intent to Distribide.at 18. Thomaselieves that
without his counsel’s alleged error, “thereaigeasonable probability that the Career Offender
enhancement would not have been applied” to his sentence because he would not have had two
previous felony drug convictions requiréo qualify as a career offend&ee ECF No. 152-1

at 39.



Thomas’s reasoning is unfounded becauserd¢berds of the Circuit Court for Prince
George’s County, Maryland show that Thomas wanvicted for and pled guilty to possession
of cocaine with intent to diribute, not snple possessionSee Docket Record for Case
CT931309X (filed July 23, 1993)At the hearing consideringnbmas’s motion to withdraw his
guilty plea, Martucci testified that he had discussed with Thomas his criminal history and the
possible implications of his prewus convictions on his senten&ee ECF No. 155-7 at 123-25.
The conduct of counsel was objectively reasonablenot challenging the classification of
Thomas’s 1994 conviction, as the records showttiteatonviction was for possession of cocaine
with intent to distribute.

In addition, courts use the Rule 11 colloquyaasieans for curing pential deficiencies
of counsel in discussing with a defendantgogential sentence and ensuring that the defendant
is not prejudiced in his pleaSee United Sates v. Foster, 68 F.3d 86, 88 (4th Cir. 1995). The
transcript of the Rule 11 colloquy in this caseeas that the Court permed an extensive and
exhaustive hearing where Thomas indicated ligatinderstood the scopéthe agreement and
his potential classificath as a career offendesee ECF No. 155-2. The Court also informed
Thomas that his conviction forgiribution of 50 grams or moxd cocaine base held a minimum
sentence of ten years imprisonment aad maximum sentence of life imprisonment.
ECF No. 155-2 at 27. During a Rule 11 colloquys]élemn declarations inpen court carry a
strong presumption of verity.”Blackledge v. Allison, 431 U.S. 63, 74 (1977). Even if the

assistance given by Martucci had been ineffegtiie comprehensive Rule 11 colloquy ensured

2 http://casesearch.cosrstate.md.us/inquifipquiryDetail jis?caseld=CTIB09X&loc=65&detailLoc=PG;
ECF No. 152-2 at 21-23
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that Thomas was not prejudiced &ryy deficiencies in failing to explain to Thomas the possible
sentence to be imposed following the entry of his guilty plea.
B. Thomas’s Plea Agreement

Thomas’s second argument, that counsdedato negotiate a more favorable plea
agreement, is groundless. Thomas asserts thatétwoed fails to demomste that counsel ever
seriously, professionally and successfully nedgetiavith the government for a favorable plea
agreement for Mr. Thomas.” ECF No. 152-1 at 45. Th&mply not true. As the Court noted at
the hearing on Thomas’s motion to withdraw his gyiliza, the plea agreement, in particular the
Government’s waiver of a Section 851 enhancement, was a significant accomplishment for
defense counsel. ECF No. 155-8 at 7-8. If the Gawent had proven at trial the charges in its
indictment after giving notice of his two prewus felony drug convictions, the Court would have
had no choice but to impose a life sentesee?21 U.S.C. 8§ 841(b)(1)(A), as the Court explained
at the hearing on Thomas’s attet to withdraw his guilty @a, ECF No. 155-7 at 89-94. In
addition to the Section 851 waiver, the pleaeagient provided a two-point reduction in the
overall offense level for acceptance of respadiligip the benefit of which Thomas lost by
moving to withdraw his guilty gla. Thomas benefitted substantially from counsel’s negotiated
plea agreement. In fact, Thomas made his @ituation substantially worse by trying to
withdraw his plea. Counsel élgssurpassed an objective standard of reasonableness.

Nor would this alleged shortcang rise to the level of prejudice necessary to satisfy the
second prong of th&rickland standard. For Thomas to succefigfargue prejudice under the
present circumstances, he musiow that but for counsel's figencies, it was reasonably

probable that he would not hagecepted the agreement and wouldehatherwise gone to trial.



See Hill, 474 U.S. at 58-59. In the comprehensiale 11 colloquy with the Court, Thomas
affirmed that he understood the terms of theeament waiving his right to go trial, had
discussed it with his counsel, svaatisfied with his counsel, and was not under the influence of
drugs or alcohol. ECF No. 155-2 at 5-8. Thiflamuy ensured that Thomas did not accept the
plea against his will. The plea was not a restfilprejudice, but a “voluntary and intelligent
choice among the alternative coursésaction open to the defendanHill, 474 U.S. at 56. To
consider Thomas’s arguments ttee contrary wouldnly make matters worse for him. In his
later attempts to show that he was under theemnite of drugs at the plea hearing, Thomas tries
to contradict statements he had made to the Court under penalty of pesguBCF No. 155-7

at 18-21, 88-89. This Court already found Thosagsiilty plea to b&knowing and voluntarysee
ECF No. 155-8 at 11-12, and Thomas has notedffeany new factual ali@tions sufficient to
contradict that finding.

Ultimately, Thomas defeats his own clalmy arguing that it was “futile and counter
productive [sic]” to move to withdraw his pleBCF No. 152-1 at 53. Thus, Thomas argues first
that his counsel did not secure a favorable gkl and second that counsel secured a favorable
plea deal but failed to inform Thomas about hiaworable it was when he tried to withdraw
from it. Counsel acted reasongbh obtaining the plea agreement for Thomas, and he fails to
show prejudice from accepting the agreement.

C. Thomas’s Motion to Withdraw the Plea

Thomas'’s third allegation, that his counsal dbt adequately advise him on the futility

of withdrawing the plea, is patently unsounThomas himself handwrote and mailed to

chambers his motion to withdraw the guilty pledaCF No. 155-4. Thomas does not even allege



that he gave counsel the opportunitypt@vide assistance before he filed pr® se motion.
Accordingly, this argument must be rejected.
D. Multiple Errors

Thomas offers the catch-all claim that heswaejudiced by the “cumulative impact of
the multiple deficiencies and errors” of his counsel, which the Court understands to mean the
cumulative effect of the indidual charges already discuss&@€F No. 152-1 at 48 (emphasis
removed). Claims regarding ineffective a$snce of counsel, however, are reviewed
individually, not collectively Fisher v. Angelone, 163 F.3d 835, 852 (4th Cir. 1998). This Court
has already determined that each of Thomas’s individual arguments is without merit. He cannot
add them together to create an actionai®éfective assistance of counsel claloh.

. Supplements to the Amended § 2255 Motion

In three supplemental documents, Thomas #sk<ourt to considehe applicability of
four cases to his Amended Motion YWacate under § 2255. ECF No. 159; ECF No. 160;
ECF No. 170. The Court has considered thesesgcand finds that none of them compels the
Court to reach a different outcome.

Thomas suggests the Court consiDePierre v. United Sates, 131 S. Ct. 2225 (2011).
ECF No. 159. InDePierre, the Supreme Court held that “tkeyrm ‘cocaine base’ as used in
[21 U.S.C.] § 841(b)(1) means not just ‘crack coedihut cocaine in its chemically basic form.”
131 S. Ct. at 2237. This case’s expansive intepom of the meaning of “cocaine base” does
not affect Thomas’'s sentence. Thomas also asks the court to cobhaftierv. Cooper,
132 S. Ct. 1376 (2012), aMissouri v. Frye, 132 S. Ct. 1399 (2012). ECF No. 160.Uafler,

the Supreme Court found that a criminal defendant was prejudicedunsel’s unreasonable

10



performance in advising the defendant fecta plea and go to trial. 132 S. @t.1391. InFrye,
the Supreme Court found that defense coungetlamreasonably in failing to communicate the
prosecution’s plea offer to the féadant before the offer expireBrye, 132 S. Ctat 1410-11.
These decisions were based on \different facts thanhiose at issue in thisase. Here, counsel
communicated the plea offer to Thomas and advism to take it, and there are no allegations
of counsel failing to communicate a plea offer to Thomas. Nédidfésr nor Frye applies here.
Finally, Thomas requests that the Court considldted Sates v. Merced, 603 F.3d 203
(3rd Cir. 2010). ECF No. 170. In this case, the U.S. Court of Appeals for the Third Circuit found
the district court to be inrer in imposing a more lenient sentence than what the Sentencing
Guidelines suggested withoutllfuexplaining a policydisagreement with the guidelines or fully
explaining why a variant sentent®ould not contribute to unwarmded sentencing disparities
pursuant to [18 U.S.C.] § 3553(a)(6Merced, 603 F.3d at 209, 222, 22B8nlike the defendant
in Merced, Thomas’s sentence fell within the guideBneange. In addition, the Fourth Circuit
has already held that this Court “clearly artitethits consideration of the § 3553(a) factors” at
sentencingThomas, 355 F. App’x at 692see ECF No. 155-8 at 28-31. As a result, none of these
cases assists Thomas’s motion to vacate his sentence.

[I. An Evidentiary Hearing and Discovery Are Unnecessary

Thomas’s request to hold an evidentidrgaring on the Motion to Vacate Sentence
Pursuant to 28 U.S.C. § 2255 wile denied. “[W]hen Rule 11'safeguards are afforded to a
defendant, an evidentiary heay will indeed be rare.United Sates v. White, 366 F.3d 291, n.4

(4th Cir. 2004). The motion, files, and reco®ow that Thomas was not denied ineffective
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assistance of counsel in violai of his Sixth Amendment rights. Thomas is nditked to an
evidentiary hearing.

Thomas'’s request for discovery will also denied, as he has ndemonstrated “good
cause” under Rule 6 of the Rules Governing 2255 Proceed®agey v. United Sates, CRIM.
RWT 09-162, 2012 WL 3775872, *2 n.3 (D. Md. Aug. 29, 2012). Good cause “exists when there
is ‘reason to believe that [the petitioner] may, if the facts are fully developed, be able to
demonstrate that he is . . . entitled to reliefd’ (quoting Bracy v. Gramley, 520 U.S. 899,
908-09 (1997)). As the discussion above makearclThomas has failed to make this showing.

CERTIFICATE OF APPEALABILITY

Thomas may not appeal this Court’s derof relief under 28 U.S.C. § 2255 unless it
issues a certificate of appealabilitynited Sates v. Hardy, 227 Fed. Appx. 272, 273
(4th Cir. 2007). A certificate of appealabilitwill not issue unless Thomas has made a
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 225B@rygy,
227 Fed Appx. at 273. “A prisoner séies this standard by demoraing that reasonable jurists
would find that any assessmenttbé constitutional claims by thestlict court is debatable or
wrong and that any dispositive procedural rullmg the district court is likewise debatable.”

United Satesv. Riley, 322 Fed. Appx. 296, 297 (4th Cir. 2009).

® Thomas also requests the appointment of counsel “for discovery and [an] evidentiary hearing.” ECF N®4.152 at
However, Thomas “has not demonstrated that histigre involves exceptional citomstances such that the
appointment of counsel is wamnted,” and “neither discovery nor a hearing is necessdaggjuez v. United Sates,
CIV.A. DKC 10-3228, 2014 WL 823750, *1 n.3 (D. Md. F&l®, 2014)(citations omitted). Thus, this request will
also be denied.
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This Court has assessed the claims in Thomas’s motion to vacate his sentence on the
merits and found them deficienlo reasonable jurist couldnfii merit in any of Thomas’s
claims, and therefore no certificaitbappealability shall issue.

CONCLUSION

For the aforementioned reasons, Thomas’s Motion to Vacate Sentence Pursuant to

28 U.S.C. § 2255 will be denied and no certificatambealability shall issue. A separate Order

follows.

Date: September 11, 2014 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE
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