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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

EVELYN RUFFIN,

PLAINTIFF,
*
2 CASE NO.: PWG-11-2469
*
JACOB LEW,
SECRETARY OF THE TREASURY, *
DEFENDANT. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff Evelyn Ruffin, an Afican-American female, claims that her employer, the
United States Department of the Treasury — Internal Revenue Sedisceiminated against her,
subjected her to a hostile workplace, and retaliated against her in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. §§ 200@¢ seq. Compl. 111, 4, ECF No. %l must

determine whether either of the parties’ srasotions for summary judgment is meritoridus.

! Timothy F. Geithner was Secretary of the Treasairyhe time Plaintiff filed her Complaint.
Jacob Lew is the current Secretary of the TreasunyBee http://www.treasury.gov
/about/Pages/Secretary.asfgCF Nos. 1, 64, 70. Given that Defendant’s more-recent filings
appear under Lew’s name,g, ECF Nos. 80, 89, 90, 95, 103, the docket shall be updated to
reflect this changesSee42 U.S.C. § 2000e-16(c) (stating thiwe head of the department, agency
or unit, as appropriate, shall ltee defendant” in a civil actiofiled by an individual who is
“aggrieved by the final disposition of his [admingive] complaint”). The Court approved the
parties’ stipulation of dismiskaf all claims against the indidual defendants that Plaintiff
originally named, as well as Count | for \agbn of 42 U.S.C. § 1981)Order, ECF No. 19.

2 Plaintiff, who was represented by counsel when she filed her Complaint, haprmctesin
moving for summary judgment and opposing @evernment’s motion for summary judgment.

% The parties’ motions are fully briefedSeeECF Nos. 86, 90, 90-1, 97, 97-1 & 103. Plaintiff
also filed an Amendment to Motion in Respots®efendant’s Motion to Dismiss or Summary
Judgment, ECF No. 101.
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Because the material facts are not disputedefdndant is entitled to judgment as a matter of
law, | will grant Defendant’'s motion and de®aintiff’'s motion. Ths Memorandum Opinion

and Order disposes of ECF Nos. 86 and 90.
. BACK GROUND*

In 2004, Plaintiff worked for the IRS as amformation technology (“IT”) specialist,
“supervis[ing] and oversee[ing] the computeformation technology related aspects” of the
database for “Equal Employment Opportunity (‘EE@lated information” (“‘EEODB”) that the
IRS was developing. In this capacity, Pldintised software called/isual Powerfiles “to
compile, evaluate, and report” the EEO infotima. The IRS licensed the software from a
company called TechSolutions, InEmployees from STG, Inc., a contractor for the IRS, also

worked on developing the EEODE.ompl. Y 23-30; Def.’s Mem. 1-2.

“The Treasury Department sought to depelan in-house alteative” to Visual
Powerfiles. Compl. T 28; Def.’'s Mem. 2. Plaintiff and Al Gréavho was responsible for the
contract with TechSolutions and also workedtibe EEODB development, “request[ed] access
to the encrypted Visual Powerfiles data model to reduce the time needed to complete the
EEODB project.” Compl. 11 31, 33; Def.’s Me#1.Dec. 21, 2004 Email Chain (“Email Chain
A”), Def.s’ Mem. Ex. 28, ECF No. 90-28; Dec. 20, 2004-Jan. 3, 2005 Email Chain (“Emalil
Chain B”), Def.’s Mem. Ex. 30, ECF No. 90-30. Specifically, they sought Visual Powerfiles’s

“table relationship diagram,” but TechSolutiomgormed them that “[tlhe table relationship

* When considering cross-motions for summarygiment, the court musbnsider each motion
individually and view “he facts relevant to each ... the light most favorable to the non-
movant.”Mellen v. Bunting327 F.3d 355, 363 (4th Cir. 2003).

® Plaintiff's co-worker's name has been changed to protect the confidentiality of his personal
information. SeeMot. to Seal, ECF No. 89.



diagram . . . would contain information that ipprietary to TechSolutiorss it would reveal the
logic used to create [their] reports,” and therefTechSolutions could not “give it to the IRS
under [the] current contract vehicle.” Email Gh&. Ruffin sent Green an email on January 3,
2005 with her “thoughts on how to justify [the tabédationship diagram] as a deliverabldd.
She wrote:
1. Tell [TechSolutions owner Robert Pattm$ that we want to verify his
reports are drawing from the appropeialata. We cannato this unless we

now [sic] the structure of the tables.iF lverification is required for the new
MD [Management Direct] 715 reports going to OPM.

2. The information will be used for recertation as well. Tell him security is
requesting recertification.

3. What is written in the contract? Is tlkea clause for proprietary exclusion of
the database tables[?]

Id. Plaintiff states thatwhen TechSolutions would not shahe diagram, €hthen “sought to
create her own data model in connection witls IBvned data tablesijut not “to engage in
reverse engineering in connexti with Visual Powerfiles’ soge codes and data models.”

Compl. 1 35.

In February 2005, Patterson filed a complaagainst the IRS, alleging that, through
Plaintiff, Green, and another employee, the IR8dtured the benefits @f source code license
without purchasing the license.’ Compl. § 36; Def.’'s Mem2-3. The Treasury Inspector
General for Tax Administratio@TIGTA”) investigated thematter from February 2, 2005 to
January 11, 2007 and thesugd a Report of InvestigationROI”). Compl. {1 36, 39, 45; ROI

147, 152, Def.’'s Mem. Ex 3, ECF No. 90-%Plaintiff was interviared on February 7, 2006 and

® Defendant’s Exhibit 3, which includes the it ROl as well as itsupporting exhibits, has
Bates stamps in the center and to the righhefbottom of each page. The report itself and the
exhibits are cited as “ROI.” The numbers citemtein are the numbers to the right of the bottom
of each page. It is unclear whether the entirewdes attached, as the first page is a cover page
that is titled “Report ofnvestigation,” but the numbering begins at 146.
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January 11, 2007. ROI 688-93, 771-73. She admiftat she “requested the [Visual
Powerfiles] source code from TechSolutiontd” at 657. She first said that obtaining the Visual
Powerfiles “table relationship diagrams wotlave reduced the number of EEODB development
hours” and that obtaining the diagrams was “the only thing that would save time on the project,”
but then said that “the table relationship diagrams were needed for security certification of the
new web based EEODBIY. at 157, 657, 691. Yet she also s#hat “because there was a
certification already in place they were going te tisat one,” suggesting that the diagrams were
not necessary for certificatiorid. at 691-92. Plaintiff stated that the language she used in her
January 3, 2005 email to Green was for him t&e in his discussions with the [Visual
Powerfiles] contracting officer and not for usehis discussions with the [Visual Powerfiles]
contractor.” Id. at 691. The TIGTA agent reviewing thelevant recordsancluded that Green

and Ruffin “were attempting to cuemvent standard ... securitertification procedures by
having the existing [Visual Powerfiles] ... satw certification transferred to the EEODB,”
even though they “knew before they asked tfoe source code” that the Visual Powerfiles
“security certification could not bé&ransferred to a new system.id. at 657. Additionally,
Jonathan Marr, an STG contractor interviewiadthe investigation, “said that the [Visual
Powerfiles] table relationship atjrams, schemas and code haeimpact on the security

certification of the EEODB."Id. at 155.

Additionally, various files appedroth within the ROI and a3efendant’s and Plaintiff's
stand-alone exhibits. | reference only one citeefich duplicated document. Also, as Plaintiff's
exhibits to her Opposition, ECF No. 97-2, werat numbered, | cite instead to Defendant’s
numbered exhibits where a document appears ingaoties’ filings. Wherl cite to Plaintiff's
exhibits, | provide a title and thgeneral cite, “Pl.’s Opp’n EX.”

Plaintiff often cites “Ruffin Testimony”or “ROI [page number]” to support her
allegations. Yet, she did not attach her deposition testimony or the ROI to her Motion,
Opposition or Amendment, and she does not pleyage numbers for her testimony. | have
referred to the pages of thepasition testimony and the ROI that Defendant attached, where
Defendant attached the relevant page and lalbesto locate the information Plaintiff cited.
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The investigation also addressed the allegetinat, in “allow[ing] unauthorized access to
the [Visual Powerfiles] database,” Plaintifflfaved unauthorized persons to access confidential
and Privacy Act information on IRS and TIGTA employees.” ROI 153. Ruffin admitted that
Green “did give her ‘live’ [actual] data on a disk that she kept in a desk drawer,” and that STG
“received the live data,” but shesisted that Green gave ST@UMmmy data” and that neither she
nor Green gave live data to ST@I. at 692. Indeed, the minutes to the October 4, 2004 meeting
of those involved in the EEODB developmentestiiat, “[tjo address caerns about contractors
having access to sensitive employee data, G&en] will develop ‘dummy data’ for the
contractors to use while dewping the system.” Oct. 4, 2004 Mtg. Minutes, Pl.’s Opp’'n EXx.
Additionally, on December 6, 2004, Green sent an email that he had “completed . .. a CD with
over seventy thousand of dummy dat@éc. 6, 2004 Email, Pl.’s Opp’n EXAnd, on August 4,
2005, Green sent an emaihtshg that they “neetb be looking at poputang the database with
real data,” suggestingahhe had not provided actual dateopto that date. Aug. 4, 2005 Email,

Pl.’s Opp’n Ex.

After the TIGTA interviewed Ruffin on February 7, 2006, “allegations of suspected
criminal misconduct by RUFFIN were referredtihe Computer Crimes and Intellectual Property
Division (CCIPS), Department of Justice (D@ review.” ROI 771. On December 22, 2006,
CCIPS informed the TIGTA that it “declined criminal prosecution of RUFFIN for intellectual
property theft, conspiracy, crimal copyright violation, and fae statements made during her

February 7, 2006 interview.Id. at 766—67, 771.

According to Defendant, the TIGTA founthat Patterson’s “allegations [were]
confirmed.” Def.’s Mem. 8. According to &htiff, the TIGTA “issued no charges against

Plaintiff and found that Rintiff had not engageih any wrongdoing.” Conlp{ 47. In fact, the



ROI concluded that “[ijnquiries conducted anddewce obtained during the course of th[e]
investigation substantiated that RUFFIN allaweauthorized access to the [Visual Powerfiles]
database and in doing so, allowed unauthorpgdons to access confidential and Privacy Act
information on IRS employees,” and that “RUFRtNINspired with other IRS staff in efforts to
obtain [Visual Powerfiles] source code for STGQvelepers to use in the development of the
competitive product,” which were imation[s] of the Treasury 8hdards of Ethical Conduct and
the Privacy Act.” ROI 153. ThROI stated that documents onffus hard drive demonstrated
that the EEODB developers “erntded to include various VisuBbwerfiles for EEO . . . reports
in the new EEODB,” and thoseports included TechSolutigegproprietary information.ld. at
253-55. The ROI also stated that, while Ruffinntaaned that she gave STG “dummy data,”
not “live” Treasury personnel data, for useworking on the EEODB, Ruffin had a disk of
actual personnel data and STG received actlaah, including employee Social Security
numbers. Id. at 692, 744-45. The TIGTA then referred the ROI to the IRS on February 26,
2007, noting that the DOJ had “declined criminadgacution for violationsf the United States

Code.” Id. at 151.

Meanwhile, in late 2006, the IT departmentdtet IRS had been stuctured; Plaintiff
began to work with Melvin Hayes as her sujmox;, and her “former responsibilities . . . were
given to Mitch Chaz[a]n . . . at the IRS offizeAustin, Texas.” Compl. 1Y 40-41. She claims
that, “[ijmmediately thereafter, Mr. Hayes subjected Plaintiff to a hostile work environment on
account of her race and gendead” I 41, in response to which Rigff filed an EEO claim in
November 2006 and was assigrieda different supervisord. I 42; Pl.’s Ans. to Interrogs. 9,
Def.’'s Mem. Ex. 40, ECF No. 90-40. She aldaims that soon afterwards, “Mr. Chaz[a]n

repeatedly sent Plaintiff inappropriate emails a harassing nature” that “contained false



accusations that Plaintiff failed ber job performance.” Comgd. 43. Plaintiff filed a second
EEO claim in December 2006 with regard to Mr. Chazan’s actiddsy 44; Jan. 11, 2007
Email, Pl’'s Opp’n Ex. (from EEO Counselty Chazan, referencing Ruffin's Dec. 14, 2006

EEO claim);seePl.’s Ans. to Interrogs. 9.

After receiving the ROI in February 2007, the Treasury Department considered whether
to pursue any administtive action. Aug. 16, 2007 Notice Bfoposed Suspension, Def.’s Mem.
Ex. 11, ECF No. 90-13. Six months later,Aungust 16, 2007, Plaintiff’'s second-level manager
Cecil Hua recommended a five-day suspensiofruffin based on the ROI, for (1) allowing
unauthorized individuals to access IRS employeesfidential information rather than dummy
data; (2) improperly using the Visual Powerfiiegabase to developghfeEODB; and (3) aiding
Green in attempting to obtain Tech®mns’s proprietary informationd.; Oct. 3, 2007 Notice

of Proposed Suspension, Def.’s Mdax. 12, ECF No. 90-14; Compl. 1 47.

In response, Plaintiff contacted an EEO counselor on September 27, 2007. Compl. § 11,
Ruffin Dep. 30, Def.'s Mem. Ex. 1, ECF No. 90-EEO Counseling Report, Def.'s Mem. Ex.
13, ECF No. 90-15. She filed an EEO claim@eacember 31, 2007, “alleging retaliation for the
previous EEO filings; the non-selion of the G-15 position, ...based on pre-selection and on
account of Plaintiff's race.” Guopl. 1 13, 48; Dep't of Treaktrs. to Ruffin re Dec. 31, 2007

EEO Claim, Def.'s Mem. Exs. 23 & 24, ECF Nos. 90-23 & 9¢-24.

’ Citations to Ruffin’s deposition testimony are to her March 21, 2014 deposition, unless
otherwise noted.

8 Although Defendant refers toi$hEEO claim as Plaintiff §September 2007 EEO complaint,”
Def.’s Mem. 31, it is clear from the exhibits feadant attached, incluatj two letters from the
Department of the Treasury to Ruffin, thatiRtiff filed her EEO claim on December 31, 2007.
Dep’t of Treas. Ltrs. to Ruff re Dec. 31, 2007 EEO Claim.
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On February 7, 2008, Michael C. Griffin, DépuAssociate Chief Information Officer,
sustained Hua’s first and third reasons foe guspension but notehsecond, and reduced
Plaintiff's suspension to two days. Notice@dispension, Def.’s Mem. Ex. 18, ECF No. 90-18;
Griffin Decl. 1 3 & Att. A, Def.’s Mem. K. 36, ECF No. 90-36; Compl. T 50. He did not find
that Plaintiff provided actual employee data “to outside contractor employees,” but concluded
that, regardless, she was “careless” and “failed to adequately protect employee personal
information.” Griffin Decl. Att.A, at 112-13. He also foundahPlaintiff “supported efforts to
utilize proprietary source code and datdhesnas despite IRS policies ... and vigorous
TechSolutions resistanceld. at 114. In Ruffin’s view, she vgasuspended “on account of her

race . .. an[d] color . .. and in retaliation for her EEO filings.” Compl.  51.

Plaintiff claims that, after the suspensi@he “was subjected to continuous acts of
harassment; discrimination; retaliation; and [shas been further subjected to a hostile work
environment.” Compl. § 52. The one specific egbashe alleges is thdessrs. Hayes, Hua,
and Griffin “blocked” her “attempts at promotion . .. on at least three (3) occasitths.The
evidence describes one time Plaintiff souglpr@motion: On Thursday, May 29 2008, at 3:57
p.m., Plaintiff emailed a “managerial potertidrm to her first-line manager Mark Smith,
asking him to complete it so that she could apply for a temporary senior management position
that had been posted on May 27, 2008, witHiegions due Monday,uhe 2, 2008. The form
provided check boxes for a supervisor to rate an employee as “Ready Now,” “Ready in 1 — 2
years,” or “Ready in 3 — 5 years” for manageriapa@nsibilities. Plaintffleft work after sending
the email and did not return until Wednegddune 4, 2008. Plaintiff called Smith on the
morning of Friday, May 20, 2008, and they discdsker application. Smith informed Plaintiff

that she would have to sign the form befirevas submitted, but that she could go ahead and



submit the rest of her application before thadl@me, and the form would be accepted late, after
she returned to the office. Plaintiff testifieétlshe was “working on trepplication” out of the
office during that time “on purpose. . . to see howngh transpired,” and that she did not want to
submit the application without the form becaudeeif supervisors had not assessed her as “ready
now,” there would be “no meaning in appigi” Smith and Hua completed the form on
Tuesday, rating Plaintiff as “Ready in 1 — 2 yearBlaintiff, who had noteceived or reviewed

the form, did not submit an application. Rak&alpta, another empleg who Plaintiff claims

has less managerial experiena@s selected for the positiotMay 27, 2008 Job Posting, Def.’s
Mem. Ex. 19, ECF No. 90-19; Magerial Potential Form, D&.Mem. Ex. 20, ECF No. 90-20;
Smith Aff., Def.’s Mem. Ex. 21, ECF No. 90-21; May 29-June 3, 2008 Email Chain, Def.’s

Mem. Ex. 22, ECF No. 90-22; Ruffidep. 74-89; Pl.’s Mot. 1 187, 198, 199, 203, 206.

In late June, an individu&tom the EEO Office called Smith and told him to discuss the
Managerial Potential Form with Ruffin. SmithffA Plaintiff informed Smith that her prior
supervisor previously had given her the “ReadyNmting, and she provided that earlier form
to Smith, along with “a two page employee narrative to describe hericptadiis as a senior
manager.”ld. Based on that information, Smith rewddais rating of Plaitiff to “Ready Now.”

He presented the form to Hua for signaturdufy 2008, but Hua “would not sign the updated
form” because Ruffin’s “narrative contained language that he considered inflammatory,” and the
previous form was signed incortgc Hua agreed to meet witPlaintiff about making changes

so that he would sign the fordout Plaintiff emailed Smith oduly 17, 2008 “statig that she had

no more communication to offer and that sheuld proceed to the next step of the EEO

process.”ld. According to Plaintiff, Hua signed therfa in December 2008. Pl.’'s Mot.  197.



Plaintiff filed another EEO claim on Octab#, 2008, alleging racialiscrimination and
retaliation based on her supervisors’ delay imgleting the form with the rating she thought she
deserved. Dep't of Treas. Revised Acceptancefat Oct. 1, 2008 EEO @im 1, Def.’s Mem.

Ex. 27, ECF No. 90-27.
. ISSUES BEFORE THE COURT

In her Complaint, Plaintiff claims that “Defidants discriminatechd retaliated against
[her] in violation of Title VII by . . . [flalselyaccusing Plaintiff of substandard work product; . . .
“[s]ubjecting Plaintiff to a hostile work emanment; and/or ... Jgspending Plaintiff’s
employment,” and that they “retaliated agaiher on account of her EEO filings.” Compl.
19 65-66. Plaintif's Complaint is, of coursémited to the issues she raised in her
administrative claim.See Taylor v. Peninsula Regional Med. Gt- F. Supp. 2d ----, 2014 WL
936847, at *4 (D. Md. Mar. 10, 2014kvans v. Techs. Applications & Serv. G0 F.3d 954,
963 (4th Cir. 1996) (“Only those discriminatiariaims stated in thenitial charge, those
reasonably related to the original complaint] émose developed by reamble investigation of
the original complaint may benaintained in a subsequenttl&i VII lawsuit.”). Although
Plaintiff filed multiple administrative claims, Plaintiffs Complaint, filed with the assistance of
counsel, makes clear that the pegdawsuit relates to the admétiative claim she initiated on
September 27, 2007 and formally filed on December 31, 288@Compl. 1Y 10-21. That EEO
claim, as amended, presented five issues:

Was the complainant subjected to disparate treatment and a hostile working

environment on the bases of her racea{R) and reprisal for prior EEO activity
when:

1. On August 13, 2007, her supervisonaunced that the selectee for a GS-15
position had been his “number one pick”, and that she could learn whatever she
needed to know from the Complainant;
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2. On February 7, 2008, the Complainards issued a decision to suspend her
from duty for two (2) days, edttive February 25 through 26, 2008;

3. On unspecified dates, one of her ferrmanagers and his subordinates were
watching her and reporting back to her supervisor reggur activities;

4. On an unspecified date, her supawispoke about her impending suspension
with individuals who did not have a need to know about it; and

5. On May 1, 2008, the last page of her Suspension Decision Letter was left on
the copier in public view in room B3-470.

Dep’t of Treas. Ltr. to Ruffin re Dec. 31, ZDEEO Claim (footnotes omitted). However, in
their memoranda filed with the court, the partéso discuss the viability of Plaintiff's claims
based on her later EEO claim, in which she presented the following issues:

Was the Complainant subjected to disgnation based on heace (black) and
reprisal for prior EEO activity when:

1. On or about July 2008, she received tntpof “Ready in one to two years”
on her Form 13236, Managerial Potential Form, and

2. On or about August 2008, the second line manager refused to sign the Complainant’s
re-submitted Form 13236.

Dep’t of Treas. Revised Acceptance Ltr. for Oct. 1, 2008 EEO Claim 1 (footnote onsged);
Pl.’s Opp’n 9; Def.’s Mem. 36. | will considé¢he parties’ summary judgent motions as they

pertain to each of these claims.
[1l.  STANDARD OF REVIEW

Summary judgment is prop&rhen the moving party demonstrates, through “particular
parts of materials in the record, includirdepositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment

demonstrates that there is no evidence to stipg®nonmoving party’s case, the burden shifts to
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the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Celotex v. Catretd77 U.S. 317 (1986). The existe of only a “sintilla of
evidence” is not enough to defeamotion for summary judgmenfAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts
from which the finder of fact reasonablgud find for the party opposing summary judgment.
Id. When considering cross-motions for summarggment, “the court must view each motion
in a light most favorabléo the non-movant.”Linzer v. SebeliysNo. AW-07-597, 2009 WL
2778269, at *4 (D. Md. Aug. 28, 200%ee Mellen v. Bunting827 F.3d 355, 363 (4th Cir.

2003).
V. DISCRIMINATION
A. Failureto Exhaust Administrative Remedies

Defendant argues that Plaintiff failed to exbaher administrative needies with regard
to her discrimination claim based on her noresebn in June 2007 because she did not contact
an EEO counselor within forty-five days of whea was selected instead Plaintiff. Def.’s
Mem. 17. It is true that arggrieved individual mustontact an EEO counselor “within 45 days
of the date of the matter alleged to be disanatory or, in the case @ersonnel a@n, within
45 days of the effective date of the actic29’C.F.R. § 1614.105(a)(1), unless the individual has
a reasonable explanation for her delaywimch case the EEOC will extend the deadliicke,
§ 1604.105(a)(2). Specifically,tlhe agency or the Commissi shall extend the 45—day time
limit in paragraph (a)(1) of this section . . . whea thdividual shows . . . [ii] that he or she did
not know and reasonably should not have knakat the discriminatory matter or personnel
action occurred . ...” 29 C.F.R. § 1614.105(a)¢2gJakubiak v. Perry101 F.3d 23, 27 (4th

Cir. 1996). Here, it is undisped that Le’s selection waspersonnel action, and the effective
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date on Le’s selection waark 24, 2007. Ruffin Dep. 28; Regtidor Personnel Action, Def.’s
Mem. Ex. 7, ECF No. 90-9. But, Plaintiff testifitht she did not learn that Le had been picked
until August 13, 2007. Ruffin Dep. 24:5-18; Pl.’s MHt31. Additionally Plaintiff argues that
she testified that Le did not begin to worktivat position until late August 2007, Pl.’'s Mot. 32,
although Plaintiff does not identify or attach tfedevant testimony. On this basis, | assume,
arguendg that Plaintiff's contact with an EE©@ounselor at the endf September 2007 was

timely. See29 C.F.R. § 1614.105(a)(2)akubiak 101 F.3d at 27.
B. Prima Facie Case

To establish a prima facie case of race, cabo gender discrimination, Plaintiff must
show: “(1) membership in a protected clasg; atisfactory job performance; (3) an adverse
employment action; and (4) letsvorable treatment than similarly situated employees outside
the protected class.Linton v. Johns Hopkins Univ. Applied Physics Lalh C, No. JKB-10-
276, 2011 WL 4549177, at *5 (D. Md. Sept. 28, 2011) (citivigite v. BFI Waste Serys375
F.3d 288, 295 (4th Cir. 2004)¥ee Bonds v. Leavit629 F.3d 369, 386 (4th Cir. 2011). If
Plaintiff makes this showing, tien the burden of production shifts the employer to proffer a
legitimate reason for the alleged discriminatory actitumton, 2011 WL 4549177, at *5 (citing
Merritt v. Old Dominion Freight Line, Inc601 F.3d 289, 294 (4th Cir. 2010) (citingcDonnell
Douglas Corp. v. Greed11 U.S. 792 (1973))). If Defendadbes so, then Plaintiff “must
demonstrate that the employer’s proffered reasoere merely a pretext for discriminatiorid.
Summary judgment in Defielant’s favor is appropriate if Plaiffit‘fails either to make a prima

facie case or to rebut the employer’sffered explanation of its actionsld.

It is undisputed that Plaintiff, a “black Afan American female,” is a member of a

protected class. Compl. 1 64; Def.’s Mem. 23aldb is undisputed th&taintiff’s non-selection
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in June 2007 and her two-dayspension in February 2008nstitute adverse employment
actions. Def.’s Mem. 23, 33; Pl.’s Opp’n 8-9. isfiwill consider whdter any of the other

allegedly-adverse employment actions could form the basis for Plaintiff’'s discrimination claim.

“An adverse employment action is a discnatiory act which adversely affect[s] the
terms, conditions, or benefits tife plaintiff'semployment.” James v. Booz—Allen & Hamilton,
Inc., 368 F.3d 371, 375 (4th Cir.) (citationsdaquotation marks omitted). “Typically, an
adverse employment action has been found in cases of ‘discharge, demotion, decrease in pay or
benefits, loss of job title wupervisory responsibility, or reded opportunities for promotion.™
Barrett v. Bio-Medical Appliations of Maryland, In¢.No. ELH-11-2835, 2013 WL 1183363, at
*18 (D. Md. March 19, 2013) (quotingoone v. Goldin178 F.3d 253, 255 (4th Cir. 1999)). The
act need not be an “ultimate employment decisioddmes 368 F.3dat 375-76 (citation
omitted), but the effect must be tangibte,at 377. This element “ensures that employees do not
use Title VII to provide ‘redress for trili@iscomforts endemic to employment.Matthews v.

Bd. of Educ. of Howard CntyNo. GLR-12-1758, 2013 WL 3506922, at *3 (D. Md. July 10,
2013) (quotingBoone v. Goldin178 F.3d 253, 256 (4th Cir. 199Qfrogated on other grounds
by Burlington N. & Santa Fe Ry. v. Whi&l8 U.S. 53, 67 (2006)). Simply put, “Title VII does
not remedy everything thatakes an employee unhappy.\Wright v. Kent Cnty. Dep’t of Soc.
Servs, No. ELH-12-3593, 2014 WL 301026, at *14 (D. Md. Jan. 24, 2014) (qudsgfigrs v.

Thompson264 F. Supp. 2d 314, 329 (D. Md. 2003)).

Hua’s announcement that Le was his “numtee pick” and that Leould learn her job
skills from Ruffin, who was not selected, did maive a tangible effecin “terms, conditions, or
benefits of the plaintiff's employment.See James368 F.3d at 375. Rather, it was Ruffin’s

non-selection for the position thactually affected the terms of Ruffin’s employment.
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Likewise, Hua's purported statements about rRifiis suspension, whilgperhaps insensitive,
and Quattlebaum’s failure to remove from the phopier a page of thetter notifying Plaintiff

of the decision to suspend her, which may hbgen careless and regrettable, did not affect
Plaintiffs employment in a tamgle manner. Additionally, tdhe extent that her colleagues
purportedly observed her behavand reported it to her supervisor, Plaintiff has not shown that
their observations or reports tangibly impacked employment. Consequently, none of these

actions amounted to an adverse employment acBes. id.

As for her supervisors’ initishssessment of Plaintiff as “Ready in one to two years” on
the Managerial Potential Form, and Hua’s delay in signing that form, neither is an adverse
employment action eithetSee id. This is because an evaluatiohpotential, like a performance
rating, “does not in itself constitute an adversgleyment action. ‘Rathert is a mediate step,
which, if relied upon for a true adverse empl@nt action (e.g., discharge, demotion, etc.)
becomes relevant evidence.Jeffers 264 F. Supp. 2d at 338eeWright, 2014 WL 301026, at
*14. Indeed, the Managerial Potential Form is a form used in determining whether an applicant
is qualified for a position and, during the timeathich Plaintiff was rated “Ready in 1 — 2 years”
instead of “Ready Now,” and the period in ialih Hua delayed in signing the form, it is
undisputed that Plaintiff never applied fopasition. Smith Aff.; Ruffin Dep. 74-89. Thus,
neither act prevented Plaintiffom obtaining a promotion or otherwise affected the terms or
conditions of her employmentSeeJeffers 264 F. Supp. 2d at 330 (no adverse employment
action where employer “never used ... ‘unataiele’ performance rating to [employee’s]
detriment”); seeWright, 2014 WL 301026, at *14 (“An unsuppodtsuggestion that a negative
review dating from mid—2009 might have affectatlure opportunities, including a position for

which plaintiff interviewed two and a half yeafter the review, does not amount to a plausible
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allegation that [the employer] used the 2009 e@atbn ‘as a basis to tianentally alter the
terms or conditions’ of glintiff's employment.”);James 368 F.3d at 377 (“Inasmuch as James
departed the company before he even caméougromotion, we are left to guesswork and
conjecture as to what his prospects would Haeen. James’ speculations about the impact of his
reassignment on his opportunities for professional developmenmtexsdy that-stark assertions

that are not sufficient to sume summary judgment.”).

In her Complaint, Plaintiff also lists “[flse[] accus[ations] ... of substandard work
product,” Compl. I 65, as a basis fwer discrimination claim. Assumingrguendothat this
claim could be “developed by reasonable invesitoon of the original complaint” before the
EEOC,see Evans v. Techs. Applications & Serv, 80.F.3d 954, 963 (4th Cir. 1996), Plaintiff
nonetheless cannot make out a prifacie case of discriminatidrased on this action. Criticism,
or a reprimand, only constitutes an adverse empoyraction if it “worksa real, rather than
speculative, employment injufy and does more than “bruise[] an employee’s ego or
reputation” Matthews 2013 WL 3506922, at *3 (quotinigewis v. Forest Pharm., Inc217 F.
Supp. 2d 638, 648 (D. Md. 2002)). afl reprimands were adrse employment actions, “it
would ‘unduly inhibit citicism of employees, which is aormal incident of the working
relationship between supervisors and those in their chardé. at *4 (quotingLewis 217 F.
Supp. 2d at 648). Thus, as Ptdfrhas not shown any “real . . . employment injury” from these
alleged statements that Plaintiff's workoduct was “substandard,” the statements cannot
constitute an adveesemployment actionSee idat *3. In sum, Plainti's non-selection in June
2007 and her two-day suspension in Febri2098 are the only adverse employment actions

with regard to which Plaintiff may have dsliahed a prima facie case of discrimination.

16



1. Non-selection in June 2007

The evidence shows that Plaintiff's jobrfsgmance was satisfactory when she was not
selected for the posin in June 2007 SeeSmith Decl. Ex. A, at 713, Def.’s Mem. Ex. 32, ECF
No. 90-32 (Ruffin received IRS Performangeard in 2004, 2005, 2006; Manager’'s Award in
2004; and a job performance award in “all yeafsemployment with federal government”;
annual rating stated that Ruffin “[e]xceeded’tfpemance expectations in 2005); Griffin Decl.
1 3 & Ex. 1 (noting that, in his February 2008 dem to suspend Ruffin, he concluded that she
was “a strong IRS performer and valued emp&iybased on her “most recent . . . performance
evaluation,” in which she “EXCEEDED,” and théabsence of prior disciplinary actions”).
Additionally, Le, an Asian-American, who had dian qualifications to Plaintiff, was selected
for the position for which Plaintiff was not seted. Smith Decl. 1 3, 5-7 & Exs. A & B.
Therefore, Plaintiff has shown that she waeated differently from a similarly-situated
employee outside the protectethss and thereby established a prima facie case of race
discrimination based on her noneaion for a position in June 2007See Linton2011 WL
4549177, at *5. Indeed, Defendant does not challergther Plaintiff established a prima facie
case, arguing instead that“lias articulated a legitimate nafiscriminatory reason for the

selection of Loan Le over Ruffin.” Def.'s Mem. 18.

Thus, the burden shifts to Defendant ‘fieoffer a legitimate reason for the alleged
discriminatory action.’Linton, 2011 WL 4549177, at *5. Defendaattaches a declaration from
Mark Smith, Plaintiff's “first-line supervisor,”rad “the ranking officialfor the selection of the
GS-15 IT specialist position for whid_.oan Le was the successagplicant.” Smith Decl. { 3.
Smith states that, “[w]hile [hehought both candidagehad very strong skillsets and both were

gualified, Ms. Le had the edge in [his] assemsimon both technical abilities and technical
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leadership as exhibited in the background [he] was provideld§ 5. He ranked Le higher than
Ruffin based on the “Knowledge, Skills, addbilities listed in the announcement.id. 4.
Smith opined that “Ms. Le’s application revealadtronger technical expertise, giving her the
stronger overall edge for the sdecjob position,” and that Le’application showed that she had
a stronger “ability to partnemd collaborate with divse of owners and ateholders on project
teams involving the successful delivery of reymeered business m®sses or re-designed

systems.”Id. {1 5-6. He concluded that “Ms. kes the best qualified candidatdd. 7.

Defendant also attaches a declaration finka Carter, “a GS-15 Management/Program
Analyst” who “worked in the Poat Program management front offi as an assistant to Cecil
Hua” and “was a member of the interview paheCarter Decl. 1 2-3, Def.’s Mem. Ex. 33,
ECF No. 90-33. She states that “Loan Le wasttip candidate,” explaining that she “believed
that Loan Le was the superioandidate because dogi the interview[,] MsLe demonstrated
confidence, strong technical abilities, and customer service skills which were needed for the
position.” Id. 11 4 & 6. In addition, Defelant attaches a declamatifrom Francis A. Granito, a
Supervisory Program Manager who “was a menabéine interview panel.” Granito Decl. § 2—

3, Def.’s Mem. Ex. 34, ECF No. 9®4. He states that he “balied Loan Le was the superior

candidate on the basis ofrtetrong interview which clearlvalidated her experienceld. 6.

Finally, Defendant attaches adtlration from Cecil Hua, who “was the deciding official
for the selection of the GS-15 IT Specialgisition for which Loan Le was the successful
applicant.” Hua Decl. { 3, Def.’s Mem. Ex. ICF No. 90-35. Hua stated that “[t]he interview
panel held interviews and determined that Laanwas the best candidate” and “reported this
back to [Hua].” Id. § 7. Thus, Defendant has shown ih&id a legitimate, non-discriminatory

reason for selecting Le over Ruffigeelinton, 2011 WL 4549177, at *5.
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Consequently, the burden now shifts backPtaintiff to demonstrate that Defendant’s
“proffered reasons were merely a pretext for discriminatiol” “The final pretext inquiry
merges with the ultimate burden of persuading thetahat [the plaintiffhas been the victim of
intentional discrimination, which at latimes remains with the plaintiff. Merritt v. Old
Dominion Freight Line, In¢.601 F.3d 289, 294 (4th Cir. 2010) (internal quotations omitted).
Plaintiff argues that “[tjhe selection panel svainted by Frank Granito,” against whom she
previously had filed an EEO claim. But tieddim, filed in November 2004, well over two years
earlier, was too temporally dastt for her non-selection in Ju607 to be a retaliatory a&ee
Clark Cnty. Sch. Dist. v. BreedeB32 U.S. 268, 273 (2001) (“Theases that accept mere
temporal proximity between an employer’'s kredge of protected activity and an adverse
employment action as sufficient evidence of catys& establish a prima facie case uniformly
hold that the temporal proximity mube ‘very close.”) (citation omitted)Alexander v. Glut
Food Coop No. 10—cv—955-AW, 2012 WL 4846759, at (@. Md. Oct. 10, 2012) (“Absent
additional evidence probative of causation, gemal proximity of three-and-a-half months is
insufficient to support the inference that thetpcted activity caused the adverse act.”). It

certainly does not establish pretext.

Plaintiff also claims that the panel menmdieconnections to Hua prompted them to
discriminate against her. This is mere spdaia which is insufficient to establish pretext.
Othentec Ltd. v. Phelarb26 F.3d 135, 140 (4th Cir. 2008). Additionally Carter declared that
“Mr. Hua did not select thgpanel” and “he had no intef@an with the panel on this
announcement until [the panel] refea back to him that [they] believed Ms. Le was the best
candidate.” Carter Decl | 8peGranito Decl. I 7 (same). An#ua stated that he “did not

select the persons to sit on the interview panel” and “had no interaction with the panel.” Hua
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Decl. 11 4-5. Rather, “[tlhe panel indepertiemterviewed the applicants and advised [Hua]
as to whom they believed was the best candjiand Smith also “did a ranking and advised
[Hua] that he believed Loan Le was the best candidate.{{ 5-6. Thus, Plaintiff has failed “to

rebut the employer’s proffered explanation ofatgions,” and therefore summary judgment in
Defendant’s favor is appropriate Plaintiff’'s discrimination @im based on her non-selection in

June 2007.See Linton2011 WL 4549177, at *5.
2. Two-day suspension

As noted, Plaintiff has established that sbeeived annual performance awards. Smith
Decl. Ex. A, at 7. Yet, Defendant has shown,thdten it investigated the issues concerning the
use of TechSolutions's proprietary infaation and the dissemination of confidential
information, it concluded that Plaintiff attem@téo obtain proprietary information and did not
properly safeguard employees’ confidential infation, in violation ofDefendant’s standards
for ethical conduct. Griffin Decl] 3 & Att. A. Consequentlya genuine dispute exists as to

whether Plaintiff’'s job performance was satistagtwhen she was suspended in February 2008.

A genuine dispute also existegarding whether Defendatreated Plaintiff differently
from similarly-situated employees who were eithrele or not African-American. In Plaintiff's
view, the mistakes she allegedly made wereakes that other IRS employees made repeatedly
without consequences. Pl.’s OpB—4, 12. In support, Plaintiff attaes news articles about the
“IRS failling] to adequately protect its netwks,” and alleges that “no one [was] held
accountable.”E.g, Apr. 8, 2008 GovExec.com Newsleattel.’s Opp’n EXx; Jim Abramd$Report
finds IRS  computer security flaws Yahoo! News  (Apr. 7, 2008),
http://news.yahoo.com/s/ap/20080407/ap_on_bi sg@omputer_security, Pl’s Opp’n EX.;

Brian Fung,The IRS Mistakenly Exposed Thawds of Social Security Numbgrdational
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Journal (July 9, 2013), http://news.yahoo.com;sPAm. Ex., ECF No. 101-3. However, as
Defendant notes, these news @etido not show whether thadividuals responsible for the
breaches were outside the protected class or siynddwlated to Plaintiff. Nor do they show that
their actions were without consequences. Ra#melRS publication that Plaintiff attached to her
Opposition states that, “[ijn 2013, 272 UNAXurauthorized access] violations were
investigated,” and “[a]s a result, 18 emytes resigned, 15 employees were removed, 39
employees were suspended, 6 employees p@secuted, 41 employees were cleared and 153
had other administrative actions takerritroduction to UNAX: Briefing for IRS New

Employee, Pl.’s Opp’n EX.

Nonetheless, in her Answers to Dectama Questions posed by the EEOC, which she
provided under penalty of perjuri]aintiff said that Hua “oveoloks the failures of all members
of his staff except [her].” Ans. to Decl. Questio, Def.’s Mem. Ex. 37, ECF No. 90-37. In her
view, she is “being held to a different standandl punished in this TIGTA action for things that
others ... are allowed to getdo as normal operating procedurdd. at 6. Specifically, she
declares that “Reid Goldman $dad several failures relatite the protection of data and
security standards,” but “is not being held accountabl& or in the past atll.” She states that
Goldman “did not ensure that security LEMeckers were applied to the many servers there
where taxpayer data resides,” and “he allowedetified applications to exist for over five
years.” Id. She also asserts that “John Laogsivas allowing root access to taxpayer and
privacy data infrastructure by contractors,” fiet“purposely was not ferviewed in the TIGTA

complaint.” Id. at 7.

Assuming arguendo that, through her Answers to Declaration Questions, Plaintiff

sufficiently has established a prima facie cadediscrimination basg on race or gender
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stemming from her two-day suspension, Defendeag shown that ibad a legitimate, non-
discriminatory reason for suspending Ruffirketsame reason that makes Plaintiff's job
performance questionable. The TIGTA's tweay investigation comaeded that Plaintiff
“allowed unauthorized access to the [VisuamBdiles] database and in doing so, allowed
unauthorized persons to access confidential and Privacy Act information on IRS employees,”
and that she “conspired with other IRS staféefforts to obtain [Visual Powerfiles] source code
for STG developers to use in the develept of the competitive product,” which were
“violation[s] of the Treasury Standards ofhital Conduct and the Privacy Act.” ROl 153.
Likewise, in considering whethethe Treasury Department shdutake any administrative
action, Hua concluded that Ruffin had alkd unauthorized individuals to access IRS
employees’ confidential information; improperly usgté Visual Powerfiles database to develop
the EEODB; and aided Green'’s attempt to obtanhBolutions’s proprietary information. Oct.
3, 2007 Notice of Proposed Suspension. A@dffin ultimately concluded that, although
Plaintiff did not provide actuabmployee data “to outsideomtractor employees,” she was
“careless” and “failed to adequbtgrotect employee personal imfoation.” Griffin Decl. Att.

A, at 112-13. He also found thBtaintiff “supported efforts tautilize proprietay source code
and data schemas despite IRS policiesand. vigorous TechSolutions resistanceéd. at 114.
These are legitimate, non-discriminatory reasons for a two-day susperg&sehinton, 2011
WL 4549177, at *5. Because Plaifithas not rebutted this explation, summary judgment in
Defendant’s favor is appropriaten Plaintiff’'s discriminationclaim based on her suspension.

See Linton2011 WL 4549177, at *5.
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V. HARASSMENT

Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such irdlieil’s race, color, ... or national origin.” 42
U.S.C. § 2000e-2(a)(1). To laetionable under 42 U.S.C. § 206®@)(1), discrimination need
not be “economic” or “tangible.’Harris v. Forklift Systems, Inc510 U.S. 17, 21 (1993)
(citations and quotation marks omitted). RatH@w]hen the workplace is permeated with
‘discriminatory intimidation, ridicule, and insult’ tha ‘sufficiently severe or pervasive to alter
the conditions of the victim’'s employment aogkate an abusive working environment,” Title
VII is violated.” Id. (quoting Meritor Sav. Bank, FSB v. VinsoA77 U.S. 57, 65, 67 (1986)
(internal brackets and quotation marks omitted)). establish a prima facie case of hostile work
environment based on race or sex or color,anpff must show that she was subjected to
“offending conduct” that (1) “was unwelcome,(2) “was because of” her sex or race, (3)

was sufficiently severe or pervasive to alter the conditions of her employment and create an

abusive working environment,” and (4) “‘was imputable to her employ&vé&stmoreland v.
Prince George's Cnty., Md876 F. Supp. 2d 594, 614 (D. Md. 2012) (quotidgyle v.
Freightliner, LLG 650 F.3d 321, 331 (4th Cir. 2011)) (@lissing sex-based harassment)
(internal citation and quotation marks omittedge EEOC v. Xerxes Cor$39 F.3d 658, 668—
69 (4th Cir. 2011) (discussj race-based harassmer@gnhi v. Papa John's USA, Ind\o.

RWT-12-665, 2013 WL 3788573, at *8 (D. Md. July 18, 2013) (same).

The hostility must be both objective and subjex; i.e., it must be such that it “would
reasonably be perceived [by a maable person], and is perceivigy Plaintiff], as hostile or

abusive.” Harris, 510 U.S. at 22. “Factors going to the severity and pervasiveness of
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discriminatory harassment include “the frequemé the discriminatoryconduct; its severity;
whether it is physically threatening or humiliggjror a mere offensive utterance; and whether it
unreasonably interferes with amployee’s work performance.Banhi 2013 WL 3788573, at
*8 (quotingHarris, 510 U.S. at 23)see Okoli v. City of Baltimoy&48 F.3d 216, 220 (4th Cir.

2011) (same).

EEOC v. Sunbelt Rentals, In621 F.3d 306, 315 (4th Cir. 2008), set a “high bar” that a
plaintiff must clear to establhsthat the offensive conduct wadfstiently severe and pervasive:

Intermittent acts of harassment are insufficient to establish that a hostile work

environment is severe or pasive. Indeed, Tle VII does not manda civility in

the workplace. Further, a supervisosfrict management style or degree of

supervision is not evidence of actionable harassment. However, a work

environment can be considered hostile if it is “consumed by remarks that
intimidate, ridicule, and maliciously demetire status of [a protected group].”

Engler v. Harris Corp. No. GLR-11-3597, 2012 WL 3745710, at *5 (D. Md. Aug. 28, 2012)
(internal citations omitted). Notably, “isolated incidents (unless extremely serious) will not
amount to discriminatory changes in tkerms and conditions of employment.’Faragher v.

City of Boca Raton524 U.S. 775, 788 (1998) (citations omitteBRhmeo v. APS Healthcare
Bethesda, In¢.No. WDQ-11-2208, 2012 WL 1852264, at ¢©. Md. May 17, 2012) (quoting
Faraghel). Rather, “courts usually only allow hide work environment claims to proceed
where the discriminatory abuse is near constatentimes of a violent athreatening nature, or
has impacted the employee’s work performanc&awwaab v. Va. Linen Serv., In@29 F.

Supp. 2d 757, 777 (D. Md. 2010).

Defendant contends that Plaifis “complaint in this Court is silent about harassment,”
as are her answers to interrogatoriesd although her EEO claim includes harassment
allegations, none of her allegations has to do watte, and they are not severe and pervasive.

Def.’s Mem. 41. It is true tha&laintiff does not allege any spkciharassment in her Complaint
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or her Motion for Summary Judgment. Additilpamany of the allegations she makes in her
Opposition to Defendant’s Motion for Summaryddment, which is unsigned and unsworn, are
unsubstantiated and will not be considereSeeFed. R. Civ. P. 56(c)(1)(A). But, there is
evidence of what she perceives harassment in hdeposition testimony, ents, her answers to
interrogatories, and her response to the Dattar Questions that the EEOC posed regarding
Plaintiff's hostile work environment claim, and iwh Plaintiff signed undepenalty of perjury.

SeeAns. to Decl. Questions 2-9.

Plaintiff's allegations can be groupedtantwo categories: alleged harassment by
supervisors and alleged harassment by co-warké&ksth regard to her co-workers’ actions,
Plaintiff declares that Erika C&r, a management analyst whaaworked for Hua, “started
mentioning TIGTA to [Plaintiff] during visits to [Rintiff's] desk after tle notice of suspension,”
sent Plaintiff “job announcements . .. inclugliflGTA and secretary pi®ns,” and did not
include Plaintiff on “invitations to All Hand& meetings.” Ans. to Decl. Questions 4. She states
that Carter would “start inflammatory conveisafs]” with Plaintiff “to get [Plaintiff] to say
something incriminating.” Id. She asserts that she expetcesh “personal affronts” from her
former co-worker John Langston “on several omas” such as whehe “said out loud [in
Plaintiff's vicinity] that people tmk they can get away and not haweepay for what they do.”
Id. at 7. She refers to “ate cronyism” between her former cafkers Jeffrey Ftcher and John

Langston and Rakesh Gupta and Frank Graméo.

Plaintiff states that Fred Wade, an executive assistant, made comments to her that “this
place is sensitive and private,lddher that she did not “belongrie¢’ and “referred to [her] as

trouble.” Ans. to Decl. Questions 3. She ifest that Wade said to her: “Don’t you know

® Plaintiff does not explain vt “All Hands” meetings were.
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anything? Don’t you know thayou shouldn’t be messing withrivacy data and privacy
information?” Ruffin Dep. 62:1-6. She assetimt another contramt, Mike Kelty, also
“referred to [her] as trouble’ral made “affronting comments,” suals saying that he and other
colleagues were “plotting.” Ans. to Decl. Qtieas 3. She claims thaersonnel administration
staff member Sheila Quattlebaum also “refén® [her] as trouble on several occasionkl’ at

9.

According to Plaintiff, another persorinadministration sth member, Paula Ray,
“affront[ed]” Plaintiff “when she issued the suspga@m letter,” insulted Plaintiff when Plaintiff
“inquired about submitting FOIA requests,” “ekited animosity toward [Plaintiff],” and
“seem[ed] to delight in and foster[] [some dfe problems” that Plaintiff had at workld.
However, she claims that Ray’s actions were spaoase to Plaintiff’'s suspension, rather than
alleging that they were “becausa’” Plaintiff's race or gader. Therefore, she has not
established a prima facie case of harassment based on Ray’s aSgeng/estmorelan876 F.

Supp. 2d at 614 (quotirtdoyle, 650 F.3d at 331).

Plaintiff also alleges that “TIGTA agent,oBney A. Davis, prepared a very biased and
baseless investigation that is steered towagdldfamation of Evelyn Brooks Ruffin only.” Ans.
to Decl. Questions 8. She said that shigspect[s] that Davis and other agents “and executives
are members of a black male fraternity that dagudge against [her] for reporting then to the
federal authorities for inwon of privacy, conspiraceand sexual defiance.”ld. (emphasis
added). Yet, “[m]ere speculation or the builgliof one inference upon another” does not “create
a genuine issue of materiact” for purposes of defeating a motion for summary judgment.
Othentec Ltd. v. Phela®26 F.3d 135, 140 (4th Cir. 2008). Ard, with Ray’s actions, Plaintiff

views Davis’s actions as retaliatory, rather tdestriminatory based orace or gender, such that
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they cannot form the basis for a prima facie case of discriminatory harassngzd.

Westmoreland876 F. Supp. 2d at 61Hipyle 650 F.3d at 331.

Moreover, Ray and Davis and the allegedtdrnity members, as well as Carter,
Langston, Wade, Kelty, and Quattlebaum, are government employees who, at one time may have
been Plaintiff's co-workers, buPlaintiff has not demonstratethat any one of them was
Plaintiff's supervisor at the time of the alleged harassment. “In a case where an employee is . . .
harassed by a coworker . . ., the employer b®liable only ‘if it knew or should have known
about the harassment and failed to taKective action to stop it.””"Howard v. Winter446 F.3d
559, 565 (4th Cir. 2006) (quotir@cheltree v. Scollon Prod335 F.3d 325, 334 (4th Cir. 2003)).
Plaintiff has not shown that Defendant knew should have known about her co-workers’
allegedly-harassing actions, and therefore Bhs not established a prima facie case of

harassment based on their actioBse id.

Plaintiff also claims that “Reid Goldman,&fk Granito and Kevin Acoveno made false,
defaming [statements] or did not tell the complete truth when interviewed by TIGTA agent in the
EEODB investigation.” Ans. to Decl. Questions 6. She alleges that they tried to “take away
[her] responsibilities,” and that Gbman in particular “was veryonfrontational toward [her] . . .
and made it clear he wanted to ensure a white became Section Chief [and] that no on[e] else
had a chance at the job of i¢h [she] was a contender.d. She claims that “Goldman is [a]
very exclusionary professional and does not \ikeeking for or with Afro-Americans and treats
you as though you could not possibly have anything to offdr.at 7. Plaintiff testified that
Acoveno said that his “wife is the head of HR, and [they] dewidere the slaves were going to
go that didn’t belong in the division.” RuffiDep. 44:24 — 45:3. Yet, &htiff has not shown

that Goldman and Acoveno were her supergisorthat Defendant kmeor should have known
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about their statements to her. Conseqyershe has not established a prima facie case of

harassment based on Goldman'’s or Acoveno’s acti8as. Howard446 F.3d at 565.

With regard to Granito, Plaintiff attaches @mail she sent to @ttlebaum on August 10,
2005, in which she informed Quattlebaum that on August 3, 2005, Granito called her a “low
down, No good, Piece of Shit” and made a hand gesture at her which consisted of “putting up the

three middle fingers of his left had [sic].” Aug. 10, 2005 Email, Pl.’s Opp’n EXx.

Plaintiff also states that her supervisor Hala her, “with a very big grin on his face”
and “in front of his executive assistant” and Latthe “was his special number one selection for
a GS15 position.” Ans. to Decl. QuestionsRuffin Dep. 21:8-13, 24:1-& 23-25. She asserts
that Hua “blocked [her] appointment to eveBs15 [position] in [her] group.” Ans. to Decl.
Questions 2; Ruffin Dep. 21:20-2Plaintiff testified that Hua “only promotes Asians in his
division” and “[n]Jo African Ameican has ever been promotedder Cecil Hua.” Ruffin Dep.
23:16-20. According to Plaintiff, “Hua seems to be displeased by any work product successes
that [Ruffin] accomplish[es].” Ans. to Decl. @stions 3. Hua “is quiicto ignore any positive
feedback about [her] and “wants promote everyone but [dpased on a biased and unfair

personnel action that he used to block [her] upward mobility.’at 5;see idat 11-12.

Plaintiff declares that, while she gave a totithe contractor cyber center to a technical
director, Hua “asked the tour guide if they stoaeg data for the Department of Justice Criminal
Investigation Division,” which Riintiff perceived as a referea to the “TIGTA and DOJ matter
[she was] involved in.” Ans. tBecl. Questions 5. According to Risff, “Hua lied to [her] . . .
when he said that Department of Justice (Piat found grounds to presute [her] and others
based on TIGTA investigation,” drifHua claimed the investigath was closed and could not be

reopened so [Ruffimvould not ask for further investigati based on [her] side of the storyd.
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She states that, with Hua as her supervisbre is “treated differently from all other
nationalities,” and “Hua seems totgmjoyment out of this action.Id. at 11. Plaintiff feels that

Hua “taunts [her] with questiorabout how [she] feel[s].ld.

According to Plaintiff, Hua and her formeupervisor Melvin Hayes “have exhibited a
desire to keep Afro American Project Mgeas out of PPMO” and have viewed African-
Americans as “unacceptable no matter how well [theyformed.” Ans. tdecl. Questions 12.
Plaintiff testified that Hayes &d [she] was never to work their division.” Ruffin Dep. 44:18-

19. Plaintiff is “convinced” that Hua’'s attitudeward her must be because of her race because
“he had no knowledge of [her] before comingPBMO [Portal Program Management Office].”
Ans. to Decl. Questions 11. She states #lat “suppose[s]’ that, because she is African-

American, she “was being forced on” Hua and Hayes as an emplioyet.12.

Plaintiff testified that Hayes “began a vendeth get rid of [her]” after she was assignhed
to his division “because he didn’t want [her] theydegin with,” and “hevould follow [her] . . .
and he was watching his watch to see wherg whe going and what [she] was doing.” Ruffin
Dep. 39:1-6. Plaintiff recalled &b Hayes followed her “periodiltg’ from March to December
2007; she elaborated that ohgy that time, he followedher “at least three timesld. at 45:5.
One time, “[h]e left his cubicle at the same dilmas her and “was walking behind [her]”; the
second time, Plaintiff “got up frorfher] desk” and “he got up aree walked out”; and the third
time, she “sensed him,” although she did not “dttuaock to see it was him,” and he “followed
[her] downstairs,” at which point she saw him “loadiat his watch like he wanted to know what
time and where [she] was goindd. at 47:23 — 48:3, 49:7-10, 52:11-14, 53:18-20, 54:8-19.
Plaintiff testified that Hayesmmounced to a group of employees,lethooking at Plaintiff: “I'm

going to have to determine which one of you I'm going to have to file.’at 104:14-18, Jan.
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13, 2014, Def.’s Mem. Ex. 2. Plaintiff submitted an email she sent herself in February 25, 2009,
in which she documented that she “saw Melayes and Mitch Chazan in halls in huddle” that
morning. Feb. 25, 2009 Email, Pl.’s Opp’n Ex. almemail she sent to herself on April 6, 2009,
she observed that “Hayes often talks about rigetieople or getting soroee fired.” Apr. 6,

2009 Email, Pl.’s Opp’n Ex. He has poor workimgationships with many employees that have

been under his supervision.”

She emailed herself on September 26, 2007 Hlagkes and Gupta were “reporting [her]
daily activity to Cecil Hua.” Sept. 26, 2007 Email, Pl.’s Opp’n BreRuffin Dep. 39:7 — 40:2.
She states that they “have beeatching and listening to [he&ctions and conversation[s] since
[she] moved back to PPMO” in February 2007 ambK[ing] for any incidents to report to Cecil
Hua that he can use against [Plaintiff].” AnsDecl. Questions 4-5; Pl.’s Ans. to Interrogs. 6.
Additionally, she alleges that Mes and Gupta “have tried to impede [her] performance of

work” and “refused to assist” heAns. to Decl. Questions 5.

Plaintiff states that she “Hared mental anguish, includirgiress, insomnia, and nausea
as a result of Defendant[']s acts and omissioas,ivell as “physical pain from stress,” for which

she “has used pain relieverd?l.’s Ans. to Interrogs. 9.

As noted, Plaintiff’'s unsubstantiated suspicitimat her supervisors’ actions were based
on her race or gender are not suffiti to defeat summary judgmengee Othentec Ltd526
F.3d at 140. And, to the extenede allegations pertain to co-wers rather than supervisors,
Plaintiff has not shown that theyahd be imputed to her employeSee Howard446 F.3d at
565. Regarding the remaining alleged actidois which there is at least a modicum of
evidentiary support, few, if any, of these actians based on race or gender. Moreover, none of

these actions could be called “physically thremigfi and, even takerogether, they were not
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“sufficiently severe or pervasive” to be actionablelarris v. Forklift Systems, Inc510 U.S.
17, 21-23 (1993) (citation omitted3ee Westmoreland v. Prince George's Cnty.,, I4d6 F.
Supp. 2d 594, 614 (D. Md. 201Banhi v. Papa John's USA, In&dNo. RWT-12-665, 2013 WL
3788573, at *8 (D. Md. July 18, 2013). Plaintdértainly has not shown that these acts
intimidated or demeaned in a way thateaively “consumed” her working environmesge
Engler v. Harris Corp.No. GLR-11-3597, 2012 WL 3745710,*&t (D. Md. Aug. 28, 2012), or
that their frequency was at a “near constant” lesegTawwaab v. Va. Linen Serv., In¢29 F.
Supp. 2d 757, 777 (D. Md. 2010). Additionally, thestions did not affecPlaintiff's work
performance; her 2008 and 2009 performar®eluations stated that she “exceeded
expectations,” and her 2010 evaloa stated that her work wédsutstanding.” Ruffin Dep.
110:18-24, Jan. 13, 2014. Consequently, Plaintiff f@tsestablished a prima facie case of
discriminatory harassmentSee Harris 510 U.S. at 21-23Vestmoreland876 F. Supp. 2d at
614;Banhi, 2013 WL 3788573, at *&ngler, 2012 WL 3745710, at *5fawwaal 729 F. Supp.

2d at 777.
VI. RETALIATION

42 U.S.C. 8 2000e—-3(a) provides that it isawfll for an employer “to discriminate
against any individual . . . because he has opposed any practice made an unlawful employment
practice by [Title VII], or because he has made ax@#, testified, assistedk, participated in any
manner in an investigation, proceeding, @ating under [Title VII].” Although “[tlhe plain
meaning of the statutory language providesqumtidn of an employee’s opposition activity when
the employee responds to an actual unlawful employment practice,” the Fourth Circuit has

“[r]ead[ ] the language generously to giveeeffto its purpose” and “held that opposition activity
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is protected when it respds to an employment practice thia employee reasonably believes is

unlawful.” Jordan v. Alternative Res. Corg58 F.3d 332, 338 (4th Cir. 2006).

To establish a prima facie case of retaliationeundtle VII, a plairiff must demonstrate
that (1) she “engaged in protected activity(2) the employer “took adverse action against
[her],” and (3) “a causal relationship existéetween the protected activity and the adverse
employment activity.””Westmoreland876 F. Supp. 2d at 612 (quotiRgice v. Thompsqr380
F.3d 209, 212 (4th Cir. 2004)). As with discrimination claims, ¥w®onnell Douglasurden-
shifting framework applies.’Foster v. Univ. of Md. E. Shar808 F. Supp. 2d 686, 705 (D. Md.

2012).

As for the first element, Plaintiff has estabbsl that she engagedarprotected activity:
She filed an EEO claim againGranito in late 2004, an EEO alaiagainst Hayes in November
2006, and an EEO claim against Chazan in December 2006. Granito Decl. 18 & Ex. A 1 20;
Resolution Agr. for Nov. 23, 2004 EEO Claim, DeMem. Ex. 39, ECF No. 90-39; PIl.’s Ans.
to Interrogs. 9 (referencing Compl. §{ 42-53)e @lso filed an EEO claim in December 2007.

Dep't of Treas. Ltrs. to Ruffi re Dec. 31, 2007 EEO Claim.

With regard to the second element, tdaabbsh an adverse employment action in a
retaliation claim,

“a plaintiff must show that a reasable employee would have found the
challenged action materially adverse,hieh ... means it well might have
dissuaded a reasonable worker fromaking or supporting a charge of
discrimination.” To illustrate, the Supreme Court has described “[a] supervisor’'s
refusal to invite an empl@g to lunch” as a triviahon-materially dverse action,

but has said that “excluding an empdeyfrom a weekly training lunch that
contributes significantly to the employsgirofessional advancement,” is conduct
that “might well” be materially adverse.
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Madock v. McHughNo. ELH-10-2706, 2011 WL 365446@f *26 (D. Md. Aug. 18, 2011)
(quoting Burlington N. & Santa Fe Ry. v. Whité48 U.S. 53, 68, 69 (2006) (citations and
guotation marks omitted)). This standarcs “less ‘strenuous’ than the standard in a
discrimination claim,” because “[tlhe adverse eoyphent action in a retaliation case need not
affect an employee’s ‘terms oonditions of employment.”ld. (quotingBurlington N, 548 U.S.

at 70). Indeed, “[t]he scope die antiretaliation provision extds beyond workplace-related or
employment related retaliatory acts and harmBurlington N, 548 U.S. at 67. Even with this
lower bar, none of the following constitutes alverse employment action in a retaliation claim:
failing to issue a performance appraisal; movingaployee to an inferior office or eliminating
the employee’s work station; consideritige employee “AWOL”; or issuing a personal
improvement plan, “an ‘Attendance Warning,d verbal reprimand, “a formal letter of
reprimand,” or “a proposed terminationRock v. McHugh819 F. Supp. 2d 456, 470-71 (D.

Md. 2011).

It is undisputed that Defendant took adveasBon against her when it did not select her
for the position in June 2007a when it suspended her for two days in February 2008, as
previously discussed. Notably, the adverse aotvas the February 2008 suspension itself and
not the previously-issued M&007 letter proposing a suspensid@®ee Rock819 F. Supp. 2d at
470-71. Also, statements that Plaintiff’'s nwoproduct was substandard, Hua and Smith’s
underrating of Plaintiff on the Managerial PotehEarm, and Hua'’s refusal to sign the revised
Managerial Potential Form are akin to “failing issue a performance appraisal” or issuing a
reprimand and certainly less magtthan a proposed terminatiail, of which are insufficient to
constitute an adverse employment actioBee id. Additionally, despitethe less-strenuous

standard, neither an announcement that someone other than Plaintiff was her supervisor's
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“‘number one pick” for the position she sought, nor statements to others about Plaintiff's
suspension, nor the accidental feéldo remove from a photocopiaipage of the teer notifying
Plaintiff of the decision tsuspend her would dissuade eagsonable employee from filing a
discrimination claim. Likewise, co-workerattions in observing aneporting an employee’s
behavior to a supervisor would not discage a reasonable employee from filing a
discrimination claim. Thus, none of these actimnan adverse employment action for purposes
of establishing a retaliation clainBee id. Madock 2011 WL 3654460, at *26. Consequently,
even though the actions need not affect the gesmconditions of Plaintiff's employment, the
only actions that constitutedeerse employment actions for poses of Plaintiff's retaliation

claim are her non-selection in Jur@Z and her suspension in February 2008.

As discussed with regard to Plaintiff's disgination claim, Defendant has established a
legitimate reason for each of these adverse emay actions, and Plaintiff has not shown that
Defendant’s reasons were metual. Therefore, assumiagguendothat Plaintiff can establish a
causal relationship between the protected activity and the adverse employment actions, summary
judgment nevertheless is appriate with regardo Plaintiff's retaliation claim.See Foster908

F. Supp. 2d at 705.
VII. CONCLUSION

In sum, for the reasons stated above,riféis Motion for Sumnary Judgment, ECF No.
86, IS DENIED, and Defendant’s Motion for @mary Judgment, ECF No. 90, IS GRANTED.

The Clerk is directed to CLASTHIS CASE. So ordered.

Dated: September 29, 2014 IS/
Paul W. Grimm
United States District Judge
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