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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRODERICK PATTERSON, #351-485, *
Plaintiff,

V. CIVIL ACTION NO. DKC-11-2487

LIAM KENNEDY, et al.,
Defendants. *

*kk

MEMORANDUM OPINION

Pending is the motion of Defendants DarB#rnes, Kathleen Green, Liam Kennedy,
Jeffrey Kestler, and Dayton Rexrode to Dissn@ for Summary Judgme (ECF No. 51) and
Plaintiff's response therefo. ECF No. 63. Upon review of éhpapers and exhibits filed, the
court finds an oral hearing in this matter unnecessaegl ocal Rule 105.6 (D. Md. 2011).

Background

On June 26, 2008, Plaintiff was convictedtlre Circuit Court forBaltimore County of
one count of identity theft, one count of thef property having a value over $500, and one count
of conspiracy to commit theft of property hagia value over $500. He waentenced to a total
term of ten years of incarcei@. ECF No. 38. Plaintiff notea timely appeal, arguing that the
State’s evidence was insufficient to satisfy Maryland rule that no conviction may rest on the
testimony of an accomplice without independeatroboration, and the trial court improperly

commented to the jury that theal would be “short.” The Gurt of Special Appeals found no

1On June 25, 2012, the court entered a Memorandum Opinion and Order denying Defendants’ MStiomiary
Judgment as to Plaintiff'slaim of denial of access to courts. TMetion was granted in all other respects and
counsel was appointed for Plaintiff. ECF Nos. 31 & 32. Subsequently, counsel filed an Amended Complaint
regarding Plaintiff's access to courts claim naming as rzglslets Daniel Barnes, Kagien Green, Liam Kennedy,

Jeffrey Kestler, Dayton Rexrode, and Christopher McReedy. ECF No. 38. On January 3, 2013, the court entered a
Notice concerning the death of Defendant Christopher McReedy. ECF No. 43. No proper substitution for McReedy
having been received by the court, he was dismissed as a party on April 26, 2013. ECF No. 67. After filing the
amended complaint, counsel moved to withdraw. Théomaevas granted and Petitioner has been proceeding pro se.
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reversible error. Petitionersounseled Petition for Wrof Certiorari to the Maryland Court of
Appeals was denied on August 23, 201d.

On September 14, 2010, Plaffhreceived correspondenceofn his appellate attorney
advising him that “there is no reasonable likebd that the Supreme Cowf the United States
would grant review in your case, and therefore wilenot file a petition for writ of certiorari to
that court in your case.” Counskirther advised that any petiti for writ of certiorari to the
United States Supreme Court must be filed obefore November 20, 2010. ECF No. 1.

On October 13, 2010, Plaintiff was placed tine segregation unit at the Eastern
Correctional Institution for rule violations. EQNo. 38. Segregation inmates are not permitted
physical access to the law library; rather, the inmate handbook provides that “Segregation inmates
have library services brougtt them on a regular basisld.

Plaintiff claims that on October 14, 2010 and November 8, 2010, he wrote letters to
Defendants Rexrode and Kennedy asking for accesmdpecified legal materials. Plaintiff
further claims that on October 17, 24, 31, arav&mber 7 & 14, 2010, he submitted Education
Library Request Forms seeking unspecified matetiasssist in his preparation of a Petition for
Writ of Certiorari to the Supreme Court. ®lovember 7, 2010, he spoke with Defendant Barnes
regarding his efforts to obtain legal madési On November 17, 2010, he submitted an
administrative remedy request (“ARP) concerning tfenial of access to library materials.
Plaintiff claims that he did not receive anypgesse to his numerous requests for materials.

As a result of Plaintiff's filing a Requedbr Administrative Procedure, Defendant
Rexrode was assigned to inugate Plaintiff's claim. E€ No. 51, Ex. 1. His initial
investigation concluded that Plaintiff was hedson segregation at the time in issue and

segregation inmates are not pdted physical access to the lawrhby, but rather must request



information in writing. Rexrodeoncluded that no written requedtom Plaintiff were received.
He also noted Plaintiff refused to bedrviewed as part dhe investigatior. Id. Due to an error

on the Warden’s part in timelgnd substantively addressing Plaintiffs ARP, the matter was
returned by the Commissionfor re-investigation.ld. Rexrode was again assigned to investigate
Plaintiff's claim. Following the second investigm, Rexrode again condaled that Plaintiff was

on segregation during the time at issue, no inftionaequest had been made by Plaintiff, no full
time librarian was present on the dates in questioth,Rdaintiff again refused to be interviewed.
Id.

Defendants Rexrode, Kennedy, ands#@&r aver that they newveeceived letters/requests
from Plaintiff seeking legal materialdd., Ex. 2 & 3. Additionally, Kennedy was not working at
ECI during the time Plaintiff stes he sent him letterdd., Ex. 2. Defendant Barnes avers that
during the time Plaintiff allegegispoke with him regarding the legal materials, he was in charge
of the Gang Intelligence Unit at ECI and waset responsible for receiving or otherwise
addressing inmate complaints concerning access to the libdarx. 5.

As relief, Plaintiff seeks a declarayorjudgment “regardig the unlawful and
unconstitutional acts and practices of Defertsldncompensatory and punitive damages, and
equitable relief “ensuring that the effects thie unconstitutional and unlawful employment
practices are eliminated and do not continueffiect Plaintiff's or others’ access to the Courts
and adequate legal materials.” ECF No. 38.

Standard of Review

A. Motion to Dismiss

The purpose of a motion to digs pursuant to Fed. R. Civ. B2(b)(6) is to test the

2plaintiff disputes that he was ever approached to be interviewed. ECF No. 19 & 63.



sufficiency of the plaintiff's complaintSee Edwards v. City of Goldsbold@8 F.3d 231, 243 {4
Cir. 1999). The dismissal for failure to statelaim upon which relief may be granted does not
require defendant to establigbeyond doultthat plaintiff can prove neet of facts in support of
his claim which would entitle him to reliefSee Bell Atlantic Corpv. Twombly 550 U.S. 544,
561 (2007). Once a claim has betaited adequately, it may be supported by showing any set of
facts consistent with the allegations in the complaldt.at 563. The court need not, however,
accept unsupported legal allegatiosse Revene v. Charles County Comn8&2 F.2d 870, 873
(4™ Cir. 1989), legal conclusiormuched as factual allegatiosge Papasan v. Allaid78 U.S.
265, 286 (1986), or conclusory faat allegations devoid of amgference to actual eventge
United Black Firefighters v. Hirs604 F.2d 844, 847 {4Cir. 1979).
B. Motionfor Summary Judgment
Summary Judgment is gaveed by Fed. R. Civ. P. 5&(which provides that:
The court shall grant summary judgnt if the movant shows that
there is no genuine dispute as ty anaterial fact and the movant is
entitled to judgment as a matter of law.
The Supreme Court has clarified that this lo®t mean that any factual dispute will
defeat the motion:
By its very terms, this standardopides that the mere existence of
somealleged factual dispute between the parties will not defeat an
otherwise properly supported timn for summary judgment; the
requirement is that there be genuineissue oimaterial fact.
Anderson v. Liberty Lobby, Iné77 U. S. 242, 247-48 (198@mphasis in original).
“The party opposing a properly supported motion for summary judgimeyt not rest
upon the mere allegations or denials of [his] pleadirmgg, rather mustset forth specific facts

showing that there is a genuine issue for tti@ouchat v. Baltimore Ravens Football Club,.|nc

346 F.3d 514, 525 f4Cir. 2003) (alteration iroriginal) (quoting Fed. RCiv. P. 56(e)). The



court should‘view the evidence in the light most favorable to . . . the nonmovant, and draw all
inferences in her favor without weighirthe evidence or assessing the withesedibility.”
Dennis v. Columbia Colleton Me@tr., Inc., 290 F.3d 639, 644-45 t'(4Cir. 2002). The court
must, however, also abide by theffirmative obligation of the trial judge to prevent factually
unsupported claims and defenses from proceeding td tiduchat 346 F.3d at 526 (internal
quotation marks omitted) (quotif@rewitt v. Pratt 999 F.2d 774, 778-79 {4Cir. 1993), and
citing Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)).

In Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986) the Supreme Court
explained that in consideringnaotion for summary judgment, tlpidgés function is not himself
to weigh the evidence and determine the trutthefmatter but to determine whether there is a
genuine issue for tridl. A dispute about a material fact is genuiii¢he evidence is such that a
reasonable jury could return a verdict for the nonmoving gary. at 248. Thusithe judge
must ask himself not whether he thinks the evidence unmistakably favors one side or the other but
whether a fair-minded jury could return a Jetdfor the [nonmoving party] on the evidence
presented. Id. at 252.

The moving party bears the burden of shayvthat there is no genuine issue as to any
material fact. No genuine isswf material fact exists the nonmoving party fails to make a
sufficient showing on an essentiatelent of his or her case asahbich he or she would have the
burden of proof. See Celotex Corp. v. Catrett7r7 U.S. 317, 322-23 (1986).herefore, on those
issues on which the nonmoving party has the buaodgproof, it is his orher responsibility to
confront the summary judgment motion with dfidavit or other similar evidence showing that

there is a genuine issue for trial.



Discussion

Article 1l of the Constitutbn limits the judicial poweto “actual, ongoing cases or
controversies.Lewis v. Continental Bank Carpd94 U.S. 472, 477(1990) (citations omitted). A
case becomes moot when the issues presentech@aieriger ‘live’ or the parties lack a legally
cognizable interest in the outcom&ity of Erie v. Pap's A.M529 U.S. 277, 287(2000) (quoting
County of Los Angeles v. Dayi#10 U.S. 625, 631 (1979)). Fodaclaratory judgrmnt to issue,
there must be a dispute which “calls, not foraavisory opinion upon a hypothetical basis, but
for an adjudication of presenght upon established factsfetna Life Ins. Co. v. Hawortl300
U.S. 227, 242, (1937%ee also Maryland Casualty Co. v. Pacific Coal & Oil,G312 U.S. 270,
273 (1941). Where injunctive or dachtory relief is requested in ammate's complaint, it is
possible for events occurring subsequent tditimg of the complaint to render the matter moot.
See Williams v. Griffin952 F.2d 820, 823 (4th Cir.1991) (transéé prisoner moots his Eighth
Amendment claims for injunctive and declaratory relis®e also Slade v. Hampton Roads
Regional Jail 407 F.3d 243, 248-49 (4th Cir. 2005) (predtdetainee's release moots his claim
for injunctive relief);Magee v. Waters810 F.2d 451, 452 (4th Cir.198To(ding that the transfer
of a prisoner rendered moot his claim fojuirctive relief). Setion 1983 actions seeking
injunctive and/or declaratory relief have beatldred moot when the practices, procedures, or
regulations challenged were no longer in \%ee, e. g.,, Tawwab v. Me&54 F.2d 22 (2d Cir.
1977);Bradley v. Judgesf Superior Court531 F.2d 413 (9th Cir. 19763himabuku v. Brittgn
503 F.2d 38 (10th Cir. 1974)pcke v. Board of Public Instructipd99 F.2d 359 (5th Cir. 1974);
Wilkinson v. Skinner462 F.2d 670 (2d Cir. 19)2Uzzell v. Friday 401 F.Supp. 775
(M.D.N.C.1975), aff'd in pertingmpart, 547 F.2d 801 (4th Cir. 197 Rappaport v. Little League

Baseball, Ing 65 F.R.D. 545 (D.Del.1975).



To the extent Plaintiff seeks declargt@nd injunctive relief, his claim has been
rendered moot by his transfer toogher correctional fadtly. The events complained of occurred
while Plaintiff was housed at the Eastern Correctional InstitutiSobsequently Plaintiff was
transferred to the Western ectional Institution and therio the Roxbury Correctional
Institution where he remains incarcerated. nc8i the present actioreeks monetary relief,
however, the case cannot be dismissed simply Becthie request for declaratory and equitable
relief has been denied.

Prisoners have a constitutionally @oted right of access to the courtSeeBounds v.
Smith 430 U. S. 817, 821 (1977). However:

Boundsdoes not guarantee inmates the wherewithal to transform themselves into

litigating engines capable difing everything from shareholder derivative actions

to slip-and-fall claims. The tools it gqaires to be provide are those that the

inmates need in order to attack their secésndirectly or collaterally, and in order

to challenge the conditions of theiorfinement. Impairment of any other

litigating capacity is simply one of thacidental (and perfectly constitutional)

consequences of convimh and incarceration.
Lewis v. Caseyb18 U. S. 343, 355 (1996).

“Ultimately, a prisoner wishing to estallin unconstitutional burden on his right of
access to the courts must shéactual injury to ‘the capability of bringing contemplated
challenges to sentences or conditions of confinement before the co@t®éll v. Netherland
112 F. 3d 773, 776 f4Cir. 1997), quoting_ewis 518 U.S. at 355.“The requirement that an
inmate alleging a violation oBounds must show actual injury derives ultimately from the
doctrine of standing, a constitutional principle thegvents courts of law from undertaking tasks
assigned to the political branchiegewis 518 U.S. at 349. Actual injpoccurs when a prisoner

demonstrates that a “nonfrivoldusnd “arguable” claim was losteloause of the denial of access

to the courtsld. at 352-352.



In Christopher v. Harbury536 U.S. 403, 415 (2002), theo@t characterized access-to-
the courts claims as beingame of two categoriedd at 413. The first, rened “forward looking
claims,” are cases where official action frustrates a plaintiff'styaldibring a suit at the present
time. Jennings v. City of StillwateB83 F.3d 1199, 1208-09 (10th C2004). The second class,
termed “backward looking claims,” arise when aiRtiff alleges that a specific claim “cannot be
tried (or tried with all the eviehce) [because past official action] caused the loss or inadequate
settlement of a meritorious caseld. at 1209. In this way, the offal action is s@ to have “
‘rendered hollow [the plaintiff's] righto seek redress' “ in the courtd. (quotingChristopher
536 U.S. at 415 (brackets in origih@hternal citations omitted)).

Whether the claim is forward or backwdabking, a prisoner claiming he was denied
access to the courts must ultielgt prove he suffered an actual injury by showing that the
defendant's acts hindered his ability to pursmersrivolous legal claim. Conclusory allegations
are not sufficient in this regard.See Wardell v. Duncard70 F.3d 954, 959 (10th Cir.
2006)(denying access to court claim based on allegation that petition for a writ of certiorari had,
for unspecified reasons, been dismissed and where plaintiff did not even mention the point on
appeal). The right of accesstt® courts is “ancillar to the underlying claim, without which a
plaintiff cannot have suffered imy by being shut out of courtChristopher 536 U.S. at 415.

Plaintiff has failed to demonstrate any actualmpjuHe has failed to allege that a lack of
access to unspecified materials hindered his pidipursue a “nonfrivolous” claim. In addition,
Plaintiff has failed to allege thdtte had a meritorious petition.a®tiff must esthlish that his
underlying claim was “nonfrivolous” or “arguableChristopher v. Harbury536 U.S. at 415.
“[T]he predicate claim [mustbe described well enough to apghe ‘nonfrivolous test and to

show the ‘arguable’ nature of the underlying claim is more than hdgedt 416 (footnote



omitted). A prisoner's right to access the coddss not include the right to present frivolous
claims.Lewis v. Caseyb18 U.S. at 353 & n. 3. It is not amgh that a prisoner is prevented from
challenging his conviction. He muasiso show that his claim had nte Plaintiff's challenges to
his state court convictions, based on state lawmd, had been rejected by the state appellate
courts. There is no indication in the record that Supreme Court would Y& granted certiorari.
To the contrary, appellate cowhsspecifically advised Plairftithat his claim was not worth
pursuing. More than a conclusalfegation, as offered here, is ragal to show actual injury.

Further, Plaintiff had access to the prisibnary for 30 days, dung which time it appears
he was able to perform legal easch and begin drafting his petitidbn Nonetheless, he contends
that being denied access for appmately forty-five days leadg up to the submission of his
petition constitutes a violation of his right of acctsshe court. Difficult as this situation must
have been for Plaintiff, he has failed to shibnat he was actually unable to submit a petition by
November 20, 2010. Nor does it appear that Pfamtde an attempt to get an extension of time
to file his petition prior to the filing deadline, wh is required by Supreme Court rules. S.Ct. R.
30.2. If he had done so, Plaintiff may have balele to submit his petition to the Supreme Court
for review. Plaintiff cannot shothat failure to provide access legal materials prevented him
from applying for an extension and adtyadenied him access to the cour@f. Vandelft v.
Moses 31 F.3d 794, 798 {dCir. 1994) (finding nactual injury where innta did not request an
extension of time to file his reply).

His claim-- that the only reason he missecadiine to file a petition for writ of certiorari
to the U.S. Supreme Court for his underlying criminal conviction was his inability to access

unspecified legal materials tapgport a speculative legal claimrfa portion of the period of time

% In his original Complaint, Plaintiff indicates that aetime he was moved to disciplinary segregation he “was in
the process of filing” the petition. ECF No. 1.



he had to prepare the petition-- is simply uniavgi Plaintiff's claim of “actual injury” is vague
and conclusory and cannot withstand summary judgment.
Conclusion
For the aforementioned reasons, Defendavitgion, construed as a motion for summary

judgment, shall be granted. A separate Order follows.

Date:  April 30, 2013 /sl
DEBORAHK. CHASANOW

UnitedStateDistrict Judge
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