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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ALEJANDRO RODRIGUEZ

Petitioner *
V. * Civil No. AW-11-3552
* Crim.No. AW-09-0598
UNITED STATES OF AMERICA. *
Respondent *
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MEMORANDUM OPINION

Before the Court is a Motion/Petition tdacate filed by the Petitioner/Defendant,
Alejandro Rodriguez, for tef pursuant to 18 U.S.G§ 2255. On September 21, 2010 and
pursuant to a written plea agreement datedebeiper 2, 2010, Petitioner entered an 11(c) (1) (c)
guilty plea to Count One of the indictment ialln charged Petitioner with conspiracy to
participate in a racketeering enterprise, in violation of 18 U.S.C § 1962 (d). Following a Rule 11
inquiry, and the acceptance oktplea by the Court, a presamte report was ordered and the
matter was set down for a sentencing hearing on December 13, 2010. The Court sentenced
Petitioner to 60 months which wiee stipulated sentence agregubn by the parties as set forth
in the September 2, 2010 plea agreement. Hawimged the right to appeal, no appeal was
taken by either party. Judgment was entenedecember 14, 2010. The present and pending
82255 was timely filed by Petitioner on December 12, 2011.

In his Motion, petitioner presents six claims of ineffective assistance of counsel which he
asserts entitle him to relief. These six clailesme of which are natlearly articulated) are
lifted from his Motion: (1) Petitioner was coercedsign the plea agreement, and was further
coerced into waiving his right tappeal and coerced into cédeally challenging the conviction

and judgment, and his counsel was ineffective for not presenting altesadipleading guilty;
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(2) Petitioner’s counsel failed guestion (challengdje indictment and veaineffective in not
conducting any discovery; (3) Petitioner's ceahwas ineffective in not questioning the
probable cause to issue the indictment and idaoking at the grand jurfranscripts in order to
challenge the probable cause; (4) Petitionerimsel was ineffective in failing to challenge the
faulty indictment which did natontain sufficient allegations wittespect to the date and scope
of the conspiracy and with respect to outlining the participation of Petitioner in the racketeering
enterprise; (5) Petitioner'sounsel was ineffective in faig to challenge or question the
Government’s lack of evidence establishing Ratér as having supervised directed activities
pursuant to the RICO act; and @gtitioner’s attorney was ineffiae in failing to challenge the
Government’s lack of evidencas to overt acts by Petitioner connecting Petitioner to the
enterprise which Petitioner contends is isgpl under the RICO Act. The Government has
responded to the Motion and despite the Chating granted Petitions request for an
extension to file a Reply, no Bly has been filed. The Motiaa now ripe for resolution.

With respect to the claims by Petitioner thas counsel was ineffective, the Court

reviews his allegations under the well-establissidhdard set forth in Strickland v. Washington,

466 U.S. 668, 687 (1984), under which a claimanstnastablish the twprong standard of
deficient performance and prejudice. In otheords, in order to succeed on his claim of
ineffective assistance of counsel tifener must show that his counselperformance was
deficient in that counsel made errors so sertbashe ceased to function as a counsel within the
meaning of the Sixth Amendment, and that #tleged deficient performance prejudiced the
defense._lId.

First, the Petitioner must show that coeliss representation “fell below an objective

standard or reasonableness”, as measured byilmgvprofessional norms, Id at 688. Courts



should be deferential in this inquiry, and hdaestrong presumption that counsel’s conduct falls
within the wide range of reasdrla professional assistance.” & 689. The Petitioner must
therefore overcome the presumption that th@esentation “might be&onsidered sound trial
strategy.”

Second, Petitioner must demonstrate tlmtnsel's inadequate performance prejudiced
him. 1d at 687. Here, Petitioner must shtavreasonable probability that, but for counsel’'s
unprofessional errors, the result of the proaegdvould have been different. Id at 694. A
reasonable probability, in turn, is defined agpfabability sufficient to undermine confidence in
the outcome.” In short, Petitioner must demiate that but for counsel’'s errors, there is a
reasonable probability that he would not have beamvicted. With these legal principles in
mind, the Court now turns teetitioner’'s arguments.

Having reviewed the Petitiorise Motion, the Government'sesponse thereto, and the
transcript of the Rule 11 proceeding, it is addantly clear to the Court that every one of
Petitioner’s claims are devoid of merit. Petigo was indicted along with 18 others as being a
member of a violent street gakgown as the Latin Kig gang. Petitioner was alleged to have
attended meetings of the gang where dues wa@tected from members and gang business was
discussed, and Petitioner was furtileged to have seed as the second crown or cacique of
the tribe and kept and hid gufgr use by Latin King membsgrand associates during their
mission. Facing a serious charge with a potemti@mrmous sentenceeggending on what role
and other factors which may hagleveloped at trial), Petitioner and his attorney negotiated with
the Government a stipulated 11(c) (1)(c) pleactwhwould allow the Petitioner to withdraw his
guilty plea, and to declare the agreement nol &oid had the Court rejected the stipulated

sentence. The Court carefully and thorougtdynducted the Rule 11 colloquy and determined,



inter alia, that: Petitioner wanted to plead guilagmitted he was guilty, accepted the stipulated
set of facts, indicated that he was satisfied Withattorney and had absolutely no complaints as

to what his counsel had done or not done; understood his constitutional rights (including his
right to a trial) and that hevas waving them; understood that he and the Government were
waiving their rights of appeagnd indicated that he had read, considered and had reviewed the
plea agreement with his counsel. Following tRule 11 inquiry, the Court concluded that
Petitioner had made a knowing, voluntary and urideding decision to plead guilty and that
there was an adequate factual basis uporchwio accept the guilty plea. Following a
presentence report, the Court sentenced Petitiontie stipulated 60 months which the parties
agreed was the appropriated disposition.

The Court finds no cognizable bsgor the relief requested. this case, Petitioner, with
the assistance of competent counsel, enteredaaggreement with the Government.  Further,
Petitioner advised the Court undmath and pursuant to the Rulé colloquy that he was guilty
of the counts to which he pled, that he understood all of his rights and that he had reached a
decision to plead guilty. ThedDrt does not believe dhis record that Petitioner has made any
showing that counssl performance was legally deficientrne there any evidence of prejudice
pursuant to the Strickland standard. Accordingly, Petitleriaeffective assistance of counsel
claim must fail.

Nor does the Court believe that Petitioner pamted to the existence of any additional
meritorious grounds to assail the conviction and sentence. Petitioner's claims that the
Government lacked sufficient evidence to tienhio the Enterprise are but balk allegations,
unsupported by the record and withaushred of credence in ligbt Petitioner’s valid plea and

waiver of his rights to a trial. The Court beksvthat it considered all of the circumstances and



sentenced Petitioner in accordamaéh the stipulatbn and negotiated sentence Petitioner sought
and agreed upon.

At any rate, the Court has reviewed therent pleadings and the entire files relative to
the present motion as well as the underlying crangase. The Court concludes that Petitioner
has failed to demonstrate a legad cognizable basis for reliefAccordingly, the Petition&s
motion pursuant t§ 2255 is DENIED.

A Certificate of Appealability
There is no absolute entitlement to appedistrict court’s denial of the Motion. See 28
U.S.C. 8§ 2253 (c) (1). “A [Céficate of Appealability, or COA]may issue only if the applicant
has made a substantial showing a ttenial of a constitutional rightd at 8 2253 (c) (2). To
meet this burden an applicant must show thedisonable jurists could debate whether (or, for
that matter, agree that) the pietn should have been resolvedardifferent manner or that the
issues presented were ‘adequate deserve encouragement to proceed further.” Slack v.
McDaniel, 529 U.S. 473, 484 (2000) (citing Biaxat v. Estelle, 463 U.S. 880, 893 (1983). Here
the Court has concluded that Petitioner ma#t@owing, voluntary andnaglerstanding decision to
forego a trial, to enter a guilty plea, and to acceptstipulated sentence 60 months. It is the
Court’s view that Petitioner has raised no argusevhich causes this Court to view the issues
as debatable, or finds that the issues could have been resolved differently, or to conclude that the
issues raise questions which warrant further revidwcordingly, the Court is compelled in this
case to deny a Certifite of Appealability.
A separate Order will be issued.
June 5, 2013 /sl

AlexandeWilliams, Jr.
Uhited States District Court




