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Respondent

MEMORANDUM OPINION

James Everett Flood, Ill has filed a Motiondér 28 U.S.C. § 2255 to Vacate, Set Aside,
or Correct a Sentence by a Person in Fedeustody, ECF No. 396, raising several claims of
denial of effective assistanoé counsel under the Sixth Amendnt. Having previously denied
one of Flood’s claims for relief as well as th@me claim raised by his co-defendant Kenneth
Lighty—namely, that their counsel provided cttugionally ineffective assistance by failing to
object to the Government’s purported use ofpigsemptory juror strikes in a discriminatory
mannersee United States v. Lightyo. PJM 03-0457-1, 2016 WB669911, at *1 (D. Md. Aug.
12, 2016)—the Court now considers Flood’s remmnclaims of ineffective assistance. The
Government’s response is that, in every eespFlood has failed to make out a claim under
Strickland v. Washington466 U.S. 668, 687 (1984). Flood's M with respect to all

remaining ineffective assistance of counsel clainBESIIED.*

! Both Flood and Lighty have also filed supplemental §2255 motions (“supplemertiahpethallenging whether,
in the wake oflohnson v. United Statek35 S. Ct. 2551 (2015)idnapping is a “crime of violence” for the
purposes of their firearms convictions. ECF No. 527,528, 530. The issue is nogvthef&ourth Circuit in the
cases ofJnited States v. WalkeNo. 15-4301, antinited States v. CampbgeNo. 15-4281, which are in turn stayed
pending the United States@eme Court’s decision iBessions v. Dimay&lo. 15-1498. The Court has stayed the
briefing schedule as to these motions pending a ruling by the Supreme Court and the Fourti l@rcui
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l. FACTUAL AND PROCEDUR AL BACKGROUND

A full account of this case is set forthlimited States v. Light$16 F.3d 321, 336 (4th
Cir. 2010). The Court limits itselere to a brief summary of tli@cts necessary to consider the
current petition.

On the evening of January 3, 2002, a groumen driving a dark Lincoln Continental
kidnapped Eric Hayes—the son of a Washing2@, police officer— in Southeast Washington,
DC. United States v. Lightyp16 F.3d 321,337, 340 n.15 (4th Cir. 2010). The men drove Hayes
to Hillcrest Heights, Marylandind shot him multiple times in the head, killing him instardy.
at 338.

A federal grand jury charged Lighty, Lax® Wilson, and Flood—thgetitioner in this
case—with kidnapping resulting in the deattHalyes, and aidingnal abetting the same, 18
U.S.C. 88 1201(a); conspiraty kidnap, and aiding and abetting the same, 18 U.S.C. 88
1201(c); and three counts of usinfiraarm in furtherance of aione of violence, and aiding and
abetting the same, 18 U.S.C. 88 924ig)at 336. The charge ofdmapping resulting in death
made Flood eligible to oeive the death penalty.

The Court initially appointe#iarry Trainor, Esquire,ral John McKenna, Esquire, as
Flood’s trial attorneys but when the Governmesttided to seek the dégbenalty with respect
to Lighty but not Flood, Trainowithdrew his representatioma the Court appointed Michael
Lawlor in his stead. ECF No. 396-1 at 1.

Neither McKenna nor Lawlor sought to puesplea discussions with the Government
before trial. ECF No. 406. According to an d#vit Lawlor has submitted, at Flood’s trial, the

Government first approached him during juryestibn to determine whether he (Lawlor) wanted

Government has yet to respond to Flood and Lighty'sipesi. These supplemental petitions are not considered in
the present Memorandum Opinion.



to engage in plea discussiomsld_awlor and McKenna then met with the Government that same
night. Id. Assistant United States Attorney Sandra Vd#lon, one of the prosecutors in the case,
has indicated that she does notéda “specific recollection” ofrey such discussions in this case,
but will assume for purposes of this Motion thatvlor’'s assertion is correct. ECF No. 409 at 10
n.3.

According to Lawlor, during the course ofdteleventh-hour disce®on, the Government
allegedly notified him and McKenrthat Flood “would have to pfi@r” in order to receive a
plea offer. ECF No. 406 at Rawlor says thahe and McKenna discussed the idea between
themselves and decided that prafig “was too risky” at that poinh the case, but they not did
raise the prospect of proffag with Flood nor did they allow him the opportunity to determine
whether he wanted them to engage in plea discusstbrisawlor indicateshowever, that at
some point during their reprstation of Flood, he and McKentdid discuss the notion of
pleading guilty with him and he was not reluctant to do so. He had some concerns about the
amount of time he might have to serve, natyrdilt did not indicate heould not plead guilty.”
Id. Beyond the brief discussion with the Governmarthe opening of trial and a brief follow-up
that same evening, no otheealdiscussions took place.

Flood and Lighty were tried totjeer in an eleven day jutyial beginning on September
6, 2005°

During the trial, Flood’s giffiend —Tynika Marshall — td#ied that less than an hour
before Hayes was found dead, she observed Flood “pull his Lincoln Continental up behind her
car at an intersection approxitaely one block from” the streethere Hayes was killed. Lighty,
616 F.3d at 340. Marshall also called Flood andall phone approximately fifteen minutes

before Hayes was murdered, and again one hour lldtét that point, Flood and Marshall

2 Wilson’s case was severed and he was tried separately. ECF No. 396-1 at 9
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arranged to meet near theestt where Hayes was killed. Gmnin the car, Flood instructed
Marshall to drive by what wabe scene of Hayes’ murder, where they saw police officers
gatheredld. at 340-41. One month after the murddarshall and Flood drovElood’s car to
North Carolina and left it with his parentd. at 341. Law enforcement located the car at the
home of an individual who had mirased it from Flood'’s parents. at 341 n.21. DNA testing
revealed spots of Hayes'dald and fibers matching those found on his clothing in thdd:aat
379.

In addition, Wilson'’s girlfriend—Krystal Riuls—testified that around the time the
police found Hayes’ body, Wilsoralled Phauls from Flood’s cell phone at least seven times,
instructing her to meet him at an address axprately two miles from where Hayes was killed.
Id. at 339. When Phauls arrived, she saw ljigktood, and Wilson walking away from the
home where Flood and Marshkter retrieved Flood’s cald.. Lighty had blood on his shirt and
the men mentioned having done “something bad” to soméabne.

Latasha Massey —the girlfriend of Tony e, an associate of Lighty, Wilson, and
Flood— also testified dtighty and Flood's triaf Id. at 344. Massey testified that Flood called
Mathis the day of Hayes’ murder, and, “[a]ccordiadMassey, after the calathis . . . [entered
Flood’s car and] when Mathieturned home, he had blood thie bottom of his pants and
boots.”ld. Massey recalled that Flood called Mathisund breakfast time whereas Hayes'’
murder occurred around 8:00 PM. Trial Tr. 1905 at 45-46. On cross-examination by
Government counsel, Massey admitted thatimeressions of Mathis and Flood that morning
may not have been in connection with Haymesirder, arguably implying that her impressions

may have been linked with some other crime. Trial Tr. 10/19/05 at 49.

3 Massey was called by Lighty as part of his defense strategy apparently to imply that Flood ascdtizHy
killed Hayes, not Lighty.



The jury found Lighty and Flood guilty on all counts and sentenced Lighty to death.
Lighty, 616 F.3d at 336. Flood was sentenced tartiferison on the kidnapping resulting in
death count and sixty-five years ofnsecutive time on the remaining courds?

In a consolidated decision following Lighsyand Flood’s appeals, the Fourth Circuit
affirmed the convictionand sentences of botll. at 337. The Supreme Court denied writs of
certiorari with respect to bot®ee Lighty v. United Statés65 U.S. 962 (2011Flood v. United
States562 U.S. 1118 (2010).

Lighty and Flood subsequently filed motions/tcate their sentences. Flood’s Motion to
Vacate under 28 U.S.C. § 2255 (“§ 2255 PetitioRGF No. 396, is presently before the Cdurt.
He cites eight ways in which either or baif his trial counsel rendered constitutionally
ineffective assistance. They did so, he says:

(1) By Failing to Resolve this Case with Plea Agreement;

(2) When They Failed to Move for Joindertdis Trial with that of Lorenzo Wilson;

(3) When They Failed to Move to Disgs the Indictment as Multiplicitous;

(4) When They Failed to Object to the Govelent's Use of its Peremptory Strikes to
Remove Women From the Jury in Violationtbé Equal Protection Clause of the Fifth
Amendment;

(5) When they Promised to Offer EvidenceRdbod’s Innocence and Good Character, then
Failed to Provide It;

(6) When They Conceded Certain Evidence #labd Claims was Sufficient to Support a

Finding of Guilt;

* In his separate trial, Wilson was only found guilttta# conspiracy to kidnap count and was found not guilty on
the remaining countdd. at 336. He was also sentenced to life in prigan.

® Lawlor, who had represented Flood at trial, also represented him during his direct appeals.

® Marta Kahn, Esquire, was appointed to represent Flood in post-conviction proceedings. ECF No. 395.
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(7) When They Failed to Request a Limitingtruction Following the Government's Cross-

Examination of Latasha Massey;

(8) When, Taken Together, Counsel’'s Defididets and Omissions Undermined Any

Confidence in the Verdict and Sentence in this Case.

Flood has asked the Court the hold an evidentiagring as an initiadtep in vacating his
conviction and sentenceECF No. 396-1 at 27.

The Court has already held oral argumertbame of Flood’s claims, viz. the claim that
counsel failed to object to the Government’s afsperemptory strikes tstrike women from the
jury in violation of the Equal Protection Clseiand Fifth Amendment. The Court denied both
Flood’s and Lighty’s 82255 motionsitiv respect to that clainnited States v. Lighty\No. CR
PJM 03-0457-1, 2016 WL 8669911, at *1 (D. Md. Aug. 12, 2016).

The Court also held oral argument on theaing claims in Flood’s § 2255 Petition,
which the Court addresses at this time. ECF 866, 572. At the close of the hearing, the Court
directed the Government to provide additional briefing as to Claim One, i.e. to specifically set
forth how often and under what circumstances defensinsel in other cases have chosen not to
seek a plea agreement from the Governmerg.Gévernment filed its supplemental papers on
August 22, 2017, and Flood responded on September 11, 2017.

No evidentiary hearing has been heldaoy of the claims and, as elaboraitefda, the
Court finds none is necessaBee28 U.S.C. § 2255 (b); Section IWfra.

. STANDARD OF LAW

Ineffective assistance of counstims are governed by the twast test first set forth by

the Supreme Court itrickland v. Washingtonvhich provides that:

A convicted defendant’s claim that courisedssistance was stefective as to
require reversal of a conviction or deaentence has two components. First, the



defendant must show that counsel’'sfpenance was deficient. This requires

showing that counsel made errors snoses that counsel vganot functioning as

the “counsel” guaranteed the defendant by the Sixth Amendment. Second, the

defendant must show that the deficient performance prejudiced the defense. This

requires showing that counsel’s errors waoeserious as teprive the defendant

of a fair trial, a trial whose result ieliable. Unless a defendant makes both

showings, it cannot be said that the cetigon or death sentence resulted from a

breakdown in the adversary process tienders the result unreliable.
466 U.S. 668, 687 (1984).

These two elements are typically referred as the “performance” and “prejudice”
prongs. See Fields v. Attornggen. of State of Md956 F.2d 1290, 1297 (4@ir. 1992). Since
a petitioner bears the burden of proving bSthicklandelements, he fails to satisfy his overall
burden if he fails to prove eithedd. Accordingly, the Court may properly begin its analysis
with either the performar or the prejudice prong.

To show deficient performance, the defendanst prove that counsel’s performance fell
below an objective standh of reasonablenesStrickland 466 U.S. at 687-88. The objective
standard of reasonableness is evalliataer “prevailing professional norm&exton v. French
163 F.3d 874, 882 (4th Cir. 1998) (quotiatrickland 466 U.S. at 688). Reasonableness must be
evaluated “within the context of the circumstes at the time ¢ifie alleged errors Sexton 163
F.3d at 882 (citingstrickland 466 U.S. at 690). Strategic deoiss and tactical judgments are
“virtually unchallengeable.”Powell v. Kelly 562 F.3d 656, 670 (4th Cir. 2009) (quoting
Strickland 466 U.S. at 690). In assessing the fnging, the reviewing court operates with a
presumption that counsel's performance was dedicient but instead fis within the broad
scope of reasonable assistar®ee id (citing Strickland 466 U.S. at 688).

In order to satisfy the prejudice prong, tbefendant must show that there was a

“reasonable probability that, but for counsel’s wipssional errors, the result of the proceeding

would have been different.Strickland, 466 U.S. at 694. A “reasonable probability” is a



probability sufficient to undermine confidence in the outcomi. When challenging a
conviction, the defendant must show that thisréa reasonable probability that, absent the
errors, the factfinder would have had a reasonable doubt respectingSpeaihcer v. Murrayl8
F.3d 229, 233 (4th €i1994) (quotindstrickland 466 U.S. at 695). However, a defendant need
not go so far as to establish that “counsel's deficient conduct more likely than not altered the
outcome of the case.'United States v. Ranger81 F.3d 736, 742 (4t@ir. 2015) (quoting
Strickland 466 U.S. at 693).
. FLOOD’S PETITION

All seven of the remaining claims in FlogdPetition claim that McKenna and Lawlor
provided constitutionally ineffective assistance before and during trial. The Court finds all but
Claim One easily disposed of and will consider each of those claims in turn, before turning to the
issue of whether counsel was ineffeetin failing to seek a plea deal.

a. Claim 2: Counsel Rendered Constitutionallpeffective Assistance When They Failed
to Move for Joinder with Lorenzo Wilson.

Flood claims counsel renderecffective assistance by failing to move for joinder of his
case with that of Lorenzo Ngon. Though counsel did move for severance from Lighty, which
the Court denied, Flood argues thia# Court would have grantéae motion if it had been made
in conjunction with a motion tmin with Wilson because theo@rt would then have had two,
rather than three, trials. EQ¥0. 396-1 at 9-10. Flood assertaitlsounsel erred in not making
such a requesld.

The Government responds that joining Flood’s trial with Wilson’s would not have been
feasible. The Government statbat it moved to severe Wilsantase initialljbecause it sought
to introduce testimony recounting a confesaiiltson made to his girlfriend that, underuton

v. United States391 U.S. 123 (1968), would have beeadmissible against Flood and Lighty.



The Government further responds that “it is @@wnent counsel who determines whether or not
to seek a joint trial when it intends to indiuce a statement against one defendant that may
implicate another defendant undguton” ECF No. 409 at 16. In other words, Flood’s counsel
would not have been able to file such aiom Finally, the Governnrg asserts that Flood

cannot establish that he was preggdi by the joint trial with Lightyld.

The Court agrees with the Government. Dedetsunsel could in no way have forced the
Government to conduct a joint trial with FlooddaWilson because that would have prevented it
from presenting certain other key evidence thas$ admissible against Wilson. Since such a
request by Flood’s counsel would have been fudihel counsel has no duty to raise claims that
lack a legal basisee, e.g., Greer v. Mitchellg4 F.3d 663, 676, (6th Cir. 2008), counsel’s
performance was not deficient. Claim TwdENIED.

b. Claim 3: Counsel Rendered Constitutionallpeffective Assistance When They Failed
to Move to Dismiss the Indiment as Multiplicitous.

Flood next asserts that counsel rendered ineffective assistance by failing to move to
dismiss the Indictment against him as multiplicitous, which is to say duplicative of one or more
counts, because it included three counts oiating 18 U.S.C. § 924(c). Section 924(c) provides
that a person who “during and idagon to any crime of violence airug trafficking crime . . .
for which the person may be prosecuted in a couti@fnited States, uses or carries a firearm,
or who, in furtherance of any such crime, pgsss a firearm” shall receive a certain mandatory
minimum sentence, depending on how the firearosedl. Flood argues that he should have been
charged with only one count because his usefoearm was in support of one continuous
crime, i.e. kidnapping resulting in murder.

This claim has no traction. The Fourth Qitaquled definitively on this exact issue

during Flood’s and Lighty’s direct appeals, degyboth of their claims and finding that there



were “three separate uses of adirm” in both Lighty and Flood’s casesghty, 616 F.3d at
370- 71. Counsel of course cannot be deemdtentare for not raising an argument that would
fail as a matter of law. Claim Three of the Petition is rejected.

c. Claim 5: Counsel Rendered Constitutionally Ineffective Assistance When They
Promised Evidence of Flood’s Innocence and Good Character but Failed to Provide It.

Flood next claims Attorney McKenna waffective in promising evidence of Flood’s
innocence and good character is bpening statement, but faij to provide such evidence
during trial. Flood asserts thaigHailure left the jury witlthe impression that Flood had no
alternative explanation as to his whereaboutsdiuthe crime and that there were no witnesses
who could testify to his good character undgholmdeed, Flood points to the Court’'s own
admonition to McKenna at the bench, warnimmg hot to cross the line between promising to
show that the Government had not met its bufearoof and promising to show that Flood did
not commit the crime. Hearing Tr. 7/27/17 at 7:2-12.

The Government responds that the “failioré&keep a promise made in opening arguments
does not constitute ineffective assistance” amivealy well amount to reasonable trial strategy.
ECF No. 409 at 21-22. Furthesays the Government, the Cosiistatement to counsel was
merely a warning going forward, not a findingiéffective assistancerahdy committed. Had
the Court believed McKenna’s representatiors wanstitutionally ineffective to Flood’s
incurable prejudice, it certainly would haseted on the spot and more definitivehgeHearing
Tr. 7/27/17 at 20:17-212. The Court agrees.

Though the Court concedes that making promtisesjury that are not fulfilled during
trial is risky business, as it notadytrial, there is no basis toahcounsel’s performance then and
there fell below the threshold of effectivesanandated by the Sixth Amendment. In fact, the

Court believes that by cautioning McKenna at the outset from making unfulfillable promises, it
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prevented him from possibly crossing the lint® the realm of ineffective assistan&ee
Hearing Tr. 7/27/17at11:17-25.

In any event, Flood has not establisheat ickenna's performance during his opening
statement prejudiced the outcome of the dase he has not demonstrated a “reasonable
probability” that the outcome of the case would hiagen different but for this supposed error.
Strickland 466 U.S. at 694. As the Fourth Circuishracognized, “the evidence overwhelmingly
supports the conclusion thaobld had actual knowledge of, aparticipated in, the kidnapping
that resulted in Hayes’ murdel.ighty, 616 F.3d at 379. It seemghly unlikely—certainly far
from the requisite “reasonable probability”—tllaé jury would have reached a different verdict
had counsel called character witnesses ond* behalf or—against all probability—found a
witness to establish an alibi for Flood, a perdnnthe way, not specifically identified by Flood.
In short, what clearly appears to have haygoewas that trial couabpulled back from a
promise he realized he could not fulfleeECF No. 406 at 5. This claim also fails.

d. Claim 6: Counsel Rendered Constitutionallypeffective Assistane of Counsel When
They Conceded Evidence Sufficient Bupport a Finding of Guilt Against Flood.

Flood asserts that coungeindered ineffectivassistance when thepnceded that both
his car and his cell phone were used durihg crime, which, he claims, amounted to a
concession that provided sufficient evidence to suggsrguilt. In particular, Flood asserts that,
because only a “slight connectitretween the defendant and tbenspiracy [is required] to
support conviction,’'United States v. Brook857 F.2d 1138, 1147 (4th Cir. 1992), the car and
cell phone alone were enough to bfith his guilt before the jurfeCF No. 396-1 at 23. In other
words, according to Flood, by agreeing that thigmeas were used in the crime, his counsel

provided the jury with enoughrcumstantial evidence taaovict him of the crimes.
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The Court finds it highly unlikely the metese of Flood’s car ankis cell phone sufficed
to convict Flood of any of the crimes with whibe was charged, but again, in any event, Flood
was not prejudiced by the arguablencession of these indispulalfacts by counsel. There was
overwhelming evidence that Floadvned the cell phone drthe car that theonspirators used
and the jury certainlyvould have found those facts irrespree of the concession. Recall the
testimony of Flood’s girlfriend—Tynika Marshall—she “observed Flood pull his Lincoln
Continental up behind her car . . . one bloakrfrKeating Street [and,] [a]fter seeing Flood,
Marshall called him on his cetlhone” approximately fifteen minutes before Hayes was killed.
Lighty, 616 F.3d at 340. Furthermore, “[a]ccordittg Marshall, sometime in February 2002,
Flood asked her to help him take his Lincolan@nental to North Carolina,” and this car was
later discovered contaimj drops of Hayes’ bloodd. at 341 & n.21. Marshad trial testimony
alone clearly indicatethat Flood's car and cell phone warsed during the @ne. The jury
almost certainly would have deed these facts regdeds of whether counsel conceded this
point.

Nor was there prejudice with respect to kidnapping resulting in death charge. As the
Fourth Circuit found, the evidence overwheigly supported the conclusion that Flood
participated in the kidnapping of Haydd. at 379. In support of thatontention, the Fourth
Circuit stated not only that ¢huse of Flood’s car dung the crime supported a guilty verdict; it
also pointed to a litany obther facts sufficient toupport conviction independentlyd. In
addition to Marshall's testimony just mentioneds tppellate court noted that Flood had arrived
with Lighty and Wilson at the tation where Wilson instructed &hls to pick him up minutes
after the murder, at a point which was justsale the house which Marshall testified was where

she retrieved Flood’s car; that Lighty had bloodhasshirt when Phauls picked the Defendants
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up; and that in the car the Defendamske of having done something bad to somebtaiyin
other words, despite counsel conceding what alavious from testimony—that the car and cell
phone used during the crime belonged t@oBl—there was strong evidence of Flood's
participation in the actual kidnappingdesl on separate and distinct evidence.

Flood cannot show a reasonable probability thatoutcome would have been different
even if his counsel had not “conceded” tha ¢tell phone and car were used during the crime.
Claim Five isDENIED.

e. Claim 7: Counsel Rendered Constitutionallpeffective Assistance When They Failed
to Request a Limiting Instration Following the Government's Cross-Examination of
Latasha Massey.

Flood claims counsel rendered ineffectiveistaince by failing to request a limiting
instruction following the Government’s croegamination of Latasha Massey. Massey was
called by Lighty as part of hdefense counsel’'s strategy topiythat Flood and a third man
named Tony Mathis, who was then involweith Massey, actually killed Hayes. Massey
testified that Flood called Mathiee morning of Hayes’ deathnd shortly thereafter Flood and
Mathis went somewhereighty, 616 F.3d at 344.When they ratad, Flood had blood on his
shirt.1d. On cross-examination, Massey testified that recollection was that the events she
described occurred early in the day, wheredadhHayes was killed in the evening, a
discrepancy clearly favorable to Flood. At #ame time, Massey agreetth the Government
that “in fact, in January or Beuary of 2002, there were several murders that happened in that
neighborhood” and that she “[didhknow which particular murddshe] heard about that [she]
associated this incident withTrial Tr. 10/19/05 at 49.That undainty would similarly work to

Flood’s benefit. She was not certairshife could link Flood to Hayes’ murder.
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But Flood claims that Massey'’s testimony ceektthe impression that Flood may have
committed a different violent crime the day Hayess killed and had the effect of tainting the
jury’s impression of Flood. ECF No. 396-1 at 25-26. During oral argument on the present
Petition, Flood’s most recent attorney, Kahn, elabtet on exactly what sort of instruction she
would have requested had she been counsletatial: “[Y]ou've heard the implication from
this testimony that Mr. Flood v8asomehow involved in anothewrder. You are in no way to
consider her testimony as evidence that hg waolved in another murder or consider the
possibility that he was involved in another nemrd deliberations ithis case.” Hearing Tr.
7/27/17 at 32:3-10. Well and good.

However, a juror parsing Massey'’s testimavuld have had to make several logical
leaps to extrapolate that Flood and a co-coagtmi were involved in another crime. Any
implication of such involvement was subtle, iepent at all. In that circumstance, reasonable
defense counsel could very well have decidedmeeek a jury instruction, on the theory that
telling the jury not td'consider [Massey’sfestimony as evidence that he was involved in
another murder” would have atrr the considerable risk of undeoring for the jury that Flood
was indeed involved in possible additional maralis activity. Counsel’s performance would
thus have been a sound “strategic decisiont’iBno way was it constitutionally deficier8ee
Powell v. Kelly 562 F.3d 656, 670 (4th Cir. 2009). Claim SeveDENIED.

f. Claim 8: Counsel's Deficient Acts and Omissions When Considered Together
Undermine Any Confidence in the Vdict and Sentence in this Case.

Flood contends that the Court, when detemgrprejudice, must look at the cumulative
effect of the errors. ECF No. 396-1 at 26 (citBigickland 466 U.S. at 695). According to the
Flood, the totality of his counselerrors prejudiced his cagesulting in his life sentencéd. at

27.
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In the first place, the Court has just founither no errors or no prejudicial errors by
counsel. Apart from that, the “totality of errbergument is not recogred in this CircuitSee
Fisher v. Angelonel63 F.3d 835, 852-53 (4th Cir. 1998). Claim EigHDESNIED.

g. Claim 1: Counsel Rendered Constitutionally Ineffective Assistance by Failing to
Resolve this Case with Plea Agreement

The Court now turns to the issue of whethlkerod’s counsel was ineffective by failing to
seek a plea agreement in this case, a somewhat more textured claim.

1) Performance Prong.

It is well settled that attorneys representnigninal defendants have certain obligations
during plea negotiations. AsdlSupreme Court noted Missouri v. Frye “plea bargains have
become so central to the administration of justiet defense counsel have responsibilities in the
plea bargain process.” 566 U.S. 134, 143 (2012). Specifi¢ai held that “counsel has the
duty to communicate formal offers from the prodexwuto accept a plea,” but also noted that the
case “present[ed] neither the necessity nor tikasion to define the duties of defense counsel”
in the plea bargaining process beyonddtey to communicate formal plea offérl. at 145
Thus, the issue of whether an attorney hakugy to explore the possibility of a guilty plea”
before trial, ECF No. 396-1 at 3, as far as tl&r€can discern, is an issof first impression in
this Circuit, since neither tHeupreme Court nor the Fourthr@iit has addressed this issue
directly.

Flood asserts that counsel hdslaty to explore the possibilitgf a guilty plea in order to
obtain a more favorable sentencing outconte.Tn support, he relies dpadilla v. Kentucky
which held that, “[b]efore deciding whetherglead guilty, a defendarg entitled to ‘the

effective assistance of competent ceelri” 559 U.S. 356, 364 (2010) (quotiidcMann v.

"It is undisputed in this case that no formal offer was made to Flood. The only issue in this case is whether counsel
had a constitutional duty to seek a plea deal.
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Richardson397 U.S. 759, 771 (1970)). Flood further notes that, w\tiggins v. Smith
“professional guidelines enunciatisgandards for criminal defenpeactice are useful tools in
determining the prevailing standard of caredounsel,” ECF No. 396-1 at 5 (citing 539 U.S.
510, 524 (2003)), and that, “[a]ccording to conmtaey to the American Bar Association’s
Standards for Criminal Justice, ‘[p]lea discoss should be considered the norm and failure to
seek such discussion an exception unless detensesel concludes that sound reasons exist for
not doing so.”Id.

The Government disputes the existence of such a duty. IMdesae v. United Statea
case from the Eastern District of Tennessee, which denied an ineffective assistance claim where
counsel had failed to secure a “plea for a lesffense” because the defendant did not “instruct|]
his counsel to explore” such a plea angn#icantly, where there was no “evidence the
government would have offered such a gl&CF No. 409 at 13 (citing 2008 WL 2713705 at
*6-7 (E.D. Tenn. July 10, 2008)). The Government also notes that, under Sixth Circuit precedent,
“[t]he alleged denial of an opportunity toga bargain does not perradllateral relief under
§ 2255.” ECF No. 409 at 13 (citingnderson v. United State®000 WL 1256902 at *2 (6th Cir.
July 11, 2000)).

During the second oral argument on thisitRa, the Court expgssed concern with
announcing g@er serule to the effect that defense courtsat a duty to seek a plea agreement in
every criminal case, especialiven the Government’s assertithat “[m]any attorneys choose
not to ask the government for a plea offeréaring Tr. 7/27/17 at 60:6-7. Accordingly, the
Court requested supplemental briefing from thesistant United States Attorney in which she
might cite examples of situations whéceunsel have not sought plea discussioltat 68:5-

13.
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AUSA Wilkinson subsequently submitted an affidavit on behalf of the Government
attesting that, based on her experience, there many instances where “defense counsel did
not seek a plea offer or where the Government did not make one.” ECF No. 565 at 2. She cited
several examples, including cases involving wbdkar defendants or plib figures, cases in
which counsel is “representing violent criminals whose exposurefes-@eduivalent sentence”
no matter the outcome of plea discussions, andaalsere the defendant has made it “clear of
his intention to go to trial either maintaininghocence or to put the govenant to its burden of
proof.” Id. at 2. Wilkinson further affirms thain the facts of this particular case, the
Government would not have made an offeFlimod unless he agreed to cooperate, but counsel
“were of the opinion that any plea offer thatwid have been acceptalib [them] would not
have been acceptable to the defendddt.at 3.

Responding to the Government’s submission, Fluaglclarified that he is not requesting
a ruling that failure to pursue plea negotiations constippgeseineffective assistance of
counsel, only that counsel’s failure to do so in the circumstances of this case was constitutionally
deficient. ECF No. 568 at 1.

Before all else, what is clear is that thRevernment has no obligation or duty to offer a
criminal defendant a plea de8ee Weatherford v. Bursed29 U.S. 545, 561 (1977) (“[T]here is
no constitutional right to plea bargathge prosecutor need not do sté prefers tgo to trial.”).
Indeed, in some states plea bargainngurtailed or forbidden altogeth&eeWayne R. LaFave
et al.,Criminal Procedure§ 21.1(g) (4th ed. 2015). In factgal bargaining has historically been
disfavored in many civil law countries, where #erdinarily is a requirement of compulsory
prosecutionSeePeter J. Messittdllea Bargaining in Various Criminal Justice SystdiMay

2010),
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https://www.law.ufl.edu/_pdf/acatics/centers/cgr/11th_confaoe/Peter_Messitte Plea Barg
aining.pdf (citing Maximo LangeFrom Legal Transplants tbegal Translations: The
Globalization of Plea Bargaing and the Americanization Thes Criminal Procedurg45

Harv. Intl L.J. 1, 11, 36-37 (2004)).

Against that historical backdrop, t@®urt takes no position on whether defense
counsel’s failure to seek a plagreement in a criminal casepisr seineffective assistance. It
considers only the facts of the case at hand—where a detesdaring a life sentence and the
evidence of his guilt is overwhelng. In that narrow category of casgéss a fair argument that
counsel, at the very least, should explore thaipdsy of obtaining a plea agreement with the
Government.

Indeed, the Fourth Circuitas suggested as muchUnited States v. Pendes14 F.
App’x 359 (2013), the defendant averred that tigraey failed to seek a plea bargain even
though the evidence against him was quite steorghe faced a mandatory life sentence if
convicted. While acknowledging thabunsel “does not have a general duty to initiate plea
negotiations,” the Fourt@ircuit emphasized that “counselssll required tobe a ‘reasonably
effective advocate’ regarding tiecision to seek a plea bargaild” at 361. Thus, if “there was
no reasoned strategy to [an] attey’s decision not to pursugya bargain, . . . that would
satisf[y] the firstStricklandprong.”ld. Similarly, inUnited States v. Brannpd8 F. App’x 51
(2002), the Fourth Circuit statédat “in a case as here where tvidence was strongly against
[the defendant], failure to pursue plea negotiatior failure to communicate a plea offer would
be unreasonable assistandd."at 53.

Given the factual similarities t8enderandBrannon Flood’s counsel’s failure to seek a

plea deal arguably fell below the constitutional minimum. However, the Court need not
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definitively decide that issue because, ev&ueming counsel’s performance was deficient, the
outcome for Flood remains unchanged sinceamnot show prejudice resulting from this
decision.

2) Prejudice Prong.

“To show prejudice . . . in a case involvinglaa offer, petitioners must demonstrate a
reasonable probability that (1) ‘they would haceepted the earlier plea offer had they been
afforded effective assistanceadunsel,” and (2) ‘the plea wouldhve been entered without the
prosecution canceling it or the tfr@ourt refusing to accept it.Merzbacher v. Shear;ir06 F.3d
356, 366 (4th Cir. 2013) (quotirfgrye, 566 U.S. at 147). At a minimy, in order for a defendant
to demonstrate that he would have accepted agfleg his “testimony that he would have done
so must be credibleld. at 367-68.

Furthermore, where “the prejudice suffere@$l. . . not that Petitioner was prevented
from entering a specific plea agreemb, but that he was deniectbpportunity to ‘negotiate plea
conditions with the government,’ . . . Petitiomeust show . . . an additional reasonable
probability that ‘the government would have in fawde him a particular plea offer’ in the first
place.”United States v. Young017 WL 1363886 (4th Cir. 2018ff'g Young v. United States,
No. 09-223, 2016 WL 5496517, at *9 (I Va. Sept. 29, 2016) (quotir®hnewer v. United
StatesNo. 13-3769, 2016 WL 867461, at *21 (D.NMar. 7, 2016)). Adamant assertion of
innocence and failure to express a willingness to cooperateitrieeeer for a petitioner to
establish a reasonable probdbithat the Government would have made a plea diee, e.g.,
Young 2016 WL 5496517 at *®Ramirez v. United Stateg51 F.3d 604, 608 (8th Cir. 2014).

Flood’s problem is that he cannot show titet Government would have made a specific

offer that he would have accepted. IndeedGbegernment asserts that it would not have
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considered a plea deal without a profferdoygl a cooperation agreement from Flood. ECF No.
565 at 3. And there is no evidence, even irphesent affidavit, that Flood ever gave an
indication to anyone that he wadlling to cooperate, which i® say, testify against his Co-
Defendant.

The only evidence Flood provides suggestiegvould have accepted an offer is his
after-the-fact his self-serving affidavit, which courts have held is not in and of itself sufficient to
proveStricklandprejudice.See, e.g., Merzbachet06 F.3d at 367 (“Merzbacher’s self serving
assertion that he would have accepted the ples isoth the state and federal courts recognized,
‘the type of testimony . . . subjeto heavy skepticism.™) (quotingnited States v. DaPp69
F.2d 39, 46 n.9 (3d Cir.1992}elo v. United State825 F. Supp. 2d 457, 463 (S.D.N.Y. 2011)
(“Melo must show some ‘objectvevidence other than [his] self-serving assertions to establish
that [he] would have pled guilty had he reegh\constitutionally effective assistance of
counsel.™) (quotingCrisci v. United Stated08 F. App’'x 25, 27-28 (2d Cir. 2004)). In fact,

Flood does not suggest what soirplea agreement he would haagcepted. He merely states
that he wanted to avoid a life sentence ands"woping [he] could get plea and get a lower
sentence.” ECF No. 397-4. This further derstrates the hollowness of his claBee, e.g., Toro
v. Fairman 940 F.2d 1065, 1068 (7th Cir. 1991) (noting tihat petitioner did not state in his
habeas petition that he wouldveaaccepted the plea agreemeRt)sin v. United State$86

F.3d 873, 878 (11th Cir. 2015) (statitigat the petitionefalleged that, but fohis trial counsels'
error, he would have insisted thas trial counsel ‘seek’ a pleargain on his behalf. [Petitioner]
did not allege, however, that he would have aazptplea of guilt and would not have insisted

on going to trial.”).

8 Indeed, to this day it appears that Flood has not stigesdillingness to have testified against Lighty in order to
secure a lesser sentence.
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In sum, despite any arguably deficient parfance by Flood’s trial counsel in failing to
seek a plea agreement, Claim OnBENIED.

V. EVIDENTIARY HEARING

An evidentiary hearing is required to “detemmithe issues and makedings of fact and
conclusions of law” “[u]nless #hmotion and the files and recomfshe case conclusively show
that the prisoner isntitled to no relief.” 28 L5.C. § 2255 (b). For examplgga]n evidentiary
hearing in open court is required when a movant presents a colorable Sixth Amendment claim
showing disputed facts beyond the record or wheredibility determination is necessary in order to
resolve the issuelJnited States v. Blondeadi80 F. App'x 241, 242 (4th Cir. 2012).

Notwithstanding this, “[i]t is sled that “evidentiary hearings on [§ ]2255 petitions are the
exception, not the norm, and there is a heavy burden on the petitioner to demonstrate that an
evidentiary hearing is warranted/oncrieffe v. United Stateblo. 1:07CR177, 2012 WL 488259, at
*4 (E.D. Va. Feb. 13, 2012) (internal citations omitted).

As the above discussion on the merits indicates, the Court is satisfied that the files and
records of the case “conclusively show that theopes is entitled to no relief” and that, as a result,
an evidentiary hearing is not warranted. The facts are not in dispute with regard to trial counsel’s
performance. Nor is it disputed that no formal offer of a plea was made nor were any details of an
offer, including of course the critical component of how much time would have to be served,
discussed. Though Flood suggests that an evidentiary hearing is necessary to determine what the
Government would have offered if his counsel had pursued plea negotiations and to further
determine whether he would have accepted it, ECF No. 417 at 2-3, a hearing would add nothing to
the factual predicate already in the record. The Oswaspecially reticent over “bringing in this
defendant years after the fact to say whatever he may say now,” particularly given the “menu of

things he can say” to serve his own interests. Hearing Tr. 7/27/17 at 66:9-15. It would be far too
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speculative today—twelve years after the fact—to attempt to determine what a hypothetical offer
might have been and whether Flood would haeseepted this hypothetical offer, including
cooperating with the Government. No evidentiary hearing will be held.
V. CONCLUSION
For the foregoing reasons, Flood’s MotiorMacate under 28 U.S. C. § 2255 (ECF No.
396) Claims 1-8 arBENIED. The Court will take up Flood’s supplemental 8 2366nson
claim in a subsequent Opim, pending further briefing.

A separate Order wilSSUE.

/s/

PETER J. MESSITTE
UNITED STATES DISTRICT JUDGE
January 23, 2018
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