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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

ANN BRANCH, et al.,

Plaintiffs,
V. CaseNo.: PWG-11-3712
BANK OF AMERICA,

Defendant.

MEMORANDUM OPINION

This Memorandum Opinion memorializesethulings made during the April 2, 2013
hearing regarding Defendant Bank of Amngeti N.A.’s Motion for Sanctions or, in the
alternative, to Compel Diswery Responses and Extend Dwfent's Deadline to File
Dispositive Motions, ECF No. 25, and accompiag memorandum in support, ECF No. 25-1;
Plaintiffs Ann and Paul Branch’s Oppositi, ECF No. 32, and accompanying memorandum in
support, ECF No. 32-1; and Defendant’'s Refl;F No. 34. It also addresses Defendant’s
Motion for Summary Judgment, ECF No. 2Bjaintiffs’ Opposition, ECF No. 33; and
Defendant’'s Reply, ECF No. 35.The transcript of the heagnis incorporated herein by
reference. Defendant’s Motion for Sanctionslklbe treated as a Motion to Compel and is
hereby GRANTED, as specified on the recordl &xplained in this Memorandum Opinion.
Defendant’s Motion for Summarjudgment is hereby DENIED,itlvout prejudice, subject to
Defendant refilling it not later than fourteen (14) days from the date that it receives complete and

non-evasive discovery resp@ssfrom Plaintiffs.
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I. BACKGROUND

By way of brief summary, Plaintiffs, formertyarried, filed this cge against Defendant,
seeking declaratory and injunctivgief regarding the \ality of a Deed of Trust to a residential
property that once was their ntal home. Compl. 1 7-16, ECF N& Specifically, Plaintiffs
allege that Defendant filed a Deed of Trust enoginnig the property to secure a loan to Plaintiff
Ann Branch, and added Plaintiff Paul Branch’s name and forged signature to the document
without his authorization.ld. f 51-52. Pursuant to the original Scheduling Order entered by
Chief Judge ChasandWthe original discovery deadénwas set for December 13, 2012 and
dispositive motions were due January 14, 20$& July 31, 2012 Scheduling Order, ECF No.
18. On October 29, 2012, the pastided a joint motion to extentthe deadline to file their Fed.

R. Civ. P. 26(a)(2) disclosures, ECF No. 2#&ich Judge Chasanow granted, ECF No. 23.
Judge Chasanow’s Order pushed the discosiendline back to Janyal4, 2013, but kept the
dispositive motions deadline of January 14, 2018ffact. October 312012 Paperless Order.
On November 8, 2012, Defendant propounded Fe@i\R.P. 33 interrogatories and Fed. R. Civ.
P. 34 requests for production of documents ainfiffs. Def.’s Mem. 2. Although Defendant
served a single Rule 33 and 34 request on Hfainointly, it is undisputed that each was
addressed to both Plaintiffs by name. Interré@g®eqs. for Produc. of Docs., Def.’s Mem., EX.
C, ECF No. 25-4. Plaintiffs’ answers to tbediscovery requests were due by December 11,
2012. Def’s Mem. 2. On daary 2, 2013, Defendant had not yet received responses from
Plaintiffs and called Plaintiffs’ counselgarding the overdue discovery responsés. After

that telephone conversation, “I@eflant then faxed to Plaifi§’ counsel a good faith letter

requesting that Plaintiffs respond tiwe Discovery by January 7, 2013Id. On January 14,

! This case was reassigned to the undersigned on December 14S8®D@cket.
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2013, the day on which discovery wasclose and dispositive mohs were due, having still not
received Plaintiffs’ responses to the outstandlisgovery requests, Defendant filed the present
Motion for Sanctions, or in the alternative,Gompel Discovery Responses, as well as a Motion
for Summary Judgment.

In Plaintiffs’ Opposition to Defendant'sMotion for Sanctions, they argue that
Defendant’s Motion is moot because “Plaintific] has fully complied with the defendant’s
discovery requests.” PIs.’” Mem. 1. This isnésrepresentation of thiacts, however, because
during the hearing, it was established that wRikantiff Ann Branch haderved answers, albeit
after the deadline, Plaintiff Paul Branch stilldhaot served answers Befendant’s Rule 33 and
34 requests, despite the fact that they had been served on him five months earlier. In support of
their argument, Plaintiffs assert that “lee@unsel” for Defendant, Brandon Williams, based in

Charlotte, North Caroling,told Plaintiffs’ counsel thaDefendant would accept Plaintiffs’

2 Defendant is represented by the law firmMafGuire Woods LLP (“the Firm”). Mr. Williams,
whom Plaintiffs’ counsel referred to as Defentia “lead counsel” in Plaintiffs’ Opposition to
Defendant’s Motion for Sanctionsge Pls.” Mem. 2, works out of the Firm’s Charlotte office
and has not entered his appearance in this casthe hearing, Defendant was represented by
Craig Haughton, an attorney with the FirnBaltimore office. Mr. Haughton is the only
counsel of record and was the attorney whapounded Defendant’'sstiovery requests upon
Plaintiffs’ counsel. While Defendant disputdte accuracy of Plaintiffs’ counsel’'s assertion
that Mr. Williams had agreed &xcept Plaintiffs’ long overdudiscovery responses on January
14, the day of the discovery cutoff and the day on which dispositive motions were due,
Defendant did not file an affidavit from MrWilliams denying Plaintiffs’ assertion.
Accordingly, the record is unclear regangliwhether Mr. Williams agreed to accept the
discovery on January 14. What is clear is thabuld make little sese for Mr. Williams, who
has not entered his appearaacel who has not signed any plaeys, discovery requests, or
motions papers that Defendant has filed, teehagreed to accept discovery responses on the
day on which dispositive motions were requitedbe filed, because the answers would be
received too late to be of any use in Defendavibtion for Summary Judgent. Further, it is
quite clear that even if Mr. Wlams had agreed to accept Plaintiffs’ responses on January 14,
Plaintiffs failed to comply with that agreemt with respect to Plaintiff Paul Branch’'s
responses, which had not be served eventasak April 2, 2013, the date of the hearing.
Def.’s Reply 1-3. Given the fact that the out@of this action apparently turns on whether
Plaintiff Paul Branch signed the Deed of Trubkg failure to provide his answers to Rule 33
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discovery responses on January 14, 2013 and not on January 7, 2013, as demanded by Defendant
on January 2, 2013ld. at 2. Thus, Plaintiffs contend that because they served the outstanding
discovery on Defendant on January 14, 2013, iwithe allegedly agreed-upon deadline for

doing so, they have fully complied with Defendant’s discovery requests. Pls.” Mem. 5.

Plaintiffs’ counsel reiterated thisgarment at the April 2, 2013 hearing.

1.  DISCUSSION

At the outset, the Court need not resolve tactual dispute as to the day in which
counsel agreed to send and receive the disgaesponses—Even if Mr. Williams agreed to
accept the responses on January 14, 2013, Plaintiff Ann Branch’s responses did not arrive until
January 17, 2013, and as of April 2, 2013, PlaintifilPranch had not responded at all. Thus,
Plaintiffs failed to serve on Dendant their Rule 33 and 34sdovery responses in a timely
fashion, despite counsel for Defendant’s affordimgm a generous extension of time in which to
do so. Plaintiffs’ failure to respond necessitdbedendant’s Motion, and the Court shall treat it
as a Motion to Compel.See Fed. R. Civ. P. 1 (requiring the Court to construe the rules of
procedure “to secure the just, speedy, and inexpensive determination of every action and
proceeding”);see also Monge v. Portofino Ristorante, 751 F. Supp. 2d 789, 792 n.1 (D. Md.
2010) (explaining that Rule 1 instructs theu@ “not [to] exalt form over substance’hall v.

Sullivan, 229 F.R.D. 501, 504 (D. Md. 2005) (same).

and 34 discovery unquestionably svarejudicial to Defendant.Finally, the accuracy of
Plaintiffs’ claim that they fulfilled their agreement to provide discovery to Defendant on
January 14 is belied by the fatiat Plaintiff Ann Branch’s ponses were not delivered to
Defendant until January 17, and PlaintifulPBranch’s were never delivere@eeid. at 2—-3.
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Under Fed. R. Civ. P. 37, adpy seeking discovery mayawe for an order compelling”
discovery responses if the oppospayty fails to respond to a dseery request. Fed. R. Civ. P.

37(a)(3)(B). Further, Rule 37(a)(5)(A) states, relevantly:

If the motion [to compel discovery] is amted—or if the didosure or requested
discovery is provided after the motion svAled—the court mst, after giving an
opportunity to be heard, require the party ... whose conduct necessitated the
motion, the party or attorney advising that conduct, or both to pay the movant’s
reasonable expenses incurred in making the motion, incladiogney’s fees.
Id. Thus, under the rule, if thmotion to compel is granted aas occurred here, the responses
are provided after the filing o motion to compel, sanctions ar@ndatory, unless: “(i) the
movant filed the motion before attempting in gdadh to obtain the disclosure or discovery

without court action; (ii) the opposing pgd nondisclosure, response, or objection was

substantially justified; or if) other circumstances make award of expenses unjustid.

With regard to the first exception, Defendafgarly made a good faith effort to obtain
the discovery without court action, as Rule 37(a)(5)(A)(i) and@osrt's Local Rules require.
See Fed. R. Civ. P. 37(a)(5)(A)(i); Loc. R. 104.7 (“Counsel shall confer with one another
concerning a discovery gpute and make sincere attemptgdeolve the differences between
them.”); Loc. R. 104.8 (“Counsel are encowdgto confer with oneanother before or
immediately after a motion to compel is serveld.they are unable to resolve their disputes,
counsel must hold the conference required lmycfl Rule] 104.7 after serving upon one another
all of the documents reiag to the motion to compel.”). Bendant’s Certificate of Good Faith,
see Fed. R. Civ. P. 37(a)(2); Loc. R. 104.7, detailsattempts to secure discovery from Plaintiffs
after the deadline for submitting discovery responses had paSee@ertificate of Good Faith

Effort to Resolve a Discovery Disputeef.’'s Mem., Ex. E, ECF No. 25-6.



With regard to the second exception identifiedRule 37(a)(5)(A)(ii), Plaintiffs’ belated
discovery responses were not substantiallgtiffed. A party satisfies the “substantially
justified” standard “if there i® ‘genuine dispute’ as to prapeesolution or if‘a reasonable
person could think [that the failure to produce disry is] correct, that is, if it has a reasonable
basis in law and fact.”Decision Insights, Inc. v. Sentia Grp., Inc., 311 Fed. App’x 586, 599 (4th
Cir. 2009) (quotingPierce v. Underwood, 487 U.S. 552, 565 (1988)).Courts have concluded
that ‘substantial justification’ could includenaking meritorious objections to requested
discovery, or even engaging in a legitimate dispute over the sequence of discdamp’v.
Harris, 263 F.R.D. 293, 296-97 (D. Md. 2009) (civais omitted). However, to avoid the
imposition of costs, “parties must sufficiently argue that they were substantially justified in their
actions.” Id. at 297 (citingHumphreys Exterminating Co. v. Poulter, 62 F.R.D. 392, 394 (D.
Md. 1974)). Plaintiffs do not provide any légiate justification—Ié alone a substantial
justification—as to why Plaintiff Ann Branth discovery responses were not provided to
Defendant until January 17, 2013, over a monttr #fie deadline for their submission, and why
Plaintiff Paul Branch’s discovemgsponses were not provided dt &t the hearing, counsel for
Plaintiffs argued that PlairfitiAnn Branch’s responses, signealy by Plaintiff Ann Branch,
also constituted Plaintiff PauBranch’s responses. This argument wishes away the clear
provisions of Rule 33, which statdsat “[t]he person who makes the answers must sign them.”
Additionally, the proffered excudhat the interrogatory respaswere not signed by Plaintiff
Paul Branch because he was traveling and nokablathe day they were due falls far short of
substantial justification.See McDougall v. Dunn, 468 F.2d 468, 472 (4th Cir. 1972) (holding
that Rule 33 “states categorically that . . . intertogas addressed to an individual party must be

answered by that party” and that it is “no exaeptbecause a party lives at a distance from his



counsel”) (internal quotation marks omittedyalls v. Paulson, 250 F.R.D. 48 (D.D.C. 2008)
(stating that the signature requirent of Rule 33 is mandatory(abrales v. United Sates, 51
F.R.D. 498 (S.D.N.Y. 1970) (holding that seaman who was unavailable to sign his
interrogatory responses when thegre drafted did not excusenhirom the mandatory signature
requirement and ordering the seaman to answantéeogatories). The fact that Plaintiff Paul
Branch may have been unavailable in eddypuary 2013 entirely fails to account for why he
could not have signed his responses betwéavember 8, 2012, when they were served, and
January 2013, nor does it accounthy he did not sign themipr to the hearing on April 2,
2013. The record is clear, therefatteat Plaintiffs have failed tdemonstrate that their failure to
provide discovery wasubstantially justified.

Finally, with regard to the third exceptiadentified in Rule 37,Plaintiffs have not
presented evidence of “other circumstances” thatild “make an award of expenses unjust.”
See Fed. R. Civ. P. 37(a)(5)(A)(ii)). At the hearing, @aunsel for Plaintiffsargued that because
Defendant did not request attornefggs for the filing of its Motin for Sanctions, it would be an
“abuse of discretion” for the Cauto award them. This argumedisregards the clear text of
Rule 37(a)(5)(A), which mandates the award tbdraey’s fees when éhCourt grants a motion
to compel and the failure to provide the digery was not substantially justified, nor the
imposition of sanctions unjustee Charles Alan Wright, Arthur RMliller & Richard L. Marcus,
Federal Practice and Procedure § 2288 (3d ed. 2010) (“The greaperative principle of Rule
37(a)(5) is that the loser pays. If a motion unddeRT(a)(3) . . . is grdad, or if the requested
discovery or disclosure is only provided after the motion has been filed, the party or deponent
whose conduct necessitated the motshall be required to pay to the moving party the

reasonable expenses, includingomey’s fees, incurred in obtang the order.”) (emphasis



added). Because none of thgceptions stated in Rule 3pply, and because “reasonable
expenses incurred in making the motion, inatgdattorney’s fees,” ar otherwise mandatory
where, as here, the requested discovery iprmtided until after a matn to compel is filed,

fees must be awarded to DefendaBte Fed. R. Civ. P. 37(a)(5)(A)Defendant is AWARDED

the reasonable expenses and fees, as descrilued belated to the filing of the instant Motion

for Sanctions, or in alternative, to Compel Discovery Responses. For the reasons stated below,
however, | find that it is Plairifs’ counsel, not Plaintiffs theselves, who must pay Defendant’s
reasonable expenses incurred nraking the Motion for Sanctions.See Fed. R. Civ. P.
37(a)(5)(A).

As noted, | have determined that the argatmby Plaintiffs’ counsel that Defendant’s
Motion for Sanctions was “moot” because Pldiathad “fully complied with the defendant’s
discovery requests,” Pls.” Mem. 1, significantlyisrepresented the true facts, namely that
Plaintiff Paul Branch had not provided extsml Rule 33 and 34 responses as was required.
Moreover, the argument by Plaintiffs’ counsehttiPlaintiff Ann Brawh’s signature on her
interrogatory answers was all that was requiretissmgenuous in light of the clear requirements
of Rule 33(b)(1)(A) that Plaintiff Paul Brancln individual Plainff to whom Defendant’s
interrogatories were directedsal provide signed answersGiven the importance of Plaintiff
Paul Branch as an essential witness on the didperitical issue of whether he signed the Deed
of Trust, the failure to providsworn interrogatory answers waghly prejudicial to Defendant.
For these reasons, | find that the awardezfspnable costs appropriately should be borne by

Plaintiffs’ attorney, as Rule 37(a)(5)(A) permits.



[11.  CONCLUSION

In light of the foregoing, Defendant’s Motidior Sanctions, or in the alternative, to
Compel Discovery Responses, is hereby GRANTEPRIaintiff Paul Branch shall serve on
Defendant signed Rule 33 @&n34 discovery responses Hater than April 24, 2013.
Additionally, in accordance witthe rulings made on April 2013, Defendant has provided to
Plaintiffs’ counsel a list othe outstanding information and/or documentation it se&ks April
12, 2013 Joint Status Report, ECF No. 38. Plaintiffs shall provide the remaining documentation
to Defendant no later than Ap26, 2013. As discovery hasomcluded, this is the only
additional discovery that shall be permitted. Aiddally, because Plaintiffs have not made any
Fed. R. Civ. P. 26(a)(2) disclossrand have indicated that thiegve “elected not to employ an
[e]xpert [w]itness to addregbe fraudulent signature shown on the Deed of Trust,” Plaintiffs
shall be precluded from offeringn a motion, at a hearing, ortatl the testinony of a witness
for whom a Rule 26(a)(3)isclosure was requiredee Fed. R. Civ. P. 37(c)(1).

Next, Defendant filed a Main for Summary Judgment danuary 14, 2013. However,
as Defendant filed this motiowithout the benefit of havingeceived Plaintiffs’ discovery
responses, Defendant’s Motionr fSummary Judgment is hereBDENIED, without prejudice,
subject to Defendant refilling it not later tharufteen (14) days from ¢éhdate that it receives
complete and non-evasive discovery responses from Plaintiffs.

Also, in accordance with the rulings made April 2, 2013, Defendant has filed an
itemized request for attorney’s fees and expengdaintiffs’ counsel may file any objections to
the reasonableness of Defendariee and cost assessmentlater than April 22, 2013. His
objections also may include any additional factscWwiwould demonstrate that an order that he

pay the attorney’s fees anadpenses would impose an unre@aable financial burden on him,



rendering them unjust. Plaintiffs’ counsel is tiaoed that this is nadn opportunity for him to
reargue what already was said, or argue whatldoave been argued atthearing, but was not.
Rather, it is an opportunity for him to providay information why the imposition of reasonable
costs might impose an unfair financial burdeBefendant may file a response to Plaintiffs’
counsel’s objections, ifry, no later than April 30, 2013.

A separate Order shall be issued caoremntly with this Memorandum Opinion.

Dated:April 22,2013 /s/
Rul W. Grimm
Lhited States District Judge

mol
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