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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

BRUCE KILGORE, # 04855-036, *
*
Petitioner, *
*
V. * Criminal No. RWT-06-0066
* Civil No. RWT-12-0557
UNITED STATES OF AMERICA, *
*
Respondent. *

MEMORANDUM OPINION AND ORDER

Pending before the Court is Petitioner & Kilgore’s petition unde28 U.S.C. § 2255 to
vacate, set aside, or correct Bentence. In it, Petitioner contis the following: (1) this Court
improperly admitted testimony from witness Don@deene that Petitioner discussed murdering
a co-conspirator and denied Petitioner the dpity to confront tis witness; (2) the
prosecutors engaged in multiple instan@désmisconduct; (3) the Government improperly
introduced photographs of Petitioner’s van, bouygbst-indictment, and admitted evidence of
Petitioner’s prior perjury; and (4) the Court imperly instructed the jury. The Court will deny
Petitioner's 8 2255 because all four contentiarese, or could have been, brought on direct
appeal and are therefore not cognizable un@2255 motion. Petitioner’s third contention that
prosecutors engaged in multiple instanoésmisconduct may onlype brought in a § 2255
motion when the remarks are both improper amdsar prejudicial to @efendant’s substantive
rights that the defendant walenied a fair trial. United Sates v. Wilson, 135 F.3d 291, 297
(4th Cir. 1998). Because prosecutors’ statements did not deny Kilgore due process, Petitioner

could have raised this ctaion direct appeal but may n@iise it in a § 2255 motion.
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BACKGROUND

On June 13, 2008, a grand jury returreedSecond Superseding Indictment charging
Kilgore and thirteen others witbne count of conspiracy to didiute and possess twiintent to
distribute five kilograms or more of cocairend 1,000 kilograms or more of marijuana.
ECF No. 106. All defendants except Petitioaad Timothy Moody entered guilty pleas. The
joint trial of Petitioner and Moody began dtebruary 14, 2008, ECF No. 253, and a jury
convicted both on the indicting charges on Ntar¢c 2008, ECF No. 288. In a sentencing hearing
conducted on June 11, 2008, the Court sentendgRer to 240 months incarceration and five
years of supervised release. ECF No. 356.

From at least January 1994 through abBeabruary 11, 2006, Ruben Lopez was the
leader of an extensive cocaine and manp trafficking conspiracy. Gov't Resp. 2.
ECF No. 558. With drugs origating from Mexico, the trafficking conspiracy was responsible
for the distribution of hundredsf kilograms of cocaine and thousands of kilograms of
marijuana, primarily by means of tractor leas, from Tucson, Arizona to customers in
Maryland, Ohio, Georgia, and elsewhetd. In 2004, Kilgore begandnsporting loads of drugs
on behalf of and supplied by Lopez. Each Kifgore would drive a over load of produce to
“the yard” in Tucson, Arizona. Id. at Ex. 2, 131-41 (Trial Tr. 2/27/08)d. at Ex. 3
(Trial Tr. 2/29/08), 100-02. Moody would loaduds onto the truck and Kilgore would deliver
the drugs to various customers, but primatdyMartin Pollard inMaryland and Moody in

Maine. In November 2006, Kilgore and co-eleflant Moody were arrested in Mairlé. at 3.

On February 14, 2008, the trial againstlgkre and co-defendant Moody began.
Cooperating defendants John Pollard and James Vines testified as to the identification of

Kilgore’s car. Pollard testifk that on one occasion Kilgore dedred drugs to him in a “dark



color blue” van with a name like “Kilgore” on the license plateld. at Ex. 5
(Trial Tr. 2/20/2008), 72, 79. Vines corroboratils testimony stating the van was a “dark
color” and had a name on the license plakd. at Ex. 7, 235-38 (Trial Tr. 2/26/2008). The
Government then introduced into evidence pgaphs that Special Agent Edmund Kelly had
taken outside the Courthouse of a blten with the license plate “Kilgore.”ld. at Ex. 8
(Trial Tr. 2/19/2008), 130-31. Kjbre’'s wife, Cindy Kilgore, testified that Kilgore bought this
van on June 29, 2006 but had previously ownediekbyan of the same make, model, and with
the license plate “Kilgore.’ld. at 4, Ex. 9, 85-86 (Trial Tr. 3/5/2008).

During the trial, Kilgore eldged to testify. In Kilgoe's testimony, the Government
guestioned him about previous bankruptcy prorcegd which his wife had discussed in her
testimony. Id. at 48-49. Kilgore admitted to having committed perjury during those
proceedingsld. at 220.

On March 7, 2008, the jury returned a guiiterdict finding Kilgore responsible for
conspiracy to distribute and possegth intent to distribute at least five kilograms of cocaine
and at least 1,000 kilograms of marijuan&CF No. 288. At thesentencing hearing on
June 11, 2008, the Court found a base offelesel of 36. Gov't Resp. at Ex. 1, 37
(Sentencing Tr.). Due to Kilgore’s “increddiland “perjurous” tesgmony, the Court applied a
two-level upward adjustment for obstruction jaktice bringing his seahce to 240 months.
ECF No. 356.

Petitioner filed a notice of appeal on Jurte 2008, ECF No. 362, and a motion to correct
his sentence on June 18, 2008, which the Cdenied. ECF No. 274. The U.S. Court of
Appeals for the Fourth Circuit affirmedPetitioner's conviction and sentence on

November 19, 2010. United Sates v. Kilgore, 401 Fed. App’x 842 (4th Cir. 2010). The



Petitioner did not file a petition for a writ of certiorari in the Supreme Court but timely filed this
§ 2255 motion pending before the Court.
DISCUSSION

Under 28 U.S.C. § 2255, a petitioner must prbye preponderance of the evidence that
“the sentence was imposed in violation of then§litution or laws of the United States, or that
the court was without jurisdiction to impose suchteace, or that the sentence was in excess of
the maximum authorized by law.” 28 U.S.C. § 2255 (2012jtler v. United States,
261 F.2d 546, 547 (4th Cir. 1958). thfe 8§ 2255 motion, along withelHfiles and records of the
case, “conclusively show that [he] is entitlechtorelief,” a hearing on the motion is unnecessary
and the claims raised in the motion niweydismissed summarily.

|.  Petitioner’s claims may not be asserted in a § 2255 motion, because all four of his
grounds for relief either were, or couldhave been, brought on direct appeal.

Issues brought on direct appeml addition to issues thabuld have been brought, but
were not, may not be raised in a collateréhck. A petitioner may not circumvent a proper
ruling on direct appeal “bye-raising the same chatiges in a 8§ 2255 motion."See United
Sates v. Linder, 552 F.3d 391, 397 (4th Cir. 2003ge also Boeckenhaupt v. United States,
537 F.2d 1182, 1183 (4th Cir. 1976) (“[Petitioner] vmtit be allowed to recast, under the guise
of collateral attack, agstions fully considered by [thejourt.”). Because a 8§ 2255 motion
“[may] not be allowed to do service for appeal,” non-constitutional claims that could have
been raised on appeal, but werat, may not be asserted @ollateral proceedingsSone v.
Powell, 428 U.S. 465, 477 n.10 (1976) (citiSgnal v. Large, 332 U.S. 174, 178 (1947)).

The Supreme Court recognizes an exceptiaming collateral attaclof issues that
could have, but were not, brought dinect appeal when the p@iner can show cause and actual

prejudice, resulting from the abnce of directly amaling the issue(s), or actual innocence.



United Sates v. Mikalajunas, 186 F.3d 490, 492-93 (1999). Cause must turn on something
external to the defense, “such as the noveltthefclaim or a denial of effective assistance of
counsel,”id., and actual prejudice must show not merilg creation of “the possibility of
prejudice” but demonstrate ah the error worked to pébners “actual and substantial
disadvantage."Satcher v. Pruett, 126 F.3d 561, 572 (4th Cir. 1997) (quotidgrray v. Carrier,
477 U.S. 478, 494 (1986)).

All four of Petitioner's grounds for reliefvere, or could havéeen, brought on direct
appeal. In Petitioner’s first ground for relief, &g&serts that this Court admitted Donald Greene’s
testimony alleging Petitioner discussed murderirgp-&@onspirator in vi@tion of Federal Rule
of Evidence 404(b), that the mdssion of Greene’s testimony rdétgal in a violation of Federal
Rules of Evidence 104(b) and 806, and that he deswed his Constitutiohaight to confront
Greene as a witness against him. Mot. 2-etitioner brought the Rule 404(b) claim for
admissibility of evidence on direct appeal. eTRourth Circuit rejeetd Petitioner's claim,
finding this Court did not abuse its discretion by admitting the challenged evidéhuéed
Sates v. Kilgore, 401 Fed. App’'x 842, 844 (4th Cir. 2012]Tlhe evidence was intrinsic to the
charged conspiracy and was relevant to the issUggent, motive, andpportunity.”). Further,
the alleged violations of Federal Rules ofd&nce 104(b) and 806 and “confrontational dehial”
could have been, but were not, broughtdirect appeal. Petitioneherefore, waived his right to
litigate the claims on appeal and is prohithifeom bringing the clans in a § 2255 motionSee
Stonev. Powell, 428 U.S. 465, 477 (1976).

Petitioner’s third and fourth asserted groufasrelief also could have been, but were

not, brought on appeal. Petitioner’s third claim essihe Court improperly admitted evidence

! petitioner was not denied his Sixth Amendment right to confront a witness against him; Petitioner’s counsel
cross-examined Greene at trial. Gov't Resp. at Ex. 2, 176 (Trial Tr. 2/29/08).



of his prior, uncharged perjury in bankruptesoceedings and pictured his van, bought post
indictment. Petitioner’s fourtlelaim asserts the Court improperly failed to provide a limiting
instruction regarding post-indioent evidence, improperly provide jury instruction regarding
his previous perjury, and provided conflicting jumgtructions. Mot. 24-28. ECF No. 529. The
Court provided a limitingnstruction for co-defendant Moodgrohibiting the jury from relying
solely on evidence of drug transactions tloacurred after the endhte of the charged
conspiracy. ECF. No. 295, at 13-14. Thisitling instruction was unnecessary for Petitioner
because the limiting instruction wa@iven in relation to the tiismiony of Evelyn Lopez Gomez.
Gomez did not testify about drugansactions regarding Petitionafter the end-date charged.
Petitioner did indeed testify fareviously perjuring himself on ¢hstand, so the cautionary jury
instructions were proper. Lastly, there was no conflict in the jury instructions. Petitioner’s third
and fourth claim are meritless and could haeerb asserted on direct appeal. Petitioner,
therefore, does not assert@gnizable § 2255 claim.

II.  Petitioner's asserted second ground for relief—that prosecutors engaged in
multiple instances of misconduct—is metless and must rise to the level of a
constitutional violation to beasserted in a § 2255 claim.

Kilgore argues that the prosecutors improperuched for the credility of witnesses,
misstated the evidence in dieg argument, and made improper remarks, which amounted to
prosecutorial misconduct. Mot. 6-10. For a pmsor’'s remarks to amoutd a denial of due
process, the remarks must have been (1) apgr and (2) so prejudicial to a defendant’s
substantive rights that the defendant was denied a fair trlahited Sates v. Wilson,
135 F.3d 291, 297 (4th Cir. 1998)nited Sates v. Adam, 70 F.3d 776, 780 (4th Cir. 1995). A
court may find a prosecutor’s remarks improper wsiilk finding they werenot so prejudicial as

to deprive a defendant of a fair triabee Darden v. Wainwright, 477 U.S. 169, 179-80 (1986)



(explaining that the prosecutsrcomments “undoubtedly were inoper” but “[tlhe relevant
guestion is whether the prosecutors' comments soted the trial with unfairness as to make the
resulting conviction a denial of due gmess.”) (internal quotations omitted¥ee also
Bennett v. Angelone, 92 F.3d 1336, 1346 (4th Cir. 1996) (“[N]ot every improper trial argument
amounts to a denial of due process.”).

Courts look to four factors to determimehether an improper statement deprives the
defendant of a fair trial. Th€ourt examines, (1) the degree to which the prosecutor’'s remarks
have a tendency to mislead the jury and &jualice the accused; (2) whether the remarks were
isolated or extensive; (3) absent the rematks, strength of competit proof introduced to
establish the guilt of the accused; and (4) whetthe comments were deliberately placed before
the jury to divert attention to extraneous mattetdnited States v. Wilson, 135 F.3d 291, 297
(4th Cir. 1998).

The alleged instances of prosecutorial morstuct are meritless; em if there existed
prosecutorial misconduct, it would not rise to kineel of a constitutional violation. The alleged
instances are isolated, and there is no evidence the prosecutor's remarks were made to
deliberately mislead the jury. #d, there was strong proof to ddish guilt. This Court noted
this at sentencing when discussithe speed at which the juryliberated, statig, “I don’t think
the speed was any indication of lack of cautibnyas reflective of the overwhelming evidence
in the case.” Govt. Resp. at Bx.49 (Sentencing Tr.).

Kilgore’s claims that the remarks were improper do not rise to the level of constitutional
violations and thus should have been brought on direct appeal. Because they were not, Kilgore
waived his right to assert therand they may not be brought here&ee Sone v. Powell,

428 U.S. 465, 477 (1976).



CERTIFICATE OF APPEALABILITY

Kilgore may not appeal this Court’s dahof relief under 28 U.S.C. § 2255 unless it
issues a certificate of appealabilitynited Sates v. Hardy, 227 Fed. Appx. 272, 273
(4th Cir. 2007). A certificateof appealability wl not issue unless Kilgore has made a
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 22536ryy,
227 Fed Appx. at 273. *“A prisoner satisfies tetandard by demonsating that reasonable
jurists would find that any assessment of the constitutional claims by the district court is
debatable or wrong and that any dispositivecedural ruling by the district court is likewise
debatable.”United States v. Riley, 322 Fed. Appx. 296, 297 (4th Cir. 2009).

This Court has assessed the claims in Kilgore’s motion to vacate his sentence on the
merits and found them deficientNo reasonable jwst could find merit inany of Kilgore’s

claims, and thus no certificate of appealability shall issue.

CONCLUSION

The Court finds that Petitioner’s claimsatiprosecutors’ remarks were improper do not
rise to the level of a denial oue process, and that all claigisher were, or could have been,
but were not, brought on direct appeal. Kilgeraiotion will be denied and no certificate of
appealability shall issue. c&ordingly, it is, this 31st day of March, 2015, by the United States
District Court for the District of Maryland,

ORDERED, that Petitioner’s Motion to Vacate, Set Aside, or Correct Sentence under
28 U.S.C. § 2255 [ECF No. 529] is herddgNIED; and it is further

ORDERED, that a certificate of appealabilit$HALL NOT BE ISSUED; and it is

further



ORDERED, that the Clerk is hereblIRECTED to mail a copy of this Memorandum
Opinion and Order to Patiner; and it is further
ORDERED, that the Clerk is herebyDIRECTED to close Civil Action No.

RWT-12-0557.

s/
ROGER W. TITUS
UNITED STATESDISTRICTJUDGE




