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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
JAY HAWKINS,
Plaintiff,
V. Civil Action No. 12-cv-00623AW

ISIAH LEGGETT et al.,

Defendants.

MEMORANDUM OPINION

Plaintiff Jay Hawkins brings this enggiment discrimination action against several
Defendants, including Montgomery County, iand. Pending before the Court are three
Motions: (1) Defendants’ Motion for Summamydfment; (2) Plaintiff's Motion for Leave to
Amend Complaint; and (3) Plaintiff's Motion f@&anctions for Fabrication and Spoliation of
Evidence. The Parties have exhaustively brieledutstanding Motions. The Court has carefully
reviewed the record and deems a hearingoessary. For the following reasons, the Court
GRANTS Defendants’ Motion foSummary JudgmenRENIES Plaintiff's Motion for Leave to
Amend Complaint, anBENIES Plaintiff's Motion for Sanctiongor Fabrication and Spoliation
of Evidence.

l. FACTUAL AND PROCEDURAL BACKGROUND

This consolidated case sounds in employrdesarimination. Plaintiff Jay Hawkins is an
African-American male who worked for the Mgoimery County Department of Corrections and
Rehabilitation (the Department) from 20062011 as a correctional officer. Defendants

terminated Plaintiff in 2011 for lying and eslighing an inappropriate relationship with an
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inmate. Plaintiff has sued the following Deéants: (1) Montgomery County, Maryland (the
County); the Department; Isiah Leggetgudity Executive for Montgomery County, Maryland;
and Arthur Wallenstein, Dactor of the Department.

The Department operates two detentionlitaes: (1) MontgomeryCounty Correctional
Facility, located in Boyds, Maryland; and (@pntgomery County Detertth Center, located in
Rockville, Maryland. Slightly over three-hundredrrectional officers are employed at these
facilities. The racial and geler makeup of the employeesasfollows: African-American
officers—199 (66%) (55 female, 144 male); Catisra®fficers—90 (30%) (8 female, 82 male);
Hispanic officers—7 (2%) (2 female, 5 male); akalan-American officers-7 (2%) (all male).

The facility where Plaintiff worked waswded into three unita/hich, in turn, were
subdivided into pods. A pod is an area ofjtikthat houses a cluster of inmate cells.
Correctional officers were posted at various pihdsughout the facility. Acording to Plaintiff,
the “medium/maximum” pods were the most dangsrbecause most of the lockdowns occurred
there. Plaintiff was often assignedth@ medium/maximum pods in Unit 2.

In 2009 — 2010, Plaintiff became concerned almhat he perceived as a pattern of
discrimination in the post assignments of caioe@l officers. BasicallyPlaintiff believed that
African-American guards were substantially miikely to be assigned to the most dangerous
posts (i.e., the medium/maximum pods). Plaintigmwally complained to Department officials.

The Department investigated Plaintiffgancerns. A deputy of Warden Robert L. Green
conducted the investigation. Based on the deputyestigation, Warden Green concluded that
there “could have been the appearance” mfodlem. Subsequently, more Caucasian and

Hispanic females were assigned to the most dangerous posts.



Apparently dissatisfied with the Departmt's response to hisoncerns, Plaintiff
informally complained about discriminationWéarden Green in August 2010. Plaintiff followed
up his informal complaint by filing aBEOC charge in September 2010.

On or around August 26, 2010, the Departisehtaining Manager, Daedra Catrrio,
determined that the Department needed four rigénestructors to help with the overall training
of the correctional officers. Carrio impanelkediverse selection committee. Although some of
the diverse panel members that Carrio originafipointed could not participate in the interview
process, Carrio, as a Hispanic female, addecHteaosthe panel to ensure that it was diverse.
The panel interviewed twenty apgants, of which it planned tchoose four. Doc. No. 49-20 at
4, 7. The interviewers completed a consensus evaluation form for each candidate and ranked the
candidates when the interviews were olgrat 9, 13. Although he received a favorable
recommendation, the panel did not rank Plaintiffhe top four and, hence, did not choose him
for the trainer positiorid. at 14. Carrio did not know aboBtaintiff's discrimination complaint
when the panel selected the candiddtesat 17. Although Warden Green evidently had to
approve the panel’'s recommendatithe panel made the deoisito select the trainerSee idat
10; Doc. No. 65-5 at 4. Green later asked Cdaidhe evaluation forms and selection packet.
Doc. No. 49-20 at 11. Warden Green apptyemisplaced the selection packet.

In February 2011, during the pendency @&iRtiff's EEOC charge, Defendants learned
that Plaintiff might have formedn inappropriate relationshiptivan inmate. An inmate named
“Inmate Moore” approached Jennifer Zuckermabgpartment employee, and told her that he
had received a note indicating that a federalstigator wanted to speak with him regarding a
discrimination complaint. Inmate Moore approached Warden Green on the same day and told

him that he had received a letter in the mad éhat someone wanted him to talk to a federal



investigator. Warden Greessagned Deputy Warden Gilliaend Zuckerman to investigate
Inmate Moore’s allegations. Gilliam and Zuckemspoke with Moore and Moore gave them an
“Inmate Pass” form with handwritten inforti@n written on the back. Doc. No. 49-29. Gilliam
reviewed the handwriting and cdaded that it was similar to PHiff’'s. Doc. No. 49-12 at 21—
23;seeDoc. No. 49-15 at 7-8.

On February 24, 2011, Gilliam met withmiate Moore again. Moore allegedly told
Gilliam that Plaintiff had sent him the lettend Inmate Pass form. Moore allegedly further
stated that Plaintiff had given him another sheet of paper with sevestians on it. Doc. No.
49-30. Gilliam also states that Moore told himat Plaintiff had let Moore out of his cell,
approach the console and deskaawhere the correctional officex®uld sit, and let him look at
information on a computer. Additionally, Gilliam statthat Moore told hirthat Plaintiff wanted
Moore’s contact information so thBtaintiff or his lawyer could contact Moor@hen he left jail.
Angela Washington, a Department officiaterviewed Mooren the following day.
Washington recommended that the Departngerfiorward with a full investigation.
Subsequently, Defendants placed Plaintiff omidstrative leave withiull pay pending an
internal investigation by thBepartment. Doc. No. 49-3geDoc. No. 49-31 at 2-3.

Bernard Woodard, a County investigator, tleel investigation. Itonnection with his
investigation, Woodard watched/aleotape of the housing unit ete the interactions between
Plaintiff and Moore allegedly occurred and corntedcsome interviews. According to Woodard,
Moore told him that Plaintiff wiated Moore to testify in the EEOC matter and that Plaintiff had
let him out of his cell during unauthorized timdfoore also allegedlgaid that he thought

Plaintiff was trying tgpressure him to lie.



Woodard also interviewed Plaintiff. Woodasthtes that Plaintiff first told him that
Plaintiff had not given Moorany written correspondence. D&o. 49-32 at 27-28. Woodard
further states that he subsequently showath#ff the two documents that Moore had produced,
whereupon Plaintiff confessed thet had given Moore both documerits.

Plaintiff testifies that heaw Moore on February 21, 2011.dDdlo. 49-22 at 46. Plaintiff
states that Moore told him that Moore had oeerld a conversation beten Officer Tarner and
Lt. DeBoard in which they had gone irdetails about Plaintiff's EEOC complaimd. at 47—48.
Plaintiff further testifies that Moore told hithat he had heard Officer Tarner (Caucasian
female) tell Lt. DeBoard that stweuld not stand Plaintiff's “blackss” and that she had received
an undesirable post assignment because of Moooghplaint about perceived discrimination in
post assignmentd. at 74. In response, Plaintiff wrote doewome information on two pieces of
paper, one of which was the Inmate Pass fédmrat 49. Plaintiff also states that he jotted down
this information to inform Moore that Mooreeded to tell the information to the EEOC
investigator handling Plairftis discrimination complaintld. at 50.

On June 13, 2011, Woodard submitted a Memdwan memorializing the findings of his
investigation. Doc. No. 49-33. Woodard made thilowing significanfindings: (1) Plaintiff
allowed Moore to remain outside of his adliring unauthorized timds validate Moore’s
allegations of discrimination and because PIHintas distraught after hearing Moore describe
details of Plaintiffs EEOC complaint; (2) Plaiffitshowed Moore post assignments and incident
reports to confirm what MooreltbPlaintiff; (3) Plaintiff save Department documents to his
personal flash drive to assist him with thenfijiof a discrimination complaint against Warden
Green; (4) Plaintiff discussedelactions of his colleagues with Moore, thereby diminishing

respect for Officer Tarner and reducingfistaorale. Based on thedindings, Woodard



generally concluded that Plaiffitviolated standards of condyaodes of ethics, personnel
regulations, and varioustar rules and policiesd. at 8-9.

On July 19, 2011, the Department issued a Statement of Charges (Statement). The
Statement outlines numerous personnel regulatstasgdards of conduct, and codes of ethics
that Plaintiff's conduct violated. Doc. No. 49-The Statement notified Plaintiff that these
violations could serve as a ba$or his dismissal. Based on gecedural options the Statement
presented, Plaintiff voluntarily participatedan ADR process pursuant to a collective
bargaining agreement (CBA) between his urdad the County. The ADR committee could not
make a recommendation. Thereafter, on Augus@6], Defendant Wallenstein issued a Notice
of Disciplinary Action (Notice)dismissing Plaintiff from Gunty employment. Doc. No. 49-9.
The Notice is similar to the Statement and generally sets forth the following bases for dismissal:

forming an inappropriate relationship with an inmate; allowing an inmate to

remain unsecured out of his cell at umauized times; making a false statement

to the investigator about the relationshiiph the inmate; using a flash drive to

store County information and then sharihgt information with an inmate for

personal gain; secretly developing thiatienship with the inmate and coercing

him to lie against departmental offigaliving the inmate privileges he was

not otherwise allowed (allowing him oaf cell at unauthorized times) and

placing the security ahe inmate and the faciliip jeopardy; corresponding with

the inmate for personal gain and ngigding the information received from the

inmate to a supervisor; showing confidential information to the inmate when

allowing him near the officer’s statn in viewing of the County computer;

soliciting information from an inmate regarding other staff for personal gain; and



making untruthful statements regardingtten correspondence with an inmate

and then retracting those statementgnvpresented with copies of that

correspondence.
Doc. No. 49-1 at 13xeeDoc. No. 49-9.

Plaintiff grieved his termination. PursuantPlaintiff and the County participated in a
binding arbitration. The Partiegmitlated that the issue wgsvhether] the discharge of
[Plaintiff] was based on just cause?” Doc. No.MPat 2. The arbitrator held a two-day, trial-like
hearing in which counsel represented both ParfTies.Parties presented the testimony of several
witnesses and submitted numerous documentsr &fe hearing, the Parties submitted written
arguments. In the end, the arbitrator issuenlatéen-page, single-spaced decision holding that
the County met its burden of proving thahtdd terminated Plaintiff for just caudd. at 9-14.

Plaintiff instituted this action in the uit Court for Montgorary County, Maryland.
Defendant removed the case on February 272.28though Plaintiff's Complaint sounds in
employment discrimination, it alfeatures an assortmentdife process claims under federal
and state law. Plaintiff filed a pallel action arising oubf the same operative facts before Judge
Chasanow. In the parallel action, Plaintiff assgnelated discrimination and retaliation claims.
Judge Chasanow later consolidatieat action with this case. The consolidated case presents the
following claims: (1) section 1981—racial disnination; (2) sectiod981—retaliation; (3)
section 1983—equal protectiof#) Maryland Declaration dRights—equal protection; (5)
section 1983—procedural due pess; (6) Maryland Bclaration of Rights—procedural due
process; (7) section 1983—stdnstive due process; (8) Mdand Declaration of Rights—

substantive due process; (9) viaatof administrative due procesgecardidoctrine; (10) Title



Vll—racial discrimination; (11) Title M—retaliation; (12) Maryland Code—racial
discrimination; and (13) Maryland Code—retaliati®@®eDoc. Nos. 2, 27.

The Parties filed partial motions for sunmpaudgment on Plaitiff’'s procedural due
process claims. The Court ruled on these motiomsMemorandum Opinion issued on January
11, 2013. Doc. No. 61. The Court denied Pl#fistmotion for partial summary judgment and
granted Defendants’ cross-munti for partial summary judgme Consequently, the Court
dismissed the following claims: (1) sectib883—procedural due pecess; (2) Maryland
Declaration of Rights—procedairdue process; and (3) vadlon of administrative due
process-Accardidoctrine.

After discovery, Defendants filed a lengtlption for Summary Judgment. Doc. No. 49.
Plaintiff filed an even lengthier Respon&mc. No. 54. Defendants’ Motion for Summary
Judgment is ripe. Plaintiff has filed a bareb®iotion for Leave to Amend Complaint (Doc.

No. 55), as well as a Motion for Sanctions for kediron and Spoliationf Evidence (Doc. No.
56). These Motions are ripe as well.
. STANDARD OF REVIEW

Summary judgment is appropigaonly “if the movant shows that there is no genuine
issue as to any material fact ahdt the movant is entitled fodgment as a matter of law.” Fed.
R. Civ. P. 56(a)see Celotex Corp. v. Catre#t77 U.S. 317, 323-25 (1986). The Court must
“draw all justifiable inferences in favoof the nonmoving party, including questions of
credibility and of the weight to baccorded to particular evidenceMlasson v. New Yorker
Magazine, Ing.501 U.S. 496, 520 (1991) (citimgnderson v. Liberty Lobby, Inct77 U.S. 242,
255 (1986)). To defeat a motion for summamnggment, the nonmoving party must come

forward with affidavits or similar evidence to shalat a genuine issue of material fact exists.



See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S. 574, 587 (1986). A disputed fact
presents a genuine issue “if the evidence is such that a reasonable jury could return a verdict for
the nonmoving party.Anderson477 U.S. at 248. Material disputase those that “might affect
the outcome of the suiinder the governing lawld.

Although the Court should believe the evidence of the nonmoving party and draw all
justifiable inferences in his drer favor, the nonmoving party canmoéate a genuine dispute of
material fact “through mere speculationtlee building of one iference upon anotherSee Beal
v. Hardy, 769 F.2d 213, 214 (4th Cir. 1985). Furtheraiparty “fails to properly support an
assertion of fact or fails to properly address heoparty’s assertion of fact as required by Rule
56(c), the court may consideretiiact undisputed for purposestbe motion.” Fed. R. Civ. P.
56(e)(2). Finally, hearsay statements or conclustatements with no evidentiary basis cannot
support or defeat a motion for summary judgm&wse Greensboro Prof'| Firefighters Ass'n,
Local 3157 v. City of Greensbqré4 F.3d 962, 967 (4th Cir. 1995).

1. LEGAL ANALYSIS
A. Title VIl—Retaliation

Plaintiff argues that Defendantetaliated against him irxsilifferent ways. All of these
theories lack merit.

1. Nonselection for the Trainer Position

The Court assumes that Plaintiff's August 2010 communication to Warden Green about
perceived discrimination constitst@rotected activity. The Courtsal generally assumes that the
failure to promote an employee ctinges a materially adverse acti@ee Volovsek v. Wis.

Dep’t of Agric., Trade & Consumer Pro844 F.3d 680, 688 (7th Cir. 2003) (citation omitted)

(stating that “[t]he failure to promote is adverse employment action with respect to



discrimination and to retaliation claimsBut cf. Buckley v. Mukasey38 F.3d 306, 316 n.13
(4th Cir. 2008) (seeming toxpress skepticism about the idbat the failure to promote
constitutes a materially adverse action).

As to prong (3), however, a reasonable jwauld not conclude that Plaintiff's protected
activity caused Defendants’ failure to promoPlaintiff has submitted no evidence suggesting
that the panel members knevout his protected activit{gee Gibson v. Marjack Co., InG18
F. Supp. 2d 649, 655 (D. Md. 2010) (citations oeaijt(“To establish a causal connection
between a protected activity andaaverse action, a plaintiff mugtove . . . that the employer
knew the employee engaged in a protected actiyitgarrio and Green testified that the panel
made the final decision to seléle trainers and that Warden Grg#ayed no meaningful role in
the process. The record contaitsevidence that Plaintiff or Vilden Green relayed Plaintiff's
complaint to any panel members.

Plaintiff observes that thetexAugust 2010 failure to promote occurred close in time to
his August 2010 protectexttivity and concludes that thigi@oral proximity is probative of
causation. But absent some threshold showingdb#éndants planned to pick Plaintiff for the
position, it is unapparent how mere temporal proii between the protected activity and the
failure to promote could support an inference tdiliation. Otherwise, aimference of retaliation
would arise any time employeésgespective of qualificationsr the employer’s legitimate
needs, complained about discrimination and emp#ofaled to promote them shortly thereafter.
Although Plaintiff arguably was quéikd for the trainer position, éne is not enough evidence to
reasonably conclude that Defendants were bousdlaxt Plaintiff ovethe other qualified

applicantsSeeDoc. No. 49-20 at 18, 22-24.

10



Even if a reasonable juror could infer caima no reasonable juraould conclude that
Defendants’ nonretaliatory reasons for sefegthe other candidatesrexeal retaliation. To
reiterate, the selection committee interviewed neargnty applicants and determined that there
were better people for the positidfaintiff invites the Court to infethat the panel truly selected
Plaintiff for the position because Defendants failed to produce the selection packet. To so infer
would be unreasonable because, inter alia, €aat on the panel and testified that, although
Plaintiff was a “decent presenter” and “performesll,” “there were others that . . . performed
better.”ld. at 23—24. No evidence suggests that thesealeaaisons serve suppress retaliatory
animus. Accordingly, no reasonable juror coctehclude that Defendés retaliated against
Plaintiff by failing to t&e him as a trainer.

2. Calling Out Protected Activity at Roll Call

Plaintiff argues that Defendts retaliated against him for filing an EEOC complaint in
September 2010 by “calling him out” in front of others. Specifically, Plaintiff asserts that, in
October 2010, Lt. DeBoard told Plaintiff dng roll call to “Stop wiming about his post
assignments” and to “Stop snitching.” Of ceelr Plaintiff's filing of the EEOC complaint
constitutes protected activity. Eher, the Court assumes tfaintiff’s filing of the EEOC
complaint induced Lt. DeBoard to make sgecharks. Still, a reasonable juror could not
conclude that Lt. DeBoard’s aah was materially advers8ee, e.gWilliams v. Giant Food
Inc., 370 F.3d 423, 434 (4th Cir. 2004) (holding ta¢gations that eployee’s supervisors
“yelled at her, told her she was a poor managergave her poor evaluations, chastised her in
front of customers, and once required her to watk an injured back” were insufficient to state
Title VII claim); Cepada v. Bd. of Educ. of Balt. Cnt§14 F. Supp. 2d 500, 515 (D. Md. 2011)

(holding that allegations that g@hoyee was “yelled at for complaining about his discriminatory

11



treatment and ‘criticized’ . . . [were] not magdly adverse actions”). Moreover, there is no
evidence that Lt. DeBoard knew who had fited complaint when he made his remafae
Doc. No. 30 at 6; Doc. No. 53 at 38. Thtisory (2) presents no triable issues.

3. Employer Allegedly CondiscBiased Investigation

Plaintiff argues that Defendants conducted a biased inviéstigd his second charge of
discrimination, which he filed in March 2011. Plafihalleges that the wmestigation was biased
because the report in which it culminated ditl aadress Plaintiff's &gation that Defendants
failed to choose him as a trainer for discnatory reasons. Plaintiff also argues that the
investigative report is biased because itdoet address Lt. DeBoard’'s command to “Stop
whining about your post assignments” and hotmniay have influenced witness testimony about
post assignments.” No reasonable juror could finsldhtion materially dverse. This Court has
looked with skepticism on the idea that theugelto investigate allegations of discrimination
constitutes materially adverse acti@ee Westmoreland v. Prince George’s County, Bib F.
Supp. 2d 594, 605 (D. Md. 2012) (citations omittedxiS@action” is no more adverse than the
“[d]issatisfaction with work asgnments, a feeling of being uni criticized, or difficult or
unpleasant working conditions” that the Fourth Girtvas consistently held to lack material
adversity Williams 370 F.3d at 434 (alteration @amiginal) (citation omitted)¢f. Crockett v. SRA
Int’l, Civil Action No. 8:13—cv-00261-AW, 20M/L 1856447, at *8 (D. Md. May 1, 2013)
(publication forthcoming) (citingases). Furthermore, as explained herein, Plaintiff's complaint
that Defendants retaliated against him by failing to select him for the trainer position lacks merit.
Finally, Plaintiff’'s concern thdtt. DeBoard’s remarks “may hawefluenced witness testimony”

is speculative. For these reasamsyeasonable juror could conclude that(8ris retaliatory.
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4. Employer Loses Selection Packet

This argument is a roundabout way of sayhmg Defendants retated against Plaintiff
by not selecting him for the trainposition and/or that Defendahtailure to produce the packet
warrants sanctions. The notioratiDefendants retaliated agaifdaintiff by choosing other
candidates for the trainer position fails for thaes@ns stated in Part Ill.A.1. The idea that
Defendants’ conduct calls for sanctions fails iewiof the analysis in Part 1ll.M.2.a. Also,
Plaintiff has adduced no authority proposing thairlg a selection packet is a materially adverse
action, and the Court is awareraine. Therefore, no reasonable jurould conclude that act (4)
is retaliatory.

5. Placing Plaintiff on Pradnged Administrative Leave

Defendants placed Plaintiff @dministrative leave on February 25, 2011 and terminated
him on September 9, 2011. Plaintiff argues thatsix-month placement on administrative leave
amounted to a materially adverse act becal8sugh he received full pay, he could not earn
overtime or holiday pay. Drawing all reasorabiiferences in Plaintiff's favor, the Court
assumes that Plaintiff has created abteassue regarding material adversge Blakes v. City
of Hyattsville Civil Action No. 10-CV-3585 AW2012 WL 5566784, at *9 (D. Md. Nov. 14,
2012) (publication forthcoming) (holding that espension with pay may constitute materially
adverse action for the purposes of retaliati@ms depending on the facts of the case).
However, Plaintiff has failed to create mbie issue on the question of causation. Although
Plaintiff filed his EEOC charge in Segphber 2010, Defendants did not place him on
administrative leave until nearly March 2011, whis a span of approximately six months.
Plaintiff has offered no other evddce probative of retaliatiomd, as a consequence, endeavors

to establish causation solalia temporal proximitySee, e.gWestmoreland876 F. Supp. 2d at
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613 (citation omitted). Temporal proximity oksnonths, however, is insufficient to state a
prima facie case of causati®ee, e.gCrockett 2013 WL 1856447, at *8 (citinGlark Cnty.
Sch. Dist. v. Breedeh32 U.S. 268, 273 (2001)) (“Standing alone temporal proximity of four
months is insufficiento suggest causation.”).

Plaintiff argues that he complainabdout discrimination in December 2011 via
“electronic communication” and that thertporal proximity between December 2011 and
February 25, 2011 supports an nafiece of causation. But the record does not reflect that the
December 2011 electronic communication constitthhedransmission of a reasonable belief
that Defendants had diserinated against PlaintifCf. Crockett2013 WL 1856447, at *7
(citation and internal quotation marks omittét)pposition almost always arises when an
employee communicates to her employer her reédemhelief that the employer has engaged in
discrimination.”). Plaintiff's affidavit simply sttes that he “providkthe County EEO Office
substantial information from my thumb drigbout post assignments.” Doc. No. 54-2  19. One
cannot infer that Plaintiff bieved Defendants had discriminated against him from this
statement, let alone that thdibEwas reasonable. The othercdmnent Plaintiff cites to support
the contention that he complanhabout discrimination in Decéxr 2010 is irrelevant to this
guestionSeeDoc. No. 54-17. Accordingly, no reasonapier could conclude that Defendants
retaliated against Plaintiff by plamg him on administrative leave.

6. Termination Based on Fabricated Evidence

Plaintiff asserts that Defendants terated him based on “fabricated evidence” and
concludes that this action supports a retaliation claim. Thasather way of saying that the
Court should impose sanctions based on Defendateged fabrication of evidence. The Court

considers and rejects thigament in Part 111.M.1.
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B. Title VIl—Racial Discrimination

Plaintiff asserts that Defelants discriminated against him in the following ways: (1)
disparate treatment in termination; (2) digtartreatment in postgignments; (3) disparate
treatment in the nonselection fike trainer position. All of tase theories are meritless.

1. Discriminatory Discharge

“To succeed on a discriminatory dischargens|aa plaintiff must demonstrate, under the
burden-shifting approach applicaltiere, that: (1) [hels a member of a protected class under
Title VII; (2) the prohibited conduct in which ¢hengaged was comparable in seriousness to
misconduct of employees outside the protectads;land (3) [he] $siered more severe
discipline for [his] misconduct asompared to those employees outside the protected class.”
Hoyle v. Freightliner, LLC650 F.3d 321, 336 (4th Cir. 2011)t&ions omitted). Defendants
concede that Plaintiff, as an African Americaraisiember of a protected class. Furthermore, as
Defendants fired Plaintiff but nblis comparators, the Court assumes that element (3) is
satisfied.

As for element (2), however, no reasonabierjeould conclude that Plaintiff's conduct
is comparable in seriousness to the allegedandhect of his comparatorBlaintiff asserts that
Defendants terminated him because he ‘tiedng an investigation about establishing a
relationship with an inmate.” Doc. No. 54 at €Rintiff then contendthat two white officers
engaged in similar conduct and tiRsfendants did not discharge them.

The salient flaw in this argument is thiagrossly oversimplifies the reasons for which
Defendants terminated Plaintiff. The Notice enwsites twenty-six “facts and circumstances” for
which Defendants terminated Plaintiff. Dddo. 49-9 at 1-6. Defendargsccinctly summarize

the substance of the Notice:
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The grounds for the dismissal were that Mawkins violated viaous sections of

the MCPR and Departmental Policy d@Pwbcedure 3000-7 Standards of Conduct,
including forming an inappropriate réilanship with an inmate; allowing an

inmate to remain unsecured out of hid aelunauthorized times; making a false
statement to the investigator about the relationship with the inmate; using a flash
drive to store County information ancethsharing that information with an

inmate for personal gain; secretly developing the relationship with the

inmate and coercing him to lie againspdemental officialsgiving the inmate
privileges he was not otherwise allow@tlowing him out of cell at unauthorized
times) and placing the security of thenate and the facility in jeopardy;
corresponding with the inmate for persbgain and not reporting the information
received from the inmate to a supervjsirowing confidential information to the
inmate when allowing him near the af#i’s station in viewing of the County
computer; soliciting information from annmate regarding other staff for personal
gain; and making untruthful statements regarding written correspondence with an
inmate and then retracting those statemeshiesn presented with copies of that

correspondence.

Doc. No. 49-1 at 13 (citing Doc. No. 49-9).

These facts and circumstances fail tmpare to those surrounding the officers who

Plaintiff alleges established ippropriate relationshgpwith inmates but that Defendants did not

terminate. According to Plaiifit, Officer G (African-Americanfemale) was involved in an

incident with Officer Tarner (Caucasian femateyvhich Tarner asked Officer G about being a
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pole dancer. Defendants investegthe incident and discoveréhat an inmate had called
Officer G a pole dancer. Doc. No. 49-17  17a Department found both officers in violation
of Department policy because they fdil® report the name-calling incideid. The Department
did not find that the interaction amnted to “an inmate’s attempt to exert authority over a fellow
officer by discrediting the officer.fd. Both Officers returned to full duty after the investigation
endedld. Thus, there is no factual basis to concluge frarner had estabied an inappropriate
relationship with an inmate or had lied aboufihd even had Tarner eouraged the inmate to
call Officer G a pole dancer, suchnduct does not liken to Plaiffits lying, using an inmate for
personal gain, and jeopardizitige safety of the facilityCf. Haywood v. Locke387 F. App’x
355, 359 (4th Cir. 2010) (Plaintiffsefrequired to show that theyre similar in all relevant
respects to their comparator.”).

Nor could a reasonable juror conclude tRiaintiff’'s other comparator is similar to
Plaintiff in all material respects. Officer J (Casian male) allegedly rda a racial remark. The
Department investigated the incideand failed to sustain the inte& allegations because, even
though some other inmates allegedly corroboratedntimate’s story, the Department determined
that it was the inmate’s word against the €dfis. Doc. No. 49-19 at 2-3; Doc. No. 49-17 § 17b.
Plaintiff maintains that, whereas Defendawniskt Inmate Moore’s word over Plaintiff’s,
Defendants took Officer J's word over the inmattevhom he allegedly directed the racial
remark. Yet the record does not reflect thateddants took Officer J'word. Defendants just
concluded that they had insufficient evidence to sustain the inmate’s allegations. Furthermore,
the one-time use of a racial sltilowever hurtful, improper, or unlawful, does not amount to the

exploitative relationship that &htiff established with Moorélhus, a reasonable juror could
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only conclude that the conduct for which Defemdaerminated Plaintiff lacks comparable
seriousness to the alleged noisduct of his comparators.

Even had Plaintiff stated a prima facieea$ discriminatory discharge, a reasonable
juror could not conclude that Defendants’ nondminatory reasons apetextual. “Whether
judgment as a matter of law is appropriatamy particular caseiwdepend on a number of
factors.” Blakes 2012 WL 5566784, at *6 (quotirigeeves v. Sanderson Plumbing Prods., Inc.
530 U.S. 133, 148 (2000)). “Those include therggta of the plaintiff's prima facie case, the
probative value of the proof thtite employer’s explanation isl$ée, and any other evidence that
supports the employer’s caseld. (quotingReeves530 U.S. at 148). Here, “the strength of
Plaintiff's prima facie case is nonexistent as rasomable juror could conclude that he has made
out one.”ld. “Therefore, the probative value of Plaintiff's proof that Defendants’
nondiscriminatory reason[s] [arflse must be exceedingly highd. (citation omitted). Yet,
save the posited exception of his effete comparative evidence, Plaintiff has presented no
evidence probative of pretext. By contrast, Defendants have submitted voluminous evidence
showing that they took the allegans that Plaintiff had estabtied an improper relationship with
an inmate seriously, thoroughly investigateddhegations, and made a factual determination
that the allegations were truealso bears mentioning that the Depgent is a racially integrated
employer with African Americans constitutimgnear supermajority of the workfor@&ee
Furnco Constr. Corp. v. Waterd38 U.S. 567, 580 (1978) (“Protbfat his work force was
racially balanced or that it caihed a disproportionately higiercentage of minority employees
is not wholly irrelevant on thissue of intent when thatsue is yet to be decided.”).

In his 73-page Response and other lenfjtimgs, Plaintiff argues ad nauseam that

Defendants mistakenly determined that Plaintiff had established aogerpelationship with
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Moore. In so doing, Plaintiff misses the kafo be exact, the question is not whether
Defendants correctly believed that Plaintiff resdablished an improper relationship with Moore.
See Holder v. City of RaleigB67 F.2d 823, 829 (4th Cir. 1989B@d or mistaken reasons for a
decision may yet be non-discriminatory £j; Bishop v. Woqdt26 U.S. 341, 349-50 (1976)
(“We must accept the harsh falat numerous individual mistakase inevitable in the day-to-
day administration of our affair$. Rather, it is whether Defendts’ nondiscriminatory reasons
disguise a discriminatory motive. Plaintiff has adduced no evidence from which one could
deduce that Defendants fired P due to a discriminatory motive. Accordingly, Plaintiff's
discriminatory discharge claim is not viable.

2. Disparate Treatment in Post Assignments

The Parties agree that, to establish a pfiacie case for disparate treatment in post
assignments, Plaintiff must show: (1) membershia protected clas§2) satisfactory job
performance; (3) an adverse employment actind;(d) different treatment of similarly situated
employees outside the protected cl&sColeman v. Md. Ct. Ap626 F.3d 187, 190 (4th Cir.
2010) (citation omitted). Element one is met becalamtiff is an African-American male. The
Court assumes that element two is satisfied to simplify the analysis.

No reasonable juror could conclude, hoesthat Plaintiff's assignment to the
medium/maximum pods in Unit 2 was an adverse employment actiontifPkigues that his
post was more dangerous becausevitiisre “the most pod lockdowns occut&eDoc. No. 54
at 66—67. However, Plaintiff does not meaningfully describe a pod lockdown or specifically
explain how it endangered Plaintiff. At mpBiaintiff's evidence suggests that his post
assignment engendered a potential increase inexgezed risk of harm. Such a debilitated

deduction of danger does not arise to the “apjbly more dangerous [working] conditions”
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necessary to defeat a motion for summary judgn@nSherman v. Westinghouse Savannah
River Co, 263 F. App’x 357, 370 (4th Cir. 2008). Plaintiff’'s argument is more akin to the idea
that his post assignment amounted to an advet®sm diecause it was more stressful or difficult.
This is likewise an inadequate evidary basis to survive summary judgmedee, e.g.

Williams 370 F.3d at 434 (alteration amiginal) (“[d]issatisfaction with work assignments, . . .

or difficult or unpleasant working conditions”sufficient to withstand summary judgment);
Boone v. Goldinl78 F.3d 253, 255-56 (4th Cir. 1999)tfugh [the plaintiff] may have
experienced increased stress in the new jobshe did not allege discharge, demotion, decrease
in pay or benefits, loss of job title or supisory responsibility, or reduced opportunities for
promotion . . ..").

Nor could a reasonable juror conclude thafendants treated non-African Americans
differently with respect to post assignmefits.buttress his argument, Plaintiff cites the
following data: from February 2009 to DecemB809, 27 black males from shift 3 worked 666
of the 969 more difficult assignments; during game period, 4 African American females on
shift 3 worked 17 of the more difficult ageiments; during the same period, 14 white males
worked 255 of the 969 possible difficult assignments; only one Caucasian female had been
assigned to the medium/maximum pods in 2009 onk Hispanic female was assigned to Unit
2 in 2009 and she was not assigned to the medium/maximum pods; one Asian male handled 48
of the more difficult assignmesitand, after Plaintiff complained about discrimination in post
assignments, more Caucasian and Hispanicléanséarted to work ithe medium/maximum
pods.

Standing alone, these statistics are insigfit for a reasonable juror to infer racial

discrimination. At most, they show a statisli disparity betweeAfrican Americans and
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Caucasians in the allocation of the hestdpost assignmenlthough statistics are
“unquestionably relevant” to proving a dispt treatment claim under Title VII, a mere
statistical disparity is generally insigient to prove disparate treatme@bmpareCarter v. Ball
33 F.3d 450, 456 (4th Cir. 1994) (citatiand internal quotation marks omittedjth Martin v.
Citibank N.A, 762 F.2d 212, 218 (2nd Cir. 1985) (citation omitted) (“statistical proof alone
cannot ordinarily establish a prima facie casdisparate treatment under Title VIl or § 1981"),
andDiamond v. T. Rowe Price Assocs., Ji8&2 F. Supp. 372, 408 (D. Md. 1994) (“In the
Fourth Circuit . . . statistical evethce alone is insufficient to raign inference of discriminatory
intent in a disparate treatment casecf);McCleskey v. Kemg@g81 U.S. 279, 297 (1987)
(statistical disparities alongpically cannot prove intentiohdiscrimination by state actor
absent “exceptionally clear proofHtazelwood Sch. Dist. v. United Staté33 U.S. 299, 307-08
(1977) (emphasis added) (“Whegeossstatistical disparities can lsbown, they alone may in a
proper case constitupgima facie proof of @attern or practice of discrimination.”).
Furthermore, in the context of a disparate treatrolamn, “[tjhe usefulness of statistics depends
on the surrounding facts and circumstanc€sifter, 33 F.3d at 456. Here, [&ntiff's statistical
evidence is threadbareBlakes 2012 WL 5566784, at *7. Aibugh it may indicate that
Defendants disproportionately agséd African-American guards toore dangerous posts, “the
statistics do not reveal the umlyéng facts and circumstancegggarding these assignmernitk.
Plaintiff would apparently havine Court believe that the sample of guards is sufficiently large
to control for all of the indindual differences (e.g., experienperformance, preference) that
could account for the alleged disparity. However expert analysis accompanies Plaintiff’s

statistics and Plaintiff fails to discus®thuards’ supposed material similarities.
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Plaintiff's statistical evidence bears mdr@es. Facially, it shows that Defendants
assigned a significant numberradn-African American officers tthe riskiest posts. As a
corollary, one can infer that not all African Armeams worked the most dangerous posts all the
time. Problematically, moreover, the datwvers only a 10-month ped in 2009. Plaintiff
worked for the Department from 2006 to 20The racial composition of the guards and the
allocation of post assignments among thenmnduthis period indubitably informs whether
invidious discrimination was afooPlaintiff has not explainedhy he failed to submit statistics
for a wider swath of time, and the record reflebts Plaintiff had such evidence at his disposal.
SeePl.’s Ex. 32 Plaintiff bears the burden of identifi the relevant records in Exhibit 32 and
explaining how they praracial discriminationSeeFed. R. Civ. P. 56(c)(1) (emphasis added)
(“A party asserting that a factmwaot be or is genuinely disputed must support the assertion by: . .
. Citing toparticular parts of materials in the record . . . .'Blaintiff failed to carry this burden.
Nor does Defendants’ post-complaint assignmemafe Caucasian and Hispanic females to the
minimum/maximum pods exhibit racial animddis evidence likely constitutes a subsequent
remedial measure and, hence, is inadmiegbksuant to Federal Rule of Evidence 407.
Assuming its admissibility, the evidence lagksbative puissance. Defendants conceded only
that there might have been an “appearance’ mfoblem and Defendants evidently did not
increase the number of Caucasian males assigrteé most dangerous posts. If anything, this
response would suggest that Defants were concerned abou tiverrepresentation of African-
Americanfemalesn the highest risk pod¥.et even this inference & stretch. Caucasian and
Hispanic females constituted only 3% of tifécers (African-Americarfemales, by contrast,

constituted 18%) and this sample may dxe $mall to reliably support an inference of

! Plaintiff's Exhibit 32 is a lengthy compilation of scanned business records that Plaintiff filed in the form
of a data disc.
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underrepresentation. In sum, no reasonable poold infer that Defendants discriminated
against Plaintiff based onelproffered statistics.

3. Nonselection for Trainer Position

In essence, Plaintiff argaehat Defendants discrimindtagainst him by failing to
promote him to the trainer position. “To make out a prima facie case of racial discrimination in
the failure to promote, Plaintifhust show that (1) [he] israember of a protected group, (2)
[he] applied for the promotion, (3) [he] was qtiall for the promotion, and (4) Defendant failed
to promote [him] under circumstances that gige tio an inference of unlawful discrimination.”
Crockett 2013 WL 1856447, at *6 (citatiammitted). There is no dispaithat elements (1) and
(2) are satisfied. To streamline the analysisQbart also assumes that Plaintiff has submitted
sufficient evidence to infer that lveas qualified for the position.

Nevertheless, no reasonable juror could tatecthat Defendants failed to promote
Plaintiff under circumstances gng rise to an inference of lanvful discrimination. Plaintiff
asserts that Defendants chose adaaian that, while holding thersa rank as Plaintiff, had less
experience, particularly in the medium/maxim pods, and concludes that this discrepancy
proves discrimination. This argument fails forieas reasons. First, Plaintiff has cited no
relevant evidence to suppaine proposition that Defendargslected a less-experienced
Caucasian employe8eeDoc. No. 54 at 71 (citing Pl.’'s Ex17 & 32). The cited section of
Exhibit 17 does not discuss the Caucasian engglgyqualifications. Nor does Plaintiff cite any
particular portions of Exhib32 that show that the Cauéas employee was less experienced.
Even if the evidence showed that the Caucesiaployee was less experienced, this mere fact
does not suggest unlawful discrimination. The caite® considered four major criteria, none of

which is experience per see& e.g.Doc. No. 49-20 at 22. Furtimaore, Carrio testified that
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others “performed better” than Plaintiffl. at 15. Thus, the evidence impels the inference that
the selected interviewees hawbre of the other relevant difations than Plaintiff.

Additionally, out of the four pmons selected, one was AfricAmerican and another Hispanic.
Doc. No. 49-20 at 17. This observation plgiaohdercuts any inference of discrimination.
Therefore, no reasonable juromd conclude that fendants discriminateagainst Plaintiff by
failing to pick him for the trainer positidit

C. Section1981—Retaliation

Plaintiff's section 1981 retali@in claim fails as a matter of law. “It is well-settled that
the elements that plaintiffs must satisfystate a prima facie caséretaliation under § 1981
equal the elements of a prima facie case of rethatnder Title VII.”Jenkins v. Gaylord
Entm’t Co, 840 F. Supp. 2d 873, 880 (D. Md. 2012) (citasi@mitted). Therefore, Plaintiff's
section 1981 retaliation claifails for the reasonsated in Part IIl.A.

Furthermore, “when suit is brought againstate actor, 8 1983 is the ‘exclusive federal
remedy for violation of theights guaranteed in § 1981 Dennis v. County of Fairfa$s5 F.3d
151, 156 (4th Cir. 1995) (quotinkgtt v. Dallas Indep. Sch. Distt91 U.S. 701, 733 (1989)).
“Thus, the 8§ 1983 requirement that plaintiffs shenwofficial policy or custom of discrimination

also controls in § 1981 actioagainst state entitiedd. In this case, Plaintiff has neither

% Even had Plaintiff stated a prima facie case fepaliate treatment in his nonselection for the trainer
position, Plaintiff has adduced inadequate evidenca feasonable juror to conclude that Defendants’
nondiscriminatory reasons are pretextuaee generally supra

3 Plaintiff also pleaded that Defendants discrinedaagainst him by denying one request for leave.
Defendants argue that this claim fails in theirtido for Summary Judgment. Despite filing a Response
totaling seventy-three pages, Plaintiff does not respotitis argument. Therefore, the Court considers
Plaintiff to have abandoned this claiBenahmed v. BAE Sys. Tech. Solutions & Servs, Gl Action
No. 12—cv—01974—-AW, 2013 WL 80160, at *3 (D. Md. Jan. 4, 2013) (citations omitted). Furthermore,
this claim would have failed even had Plaintiff abandoned it. One, Defendants allowed Plaintiff to
take the leave he had requested once another epepitmnated his. Two, even had Defendants denied
Plaintiff's request, a one-time denial of a request for weekend leave is not an adverse action. Three,
Plaintiff's comparative evidence issufficient to create a reasonable inference of racial discrimination.
SeeDoc. No. 49 at 40-451-53 (citations omitted).
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pleaded nor proved the existerafean official policy or custom of discrimination on the
County’s part. Quite the contrary, the Mgaimery County Code prohibits employment
discrimination.SeeMont. Cnty. Code, chap. 27, art8127-19. Likewise, the Department is
racially integrated. Consequén Plaintiff’'s section 1981 reliation claim lacks viability.
D. Section1981—RacialDiscrimination

Courts judge section 1981 rakdiscrimination claims under the same standards as Title
VIl. Seelove-Lane v. Martin355 F.3d 766, 786 (4th Cir. 2004). Therefore, Plaintiff's section
1981 racial discrimination claim faifer the reasons stated in PAIB. And, as noted, section
1983 is the exclusive federal remddy rights guaranteed in seamti 1981. As Plaintiff’'s suit is
mainly against the CountgeePart Il1.K, Plaintiff had to pledand prove an official policy or
custom of discrimination. Plaintiff failed to dm. As a result, Plaiifits section 1981 racial
discrimination claim fails as a matter of law.
E. Section 1983—Equal Protection

Plaintiff asserts an equalgiection claim under section 198&e Fourth Circuit usually
applies thevicDonnell Douglagramework to disparate treagmt claims brought under section
1983.Seel.ove-Lane 355 F.3d at 786. Therefortie Court incorporatess analysis from Part
[11.B, thereby disposing of Plaintiff's equal peation claim. Moreover, for the County to incur
liability under section 183, Plaintiff had to plead and proveattithe execution of a policy or
custom of the municipail caused the violationId. at 782 (citation omitted). As discussed,
Plaintiff has neither pleaded nor proved a mipdl policy or custom of discrimination on the
County’s part. Furthermore, although Defendafatilenstein signed &WNotice, isolated
incidents of unconstitutional activitypically do not suffice to establisiMonell claim.See

Spell v. McDaniel824 F.2d 1380, 1391 (4th Cir. 1987) (citations omittBthke v. Baltimore
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County Md., 662 F. Supp. 2d 417, 423 (D. Md. 2009) (citation omittedRier v. Prince
George’s County, MdCivil Action No. 10-CV-2851 AW2011 WL 4501372, at *3 (D. Md.
Sept. 27, 2011). Beyond that, the evidence is sinmglgequate to support a reasonable inference
that Defendants took the allegg@ddverse actions with discrinatory intent. To prove this
proposition, the Court incorporatbyg reference its analysis ofd#htiff's racial discrimination
claim (Part 111.B). In short, there is no diremtidence of discriminain, and the statistical and
comparative evidence Plaintiff supplies is softl does not sustain a reasonable inference of
impermissible animus. Thus, Plaintiff's sectib®33 equal protection claim fails as a matter of
law.
F. Section 1983—Substantive Due Process

Plaintiff also asserts a section 1983 substardue process claim. In his Complaint,
Plaintiff predicates this claim on the same $a&s$ his discriminatioalaims, and Plaintiff's
Response offers no meaningful analysis of thestantive due process claim or explanation how
it differs from his discrimination claim&eeDoc. No. 54 at 57-58. It isell-established that,
“where another provision of the Constitution provides an explicit textual source of constitutional
protection, a court must assessaingiff's claims under that exXigit provision and not the more
generalized notion of sutasmtive due process.Rosa v. Bd. of Educ. of Charles Cnty., Md.
Civil Action No. 8:11-cv-02873-AW, 2012 WL 3715331, at *6—7 (D. Md. Aug. 27, 2012)
(quotingConnecticut v. Gabberb26 U.S. 286, 293 (1999)). Because Plaintiff has piggybacked
his substantive due process claim onto his equal protection claim, his previously dismissed
procedural due process claims, or botig skaim fails as a matter of law.

Plaintiff's substantive due process claiauld fail even if Plaintiff could state it

separately from his discrimination claims grdviously dismissed procedural due process

26



claims. The facts in this case do not fit alilderate indifference” scenario, and the alleged
discrimination is not “so arbitrgrand egregious that it shockgtbonscience and is unjustifiable
by any government interestMoore v. Williamsburg Reg’l Hospb60 F.3d 166, 180 (4th Cir.
2009) (citation and internal quéian marks omitted). Plaintiff'allegations and evidence all
point to the conclusion that Pieiff personally disagrees with Bendants’ decision not to pick
him as a trainer and that he believes thdeBéants fired him for unreasonable or mistaken
reasons. However, as the Seipee Court has aptly written,
The federal court is not the appropriateufa in which to review the multitude of
personnel decisions that are made daylyublic agencies. We must accept the
harsh fact that numerousdividual mistakes are inevitable in the day-to-day
administration of our affairs. The Unité&States Constitution cannot feasibly be
construed to require federaldicial review for every such error. In the absence of
any claim that the public employer wastimated by a desire to curtail or to
penalize the exercise of an employee’s tanonally protected rights, we must
presume that official action was reguladaif erroneous, can best be corrected in
other ways. The Due Process ClausthefFourteenth Amendment is not a
guarantee against incorrectiliadvised personnel decisions.
Bishop 426 U.S. at 349. Accordingly, the Cogrants Defendants’ Motion for Summary
Judgment as to Plaintiff's sulasitive due process claim.
G. Maryland Declaration of Rights—Equal Protection
Plaintiff asserts a claim undarticle 24 of the Maryland Deatation of Rights. “Article
24 of the Maryland Declaration of Rights i thtate law equivalewtf the Fourteenth

Amendment of the United StatefRbdsa 2012 WL 3715331, at *6 (citation omitted). “In other
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words, [i]t has been clearly established thatode 24 protects the samights as the Fourteenth
Amendment.’1d. (alteration in original) (citatioand internal quotation marks omitted).
“Therefore, the analysis under Article 24 is; &l intents and purpes, duplicative of the
analysis under the Fourteenth Amendmelat.{citations omitted). This being so, the Court
incorporates by reference its analysis from R&rB, 111.D, and III.E. Consequently, the Court
grants Defendants’ Motion for Sumary Judgment as to Plaiifi8 Article 24 equal protection
claim.
H. Maryland Declaration of Rights—Substantive Due Process

Plaintiff asserts a substantive duegass claim under Article 24 of the Maryland
Declaration of Rights. As the analysis of tbigim duplicates the analysis under the Fourteenth
Amendment, this claim fails for #hreasons stated in Part I1l.F.
l. Maryland Code—Racial Discrimination

Plaintiff asserts a racigiscrimination claim under éhMaryland Fair Employment
Practices Act (MFEPA). Courts judge suchigls under the same standards as Title Sék,
e.g, Crockett 2013 WL 1856447, at *10 n.5 (citation omitted). Therefore, based on the Court’s
prior analysis, thiglaim is not viableSee suprdart I11.B.
J. Maryland Code—Retaliation

Plaintiff asserts a retaliatn claim under the MFEPA. Courts also judge such claims
under the same standards as Title Bde, e.gCrockett 2013 WL 1856447, at *10 n.6 (citation
omitted). Thus, Plaintiffs MFEPA retaliation claifails for the reasons stated in Part IIl.A.
K. Capacity Issues

Plaintiff has sued the following entitigs) the County; (2) th®epartment; (3) Isiah

Leggett, County Executive; and (4) Arthur Wallenst®irector of the Department. Plaintiff's
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claims against all these Defendants failtfee reasons stated in this Opini&ee generally
supra.

Plaintiff's claims against some of thesatities fail on alternative grounds. Plaintiff's
Title VII claims against Defendant Leggett fa@cause individual supervisors cannot incur
liability under Title VII. See Lissau v. S. Food Serv., JA&9 F.3d 177, 181 (4th Cir. 1998).
Furthermore, Plaintiff's section 1983 and related state law claims fail in relation to Leggett
because Plaintiff has sued him in only an official capaBige Kentucky v. Graha73 U.S.
159, 166 (1985) (citation omitted) (“JA official-capacity suitis .. to be treated as a suit
against the entity . . . .”). Additionally, Plaifisi have not pleaded or proved that Leggett was
involved in the allegedly discriminatory amtis. Accordingly, Plainff's claims against
Defendant Leggett fail as a matter of law.

Plaintiff's claims against Defendant Wallenstare deficient as Wie As noted, Plaintiff
cannot sue Defendant Wallenstein for a Title VIl violati®aee Lissaul59 F.3d at 181. To the
extent Plaintiff sues Wallenstein in his offitcapacity, Plaintiff’'s section 1983 claims and
duplicative state law claims fail in light @raham Thus, all but Plainti’s individual capacity
claims against Wallenstein fail as a mattelaef. And, as discussed, Plaintiff's residual
individual capacity claims againgfallenstein present no triable issugsesupraPart 11l.A-J.

Plaintiff's claims against the Departmentr pe, fail as a matter of law. The Department
is not a legal entity subject to suteeRhodes v. Montgomery Cnty. Dep’t of Corrs. & Rehab.
Civil Action No. 12—cv—-03172-AW, 2013 WL 791208,*&t(D. Md. Mar. 1, 2013) (citations
omitted) (recognizing that the Montgomery Coubigpartment of Correction and Rehabilitation
is not a legal entity cafle of being suedyf. Revene v. Charles Cnty. Comm882 F.2d 870,

874 (4th Cir. 1989) (citation and internal quatatmarks omitted) (Sheriff's office “not a
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cognizable legal entity separate from . . . the gpgovernment of which this office is simply an
agency.”);Farmer v. Balt. Cnty. Dep’t of CorrsCivil Case Nos. CCB-11-2126, CCB-11-
2143, 2012 WL 3155650, at *3 (D. Md. July 31, 20{&)ations omitted) (“The Baltimore
County Department of Corrections is a deent within BaltimoreCounty’s administrative
structure and consequently not sdtjto suit in its own name.”Hines v. French852 A.2d
1047, 1068 (Md. Ct. Spec. App. 2004) (“[A]ny claim&de against the BCPD are essentially
claims against Baltimore County . . . .").

The end result of the preceding section & #laintiff's suit is mainly against the
County. However, Plaintiff has created tniable issues vis-a-vis the County.
L. Motion for Leave to Amend Complaint

Plaintiff has moved for leave to amend his Complaint. Doc. No. 55. Once the scheduling
deadline to file an amended complaint has @asthe moving party must satisfy the two-prong
test under Federal Rules of €@iRrocedure 15(a) and 16(b)(4)ander for the court to grant
leave to amend a pleadirgee Nourison Rug Corp. v. Parvizj&35 F.3d 295, 298-99 (4th Cir.
2008). The moving party must mehkée threshold “good cause” stand@f Rule 16(b)(4) before
it can satisfy the second prorge idat 298. If the movant satisfies Rule 16(b)(4), the movant
then must pass the test for amendment under Rule S8@)jdat 298—99see alsdaso v.

Grafton Sch., In¢.181 F. Supp. 2d 485, 488 (D. Md. 2002).

Under Rule 16(b)(4), “[a] schedule may fmedified only for good cause and with the
judge’s consent.” Fed. R. Civ. P. 16(b)(4) eTinovant satisfies the good cause requirement by
showing that, despite diligence, the proposedrdaiould not have beeaasonably brought in a
timely mannerSeeMontgomery v. Anne Arundel County, MB2 F. App’x 156, 162 (4th Cir.

2006). The factors a court consiglén discerning good cause are thlanger of prejudice to the
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non-moving party, the length of the delay angagential impact on judicial proceedings, the
reason for the delay, and whetliee movant acted in good faitiCawwaab v. Va. Linen Serv.,

Inc., 729 F. Supp. 2d 757, 768—69 (D. Md. 2010) (citatind internal quotation marks omitted).

In pertinent part, Rule 15 provides thatds should “freely gie leave [to amend a
pleading] when justice so requires.” Fed. R. Gv15(a). Therefore, cagrshould deny leave to
amend only when “the amendment would beyatigial to the opposingarty, there has been
bad faith on the part of the moving party, or the amendment would be feiledrds v. City of

Goldsborg 178 F.3d 231, 242 (4th Cir. 1999) (citatemd internal quotation marks omitted).

In this case, Plaintiff hagiled the tests of both Rule Ej(and Rule 16(b)(4). Although
Plaintiff's Motion for Leave is not a proper motidPlaintiff appears to seek leave to amend so
that he can clarify (1) the entities whom he sared (2) that he brings certain claims under the
Fourteenth Amendment (as opposedhe Fifth). These amendments would be pointless in light
of the analysis above. The Cobas already analyzed all Bfaintiff's claims against all
Defendants in their various capacities; themoisieed to clarify which entities are suable.
Furthermore, the Court treated Plaintiff's s&tiyled Fifth Amendment claims as arising under
the Fourteenth Amendmenihdeed, “a Fourth Circuit case propsghat a plaintiff's failure to
mention the Fourteenth Amendment in a compldoes not vitiate the Vidity of a § 1983 . . .
claim.” Mejica v. Montgomery County, McCivil Action No. 812—cv—-00823-AW, 2013 WL
326734, at *4 (D. Md. Jan. 28, 2013) (citiBgweremadu v. ReichlitNo. 92—-1845, 1993 WL

311914, at *3 (4th Cir. Aug. 18, 1993)).

* It is unclear whether Plaintiff seeks leave to addomell claim against the County. If so, the Court
would consider such an amendment futile becausiet?f has adduced no evidence that the County had
an unlawful policy, pattern, or practice of discrimiion. Section 27-19 of the Montgomery County Code
prohibits employment discrimination, the Departmiemacially diverse, the Department picked an
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It would be improper to grameave to amend even ifdtiff's proposed amendments
were not futile. The Scheduling Order aatApril 16, 2012 deadline for amendment of
pleadings and, as amended, a December 3, 2012 cutoff for disc8geboc. Nos. 16, 18-19,
39, 47. Plaintiff did not move for leave amnend until December 20, 2012. Plaintiff has not
explained why he could not have moved for lefmvamend in a timelier fashion, and the record
reflects that Plaintiff kne, or reasonably could have knowl,the facts on which he predicates
his Motion by the April 16, 2012 amendment deadlindeed, the fact th&laintiff filed his
Motion for Leave contemporaneously with hissBense suggests that the Motion for Leave is a
last-ditch attempt to circumvent the dismissahisfclaims. For these reasons, Plaintiff has not
shown good cause to modify the Scheduling Or@ensequently, the Caduidenies Plaintiff's

Motion for Leave.

M. Motion for Sanctions for Fabrication and Spoliation of Evidence

1. Fabricationof Evidence

Plaintiff asserts that Defendarfabricated an email. The email is a response from an
official named Gail David to Deputy Warden Gilin. Gilliam had asked in an earlier email for
someone to collect some handwriting samplesfPlaintiff and David replied that he had
obtained four and would collect more if neededc. No. 54-27. Plaintifargues that this email
is fabricated because a prior email in the chain to which David’s email pertains has “strange
carrot[] symbols, which are atyqal for an Outlook e-mail.” Dod\o. 56-1 at 15. Plaintiff also
states that it was impossible for David to hava sigis email at the time indicated in the “sent”

line (13:32:16) because the County producedlao/showing that David was doing something

African American for the trainer position, and soafi¢he relevant decision makers are minorities.
Plaintiff bases his apparent belief that the Countyelngsged in a pattern or practice of discrimination on
nothing but raw speculation and conjecture.
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else at 1:32, as evidenced by the time stanh®nrideo. Yet Defendangssert, and Plaintiff
does not contest, that the vidéoes not show David until 13:32:4&, thirty-two seconds later.
David could have sent the email and reachegdssion in the video within thirty-two seconds.
Furthermore, Plaintiff has not shown that tilee mechanisms for the email program and the
video were synchronized. If they were not, tl&vid could have sent the email even more than
thirty-two seconds earlier. i6 common knowledge that differecibcks tend to tell different
times. Moreover, to assuage Plaintiff’'s conceabsut the email, Defendants have attached a
clean copy of the supposedly fabricated email. Defendants have also attached an email chain
showing that it is possible for carrots to appea®utlook email chainBesides, even if the

email is somehow fabricated, it does not fascibllow that Defendants failed to compare the
handwriting on the Inmate Pass and associatednaciuwith Plaintiff's.In fact, Plaintiff
conceded that he presented both documents to Moore. For these resotif's allegations

that Defendants fabricated evidence are baseless.

2. Spoliation of Evidence

Plaintiff seeks sanctions baken the alleged spoliation of the following items: (1) the
selection packet; (2) paty Gilliam’s notes of his interwe with Inmate Moore; (3) Moore’s
allegedly formal, written complaint about his contadh Plaintiff; (4) computer records about
pod helpers; and (5) an incomplete video ofrRifdis interactions withMoore in the pod. The

Court declines to impose sanctions for élleged spoliation of any of these items.

“Spoliation refers to the destrtion or material alteration of evidence or to the failure to
preserve property for another’s use as evidampending or reasonably foreseeable litigation.”

Silvestri v. Gen. Motors Corp271 F.3d 583, 590 (4th Cir. 2001) (citation omitted).
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A party seeking sanctions for spol@timust prove the following elements:

(1) [T]he party having control ovéine evidence had an obligation to
preserve it when it was gigoyed or altered; (2) ¢hdestruction or loss was
accompanied by a “culpable state of mind;” and (3) the evidence that was
destroyed or altered was “relevant’tte claims or defenses of the party
that sought the discovery of the sptd evidence, to the extent that a
reasonable factfinder could conclutiat the lost evidence would have

supported the claims or defensdghe party that sought it.

Goodman v. Praxair Servs., In632 F. Supp. 2d 494, 509 (D. Md. 2009) (citation omitted).
“Should a court find that thesb@ve-described elements are ntlbgn any sanctions imposed
must suit the purpose of levelingetbvidentiary playing field and . . . the purpose of sanctioning
the improper conduct3ampson v. City of Cambridge, M&51 F.R.D. 172, 180 (D. Md. 2008)

(citation and internal quotation marks omitted).

a. SelectiorPacket

The Court declines to impose sanctionstifier spoliation of theelection packet. The
Court agrees that Defendants had a duty tcepveshe packet considering that Warden Green
apparently requested it in conneatwith Plaintiff's EEOC chargeCf. Silvestrj 271 F.3d at 591
(“The duty to preserve material evidence . . . mo$eto that period befotbe litigation when a
party reasonably should know that the evidence may be rekevanticipated litigation.”); 29
C.F.R. 8 1602.14 (“Where a chargedidcrimination has been filed . under title VII, . . . the
respondent employer shall preseallepersonnel recordelevant to the charge or action until

final disposition of the charga the action.”). The Qurt also assumes that Green’s failure to
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preserve the selection packetsnossly negligent. However, there is insufficient evidence to
conclude that Green lost teelection packet in bad fait6f. Sampson251 F.R.D. at 179
(citations omitted) (“Although, some courts ragua showing of bad faith before imposing
sanctions, the Fourth Circuit requires only a simgwof fault, with the degree of fault impacting
the severity of sanctions.”). Ti&ourt further assumes that théestion packet was relevant in
the sense that it likely “would naturaliave been introduced into evidendel”at 180(citation

and internal quotation marks omitted)

Green’s failure to preserve the selestpacket warrants no sanctions, however. As
exhaustively explained earlier, the evidepgerwhelmingly evinces #t Defendants did not
pick Plaintiff for the trainer position becauseyihdetermined that other candidates were more
qualified. Carrio, who sat on the panel, supplied rbshe relevant testimony. She testified that
she did not know of Plaintiff’'s complaint abadiscrimination to Warden Green. She further
testified that Green played no meaningful rial¢he selection of theandidates. Additionally,
Carrio testified that, although Praiff was a decent present andfpemed well, other candidates
outperformed him. Although Defendants havé produced the selection packet, they have
produced evaluation forms that they chéedeze as the “four top evaluation§teDoc. No. 49-
20 at 21-25. Thus, it is not as if Defendants misplaced all the relevant evidence. In short, no
evidence lends itself to the inference thatmitiioutperformed the bier candidates. Thus,
instructing the jury to draw thisference would not level the playg field; it would unfairly tilt
it in Plaintiff's favor. Accordingly, the Court @énes to impose sations for Defendants’

misplacement of the selection packet.
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b. Gilliam’s Notes of Moore Interview

In mid-February 2011, Moore approached onenore Department officials and alleged
that someone tried to establish an inappraogmielationship with him. Although the Parties
dispute the exact date on which Defendantskthat Plaintiff was the person whom Moore
implicated, this date fell between Februafy 2011 and February 24, 2011. During this period,
Gilliam interviewed Moore and took notes of théiscussion. Gilliam failed to preserve these
notes. Warden Green decided not to partieiiathe investigatiodue to the pending EEOC

complaint.

Based on these facts, Defendants arguablydduaNe reasonably foreseen that the notes
might have been relevant to litigation. Grelatided not to participate in the investigation
because of the pending EEOC complaint and asgigne Gilliam. Although Moore’s inchoate
allegations were apparently unrelated to th©EEomplaint, Green’s concerns arguably should
have triggered awareness of the potential forditan. The Court further assumes that Gilliam’'s
failure to preserve the notes was negligenuids not grossly negligent, however, as the
investigation was just starting and Gillidrad no way of knowing whether the inmate’s

allegations had a basis in fact.

A reasonable fact-finder could not, howewamclude that the unpreserved notes would
have supported Plaintiff's claims. Tellingly, Plafiiirgues elsewhere that statements attributed
to Moore are inadmissibl&ee, e.g.Doc. No. 74 at 5-9. Furtherngrsanctions would not be in
order even had Plaintiff satisfied the elemdatsspoliation. Gilliam’sconduct is at most
negligent and the destroyed notes are of picayune importatite gnand scheme of the case.

Hence, the Court declines to impose sanction§illiam’s failure to preserve the notes.
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C. Moore’sFormalComplaint

The record does not reflect that Moereer filed a formal, written complaint of
discrimination. Rather, the record reflects tkiaiore orally complained. The record further
reflects that Defendants have submitted ebedt communications memorializing certain

aspects of their discussions with Meot herefore, this argument fails.

d. Computer Record About Pod Helpers

It is undisputed that Plaintiff let Moore out ok cell. Defendants essentially assert that
Plaintiff did this to help him establishs EEOC case by showing Moore information on a
computer. Plaintiff responds thats a pod helper, Moore was alkd to be out of his cell.
Plaintiff further argues thatloore could not have seen aniytg on the computer. Plaintiff
contends that the computer contained a list @fpihd helpers who were alled to be outside of

their cells on that day. A forensic study did not produce such a document.

Plaintiff's argument relating to the missinghgputer record fails. Plaintiff has not shown
that a record of pod helpersrtaining his name existed. Althoutiiree witnesses testified that
the computers in pods usually contain the nanm@odfhelpers, Plaintiff has not shown that the
computer in question contained swuchst. Indeed, one of Plaiffts own witnesses testifies that
she “didn’t have a list” of thpod helpers in Plaintiff's pod onelrelevant day because “[t]hat
particular computer &t day had been downSeeDoc. No. 70-8 at 6—7. Furthermore, sanctions
would be improper even had Defendants spdaliatéist of pod helpersontaining Plaintiff's
name. To reiterate, the fundamental issue isutn@ther there was “just cause” for Plaintiff's
termination but, rather, whether a reasonable jooald conclude that Defendants’ numerous

neutral reasons operate to obscure discriminatial retaliation. Motive, not wisdom, is what
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matters. Even had Moore been allowed to beobhts cell on the day iquestion, this would not
change the fact that a video shows Moore olti®tell and standing near a computer on which
Plaintiff was working. While this conduct migh&ve been acceptable under Department policy
or custom, Plaintiff has not shown thatfBedants proffered this reason to mask an
impermissible motive. As a result, the Courtldees to impose sanctions for the alleged

spoliation of the computer record.

e. Incomplet&/ideo

Plaintiffs calls for sanctions because the witleat showed Moore out of his cell is from
8:00 a.m. to 3:00 p.m. when Plaintiff was assigteethat post from 6:30 a.m. to 3:00 p.m. The
Court rejects this argument outrigfihe relevance of the beginnipgrt of the video is unclear
for numerous reasons, one of which is thatatild not change the fatiat the video shows
Plaintiff outside of his cell. Mieover, notwithstanding Plaintiff’ repeated exhortations to the
contrary, the issue is not whet “the County lacked objectigmod faith, and did not act with
just cause” when it terminated Plaintiff. @dNo. 70 at 26. As erstwhile expounded, even if
Defendants mistakenly believed that Plaintiff liad, formed an inappropriate relationship with
an inmate, and jeopardized security, a reastenjuror could not deduce that Defendants’
nondiscriminatory and nonretaliatory reasonguiise discrimination. Accordingly, sanctions for

spoliation are not in order.

N. Deference to the Arbitrator’s Findings

The Parties have submitted supplementafihgeon whether the arbitrator’s findings
warrant preclusive effect. Defendants retythe following case for this propositiohlexander

v. Gardner-Denver Cp415 U.S. 36 (1974). IGardner-Denverthe Court generally held that an
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employee may “pursue fully both his remedy unithergrievance-arbitration clause of a
collective-bargaining agreement and his cause of action under Titldd/lat 59—60. The
Supreme Court later distinguish&ardner-Denvein 14 Penn Plaza LLC v. Pye856 U.S. 247
(2009). InPenn Plazathe Court held that “a collectiv@argaining agreement that clearly and
unmistakably requires union members to arlBt@@DEA claims is enforceable as a matter of
federal law.”ld. at 274. In this case, Defendants havesmaiwn that the CBA required Plaintiff

to arbitrate his Title VII claims, let alortkat it clearly and unmistakably did so.

The failure of a CBA to require an employteesubmit his Title VII claims to arbitration,
however, does not necessarily preewcourts from deferring to awbitrator’s findings relating
to a Title VII claim. InGardner-Denverthe Court clarified that, when courts consider an
employee’s Title VII claim de novdjtlhe arbitral decision may badmitted as evidence and
accorded such weight as the court deems apptepgr415 U.S. at 60. Courts must decide the
amount of weight to afford aarbitral decision “with regard to the facts and circumstances of
each case.ld. at 60 n.21. “Relevant factors include thastence of provisionis the collective-
bargaining agreement that conform substantially witke VII, the degree of procedural fairness
in the arbitral forum, adequacy of the recorthwespect to the issue of discrimination, and the
special competence of particular arbitratotd.”Where an arbitratiletermination gives full
consideration to an employeddle VII rights, a court may mperly accord it great weightld.
“This is especially true where the issue is sotalg of fact, specificallpddressed by the parties

and decided by the arbitrator on thesis of an adequate recortt”

In this case, the arbitrator’s determinatibat Plaintiff’'s termination was based on just
cause is entitled to great weigRlaintiff voluntarily greved his termination and stipulated that

the arbitrator must decide the factual issairether Defendants based their termination of
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Plaintiff on just cause. The arbitrator conducted@day hearing under tiidike procedures in
which lawyers represented the Parties. Theihganvolved the presertian of considerable
testimony and evidence and, afterwards, thridzasubmitted written arguments. This
adjudicatory process culminated in the arbitratissuance of a fourteen-page, single-spaced
decision holding that the County carried its burdepro¥ing that it terminated Plaintiff for just
cause. In short, the record reflects that tihir@tor (whose qualifidgons Plaintiff has not
challenged) carefully decided a factual disputgebleon an adequate record and in accordance
with fair procedures. Furthermore, much of the evidence submitted in this case (including
Plaintiff's own admissions) corrobates the arbitrator’s findinggzor these reasons, the Court

defers to the arbitrat’s finding that Defendants ternated Plaintiff for just cause.

Plaintiff responds that thelatrator's determination does nwarrant weight because the
arbitrator failed to give full consideration to fAigle VII rights. That is, Plaintiff argues that the
arbitrator determined whether Defendants hatigause for terminatinglaintiff, not whether
Defendants retaliated and discriminated against him in violation of Title VII. The record reflects,
however, that the arbitratoogsidered and rejected Plaffi§ argument that Defendants had
retaliated against him for complaining about allegedly discriminatory pracioegpareDoc.

No. 49-10 at 7 (“The Union arguespart that the discharge .was in retaliation for his filing

of a federal EEO complaint.”yith id. at 13 (“[T]there is no psuasive evidence that the
disciplinary action taken against [Plaintiff] wasrataliation for his filing of an EEO complaint,

but rather, was for seriousolations of Departmental les and regulations.”). Und&ardner-

Denver moreover, the arbitrator does not have te am the Title VII claim per se before courts
may defer to his or her findings. There, although the employee “testified that his discharge was

the result of racial discriminatn and informed the arbitratorahhe had filed a charge [of
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discrimination],” the arbitratotmade no reference to [tlemployee’s] claim of racial
discrimination.” 415 U.S. at 42. Neverthelesg @ourt reversed and remanded the case with
instructions that the “arbitral decision [coult§ admitted as evidence and accorded such weight
as the court [deemed] appropriatee idat 60. Here, as iGardner-DenverPlaintiff argued
that his termination was based retaliation. Therefore, evenchthe arbitrator not addressed
this argument, the Court could have admittedarbitrator’s decision and accorded it whatever
weight it deemed appropriate. Yet, in contrasbaydner-Denverthe arbitrator expressly
considered and rejected Plaifit argument that Defendants rieéed against him. Furthermore,
the factors that th&ardner-DenvelCourt enunciated counselta of according its findings
considerable deference, especially considering the corroboratirenegith the record.
Therefore, although the arbitratodscision does not dispose o&PRitiff's Title VII claims, his

finding that Defendants ficePlaintiff for just causevarrants great weight.

For these reasons, the Court@cls great weight to the arbitrator’'s determination that
Defendants fired Plaintiff for just cause. Consetilye the case againstdtiff's Title VII and

associated claims is even strontgean the Court held above.

0. Evidentiary Objections

Plaintiff objects to thirteen of Defendanexhibits. The objectionfall into two basic
categories: (1) Defendants’ reporadong with the arbitrator’'s desion; and (2) affidavits and
depositions allegedly containifgparsay. The Court has carefully reviewed Plaintiff’'s objections
to these exhibits and considers them toneeitless. To buttress this conclusion, the Court
incorporates by reference Defendantgjuaments from its applicable memoran8aeDoc. No.

65 at 7-14: Doc. No. 75.
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All the same, the Court makes a few reksaegarding the admissibility of these
exhibits. Plaintiff’'s objectionto Defendants’ affidavits andepositions are unfounded. Rule 56
clearly contemplates the consideratioraffidavits and deposition testimony on summary
judgment. Fed. R. Civ. P. 56(c)(1)(A). Plaintifbjections to these exhibits are conclusory and
appear to be based largely oe tea that they contain thedrsay of Inmate Moore. To the
extent these affidavits contain the out-of-d@tatements of Moore, the statements are
admissible not for their truth but &xplain the course of Defendahinvestigation of Plaintiff.
See United States v. Low7 F.2d 1052, 1063-64 (4th Cir. 1985) (citation and internal
guotation marks omitted) (“[O]utlining the backgrounfdthe investigation with the evidence not
being offered to prove its truth,could be said not to be nomaisible as hearsay.”). The Court
also discards Plaintiff's objections to the i@ andum, Statement, Notice, and other related
records of the investigation. Beyond being bussnecords, these documents are admissible as
public records under Federal Rule of Evidence 80¥a8)e 803(8) providethat the rule against
hearsay does not exclude a record or stateofenpublic office containing the “factual findings
from a legally authazed investigation.'SeeFed. R. Evid. 803(8). Defendants assert, and
Plaintiff does not contest, thtitey were legally authorized tovestigate Moore’s allegations.
SeeCOMCOR 33.07.01.33, § 33-6(a), (2) (“A supsor who is considering taking a
disciplinary action should: . . . (pnduct an investigation . . . .'Blaintiff also argues that these
records contain the hearsay of Moore. To themxthese records caih Moore’s out-of-court
statements, they are admissible in lighLofe supra Moore’s statements may also be
admissible as other acts’ evidence and/or a-&éxésting mental state for the purpose of proving

motive.Cf. Fed. R. Evid. 403(b)(2)4addad v. Lockheed Cal. Corg.20 F.2d 1454, 1456 (9th
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Cir. 1983) (citing Fed. R. Evid03(3)). Accordingly, tB Court rejects Plaintiff's evidentiary

objections.

IV.  CONCLUSION

For the reasons set forth above, the CGIRANTS Defendants’ Motion for Summary
JudgmentPENIES Plaintiff’'s Motion for Leave to Amend Complaint, abENIES Plaintiff's
Motion for Sanctions for Fabridah and Spoliation of Evidence. A separate Order closing the

case with prejudice follows.

June 24, 2013 /sl

Date AlexandeWilliams, Jr.
United States District Judge
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