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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ROGER M. BANHI,
Plaintiff,

V. Civil Action No.: RWT-12-0665

PAPA JOHN'’S USA, INC,

and
COLONELS LIMITED, LLC,

* % ok ok Kk % % F * * * F

Defendants

MEMORANDUM OPINION

Plaintiff Roger M. Banhi initiated this lawg against his formeemployers, Papa John’s
USA, Inc., and Colonel’s Limited, LLC, as well &go of his former supervisors, Victor Paz and
Ulises Viscencio, on March 1, 2012. ECF No. 1. Initigltp se Plaintiff later acquired coungel
and filed an amended complaint on June ZHl22alleging seventeerounts of employment
discrimination and one count of assault againgbua groupings of the defendants. ECF No. 13.
On August 31, 2012, Papa John’s and Colonel’s filgoint motion to dismiss for failure to state
a claim, or in the alternative, for summanggment. ECF No. 31. Plaintiff filed an opposition on
September 28, 2012. ECF No. 39.

On October 4, 2012, the parties stipulated éodismissal of all but four counts. ECF No.
407 Plaintiff's remaining counts against Papa Jolamd Colonel’s allege that he experienced (1)

disparate treatment on the basis of race and natiwigah in violation ofTitle VII of the Civil

! Plaintiff has had two attorneys represent himaatous times during these proceedings but is
now again proceedingro se SeeECF Nos. 25, 26, 48-50.

2 All counts alleged against MPaz and Mr. Viscencio were wmitarily dismissed. ECF Nos. 12,
40.
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Rights Act of 1964, as amended, 42 U.S.C. 88 20€80seg. (2) disparate impact on African-
Americans and non-Hispanic employees in violawbrTitle VII; (3) retaliation in violation of
Title VII; and (4) a hostile work environment bdsen his race in violation of Title VII. ECF No.
12. On October 24, 2012, Defendants filed theiry@pémorandum in support of their motion to
dismiss or for summary judgment. ECF No. 45.

For the reasons discussed belowidndants’ motion will be granted.

BACKGROUND

Plaintiff is an African-American man wheas employed by Papa John’s as a part-time
pizza delivery driver intermittently since 1993. [EGlo. 12 at {1 10, 11. His most recent stint
with the company, at Maryland locations opeddtg Colonel’s, began on February 25, 2008 and
lasted for nearly one yedd. at Y 11, 28. When he begarnFebruary, his base pay was $6.15
per hourld. at § 11.

On May 15, 2008, Papa John’s Regional OpenatManager, Tim Knezevich, issued a
Driver Pay Notice to all delivery tters. ECF Nos. 31-1 at 3, 31-3, 45-The notice informed
all drivers that their base pay would be reduiei5.15 per hour but indicated that the company
would “grandfather” in driverst the current, higher pay rafetheir performance was “above
average.” ECF No. 31-3. The notice further infedrdrivers that punctuality and reporting for
work in full and clean uniform were both paftbeing an “above avage” delivery driverld.

In June of 2008, Plaintiff's base salamas reduced to $5.15 pbour. ECF No. 12 at

13. Plaintiff claims his work wa“exemplary and without blemish” and alleges the pay reduction

? Plaintiff half-heartedly disputes the autheitsi of the notice Defiedants provide in their

filings. ECF No. 39-1 at 10. However, he dowt actually deny receiving the notice and
Defendants provide the affidavit afformer delivery driver &laintiff’'s Papa John’s location
who avers that the notice was posted in the stodethat all delivery drivers received the notice
stapled to a paycheck. ECF No. 45-6 at § 5-6.



was because he complained about unequal awlirdinatory treatment. ECF Nos. 12, 39-1 at
2% He also alleges that “none of the Hispasicployees’ salaries wereduced.” ECF No. 12 at
113.

Defendants assert that Plaintiffs pay was reduced because he had a track record of
tardiness and absences. ECF Nol3t 3. They provide affidavits and timesheets indicating he
was late or absent for about setyefive percent of his shiftdd. Defendants also note that
Plaintiff often did not comply with the uniformastdards, another factor the decision not to
maintain his above-normal pay rake. Plaintiff does not dispute that he often was late or absent
and sometimes failed to be in uniform but statekis affidavit that heobtained prior verbal
approval from managers every time. ECF No.13&t 2—-3; ECF No. 39-13 at 4. Additionally,
Defendants provide affidavitsid documentation showing that of the eighteen delivery drivers
whose pay was reduced, four were Hispanic. ECF Nos. 45-1, 45-4.

On July 8, 2008 and October 28, 2008, Plaintiff wrote to Papa John’s management to
complain of harassment and withheld pay. BGF 39-1 at 2—3. Nowhere these letters did he
assert the alleged misconduct inflicted upon ias motivated by race or national origBee
ECF Nos. 39-2-39-3.

On January 14, 2009, an altercation occulretiveen Plaintiff and the Assistant Store
Manager, Mr. Paz. ECF No. 12 at 11 14-21. WR&nintiff sought to leave at the end of an
unscheduled shift, Mr. Paz allatig threatened him with termitian, cursed at him, and shoved
him. Id. at 1 16-18. Again, Plaintiff does not asserhig complaint, nor di he allege in the
letter he sent to Papa John’smagement the next day, that tireatment durinthe January 14

incident was based on his rage national origin, nor was amacially-charged language used

* There are no specifically alleged or documentetdptaints that Plaintiff made to his superiors



during the altercationld.; ECF No. 39-4. Plairffi alleges at least one other similar incident
occurred but does not specifically contend the purported harassaentotivated by his race or
national origin. E€ No. 39-1 at 4.

Plaintiff also alleges that on at least azasion he was subjecténl “racial slurs” by
fellow employees, including being called “Niggeayid that his pay was supposedly withheld for
taking breaks whereas the same was not done for Hispanic empluyessy 28. He further
alleges that Hispanic drivers were given a coteppassword allowing them to take more than
two orders simultaneously and thus earn morigps) but he was not given such a passwiatd.
at 9 11,

On February 2, 2009, Plaintiff left his emphognt with Papa John’s. ECF No. 12 at { 28.
He submitted an intake form with the Eg&anployment Opportuty Commission (“EEOC”)
on February 5, 2009 asserting discriminatiotegaihg discrimination on the basis of race,
disability, national origin, and color, as well asaf@ation in violation of Title VII, against Papa
John’s and Colonel's. ECF No. 39-6 at 2. @pril 8, 2009, the Plaintiff fled a charge of
discrimination with the EEOC. ECF No. 39-7. Ptdfis EEOC charge alleged that he was paid
less than similarly situated Hispanic employebsit he was deniethe password that would
have allowed him to garner more in tips, thatwwes verbally harassethat his pay was stolen,
that he was repeatedly disched and rehired, and that Wwas constructively dischargdd.

On September 13, 2011 the EEOC compldatedinvestigation and determined that
reasonable cause existed to believe Petitionas“subjected to harassment, unequal terms and
conditions of employment, and constructive Hege because of his race (Black), national

origin (unalleged), and in retaliation for engaging in protected activity in violation of Title VII.”

prior to Plaintiff's pay reduction.



ECF No. 39-9. On December 5, 2011, the EEOC issuldtice of Right téioue. ECF No. 1-1.
Plaintiff filed the present complaint several months later. ECF No. 1
STANDARD OF REVIEW

Summary judgment is proper if there are s&ues of material fact and the moving party
is entitled to judgment as a matter of la@elotex Corp. v. Catretd77 U.S. 317, 322 (1986);
Francis v. Booz, Allen & Hamilton, Inc452 F.3d 299, 302 (4th Cir0@6). A material fact is
one that “might affect the outcontd the suit under # governing law."Spriggs v. Diamond
Auto Glass 242 F.3d 179, 183 (4th Cir. 2001) (quotiAgderson v. Liberty Lobbyl77 U.S.
242, 248 (1986)). A dispute of material fact isyofgenuine” if sufficient evidence favoring the
non-moving party exists for the trier adt to return a verdict for that parmderson477 U.S.
at 248-49. However, the nonmovipgrty “cannot create a genuine issaf material fact through
mere speculation or the buildirmf one inference upon anotheBeale v. Hardy 769 F.2d 213,
214 (4th Cir. 1986). “A party oppiogy a properly supported motidor summary judgment ‘may
not rest upon the mere allegations or denialghtf] pleadings,” but rather must ‘set forth
specific facts showing that there is a genuine issue for tridbtichat v. Baltimore Ravens
Football Club, Inc, 346 F.3d 514, 522 (4th Cir. 2003) (altéwa in original) (quoting Fed. R.
Civ. P. 56(e)).

The Court may only rely ora€ts supported in the record, reanply assertions in the
pleadings, in order to fulfill its “affirmative digation . . . to prevent ‘factually unsupported
claims or defenses’ from proceeding to triaFelty v. Grave-Humphreys C818 F.2d 1126,
1128 (4th Cir. 1987) (citin@elotex 477 U.S. at 323-24). When ruling on a motion for summary
judgment, “[tlhe evidence of theonmovant is to be believed, aalll justifiable inferences are to

be drawn in his favor."Anderson477 U.S. at 255 (emphasis added). However, “if the evidence



is merely colorable or not significantly prohagj it may not be adeqieato oppose entry of
summary judgment.”Thompson Everett, Inc., v. Nat'l Cable Adv7 F.3d 1312, 1323 (4th Cir.
1995).

DISCUSSION

Defendants assert that thereatgsgenuine dispute over materfiatts and they are entitled
to summary judgment as a matter of law. First, tgye that Plaintiff’ slisparate impact claims
and his claim of disparate treatment on the basis of national origipracedurally barred
because he failed to raise them in his EE@@rge. Second, Defendants argue that Plaintiff
cannot establisprima faciecases for his remaining claims)) (hce-based disparate treatment,
(2) retaliation; and (3) hage work environment.

Plaintiff's disparate impact claims are procediyrbarred for failure to raise them in his
EEOC charge. His other claims disparate treatment on the sasf race and national origin,
retaliation, and hostile work emenment are not similarly barred. However, Plaintiff has not
established a prima facie case &my of those claims as requiradder the standarset forth in
McDonnell Douglas Corp. v. Greedll U.S. 792 (1973), and thesed Defendants are entitled
to summary judgment on all counts.

l. Exhaustion of Administrative Procedures

Congress gave initial enforcement respaiigés for claims of discrimination on the
basis of race and national origmmthe EEOC. 42 U.S.C. § 2000e-b(&hus, to file a civil action
alleging discrimination under Title VII in federaburt, plaintiffs must first file a charge of
discrimination with the EEOC andleaust the administrative proceSee42 U.S.C. § 2000e-
5(f)(1); Chacko v. Patuxent Ins#429 F.3d 505, 508—-09 (4th Cir. 200®nce a charge has been

filed, the EEOC must provide notiof the charges to the employer, conduct an investigation of



the charges, and determine whettiere is reasonable causebtieve the charges are true. 42
U.S.C. § 2000e-5(b). The EEOC then attentptsemedy the allegediscrimination through
“informal methods of conferencepnciliation, and persuasiond. Only after these steps have
been taken and informal conciliation hasyen unsuccessful will the EEOC issue a Notice of
Right to Sueld. 8 2000e-5(f)(1).

“The EEOC charge defines the scope of pentiff’s right to institute a civil suit.”
Bryant v. Bell Atl. Md, In¢.288 F.3d 124, 132 (4th Cir. 2002). If “the claims raised under Title
VIl exceed the scope of the EEOC charge and aaygels that would naturally have arisen from
an investigation thereof, they are procedurally bar®de id at 132-133 (refusing to review the
merits of color and sex discrimation claims when plaintiff onlglleged race discrimination in
his EEOC charge)Smith v. First Union Nat'| Bank202 F.3d 234, 248 (4th Cir. 2000) (holding
plaintiff's retaliation claim was not proceduralbarred because her EEOC charge raised the
issue even though the charge made diffefacit allegations thadid the complaint)Dennis v.
Cnty. of Fairfax 55 F.3d 151, 156 (4th Cir. 1995) (holditigat Title VII claims of racial
discrimination in hiring, promabin, and training were proceduyabarred because he did not
raise those allegations in his EEOC chargd)hough this requirement is not meant as a
“tripwire for hapless plaintiffs,” the mergact that an EEOC charge is filgolo sedoes not
“automatically extend [the plaintiff] the righd a broad interpretation of the chargByington v.
NBRS Fin. Bank903 F. Supp. 2d 342, 349-350 (D. Md. 2012) (cifsyginor v. Fairfax Cnty.
681 F.3d 591, 594 (4th Cir. 2012)).

A. Defendant is entitled to summary judgmept Plaintiff's disparate impact claims
because Plaintiff did not exhaust administrative procedures for those claims.

An employee suffers disparate impactviolation of Title VIl when an employment

policy or practice, although o@al on its face, neertheless has a disproportionately



discriminatory impact on members of aofacted group to which the employee belorfgse
Anderson v. Westinghouse Savannah River4D& F.3d 248, 265 (4th Cir. 2005) (citiidalls v.
City of Petersburg895 F.2d 188, 191 (4th Cir. 1990)). Disparahpact claims are distinct from
disparate treatment claims; the allegation of one doegpsotfactogive rise to the otheGee
Carpenter v. Virginia Dep't of Transp5:06cv00035, 2006 WL 3314436 at *3 (W.D. Va. Nov. 14,
2006) (“While disparate treatment claims requiregbrof intent, disparate impact claims focus
on theresultsof employment practices” ifghasis in the original)see also Pacheco v. Mineta
448 F.3d 783, 792 (5th Cir. 2006) (dismissing dléia disparate impact claim where the EEOC
charge alleged only disparatedtment racial discrimination).

The disparate impact claims Plaintiff raiseghrs suit are well ogide the scope of the
EEOC charge. Plaintiff's charge does not idgnahy facially neutral employment policy or
practice, or specifically mention anygaJohn’s policy opractice at allSeeECF No. 39-7. His
allegations at most show a pattern of disparatitnent directed at him on account of his race or
national origin.ld. Although he claims he was paid less than Hispanic employees, the charge
does not allege that this was as a restian otherwise neutral company poli¢g. The only
sense in which Plaintiff's charge could be readltam disparate impact is if the totality of the
alleged disparate treatment were deemed theltref a Papa John’s policy giving too much
discretion to managers. HowevEBtaintiff does not make that argument and there is no evidence
the EEOC conducted an inviggttion along similar linesSeeECF Nos. 12, 39-9. It would be far
too generous a construction tife charge for the Court tosdiover disparate impact hidden
among his disparate treatment allegati@ee Byington903 F. Supp. 2d at 349-350.

Moreover, Plaintiff does naactually dispute Defendants’ claim that he failed to raise

disparate impact in the EEOC char@eeECF No. 39-1. His opposition brief erroneously



conflates disparate treatment atigparate impact; nowhere does Rl argue or allege that he
raised disparate impact in his chargk.There is thus no genuikspute on this issue.

Because Plaintiff did not raise disparate atipin his charge, and an investigation into
disparate impact would not reasolyaéirise from the charge, his claim is procedurally barred for
failing to exhaust administrative proceduresu3hDefendant is entitled to summary judgment
on Plaintiff’s race and nationaligin disparate impact claims.

B. Plaintiff exhausted the administrative procextufor his claim of disparate treatment on
the basis of national origin.

Defendants argue that Plaifisfnational origin disparate treatment claim is procedurally
barred because he failed to raise it in his EEOC charge. ECF No. 45 at 6—7. They note that he did
not check the appropriate box on the charge famd did not actually state his own national
origin. Id.

Plaintiff did, however, allege in his EEOC cbarthat he received reduced pay and fewer
opportunities to earn tips than did similarly aited Hispanic employees. ECF No. 39-7. Courts
have treated the term “Hispanic” as one capabldenoting either racer national origin for
Title VII purposes.Compare Rodriguez v. Kantot62 F.3d 1155 (4th Cir. 1998) (unpublished)
(national origin),with Bautista v. Clemson Unj\8:07-1287-HFF-WMC, 2009 WL 742721 at
*10 (D.S.C. Mar. 20, 2009) (race). Plaintiff’s chamgarative plausibly suggests that, in addition
to race discrimination, he also experienced disparaatment based on thetfaéhat he is not of
Hispanic origin. At least one court in the Fou@incuit has held that “non-Hispanic” qualifies as
a protected class for éhpurposes of stating prima facie case of national origin disparate
treatment.See E.E.O.C. v. PBM Graphics In877 F. Supp. 2d 334, 344 (M.D.S.C. 2012)
(holding that the EEOC met its burden of identifyangrotected class for the purposes of a Title

VIl national origin discrimination claim by allegg defendant’s practices discriminated against



non-Hispanic employees) Although Plaintiff did not check the box on the EEOC charge form
indicating national origin discrimation, his description of theéleged discrimination makes that
claim possible.ld.® Thus, Plaintiff's charge reasongbbave notice that he experienced
discrimination because his ratial origin was non-HispaniS&eeECF No. 39-7. Accordingly,
this Court will treat Plautiff's allegation that he was discriminated against because he was not of
Hispanic national origin as an allégm of national origin discrimination.

Defendants argue that Plaintiff's EEOC dedoes not give reasonable notice that he
alleged national origin discrimitian and would not have given rise an EEOC investigation of
that issue. ECF No. 45 atB. However, this is not likBryantor other cases where the plaintiff
raised novel bases for the alleged discrimination dgiog in civil court; here, Plaintiff simply
failed to check a box but alleged national oridiscrimination elsewhere on the docum&wse,
e.g., Bryant 288 F.3d at 132-133. To penalize Plaintiff solely for his failure to check a box, as
Defendants would have the Court do, would inappropriately convert the administrative process
into a “tripwire” for an unwanpro secomplainant.

Because Plaintiff's EEOC charge narrativevgganotice of a national origin disparate
treatment claim, that claim is not procedurdigrred. The Court will examine that claim, and
Plaintiff's remaining claims ofetaliation and hostilerork environment on their merits under the

McDonnell Douglagramework.

> Several circuits have also treated “non-Hispanic” as a protected class for Title VII purposes.
See, e.g., Meditz v. City of Newadk8 F.3d 364, 370 (3d Cir. 201Mphr v. Dustrol, Inc.306
F.3d 636, 639-640 (8th Cir. 2002) (ottened on other grounds).

®“| have been . . . paid lower wages than similarly situated Hispanic employees . . . No

reasonable explanation has been given regawdiygl am treated less favorably than similarly
situated Hispanic employees.” ECF No. 39-7.

10



Il. Application of the McDonnell Douglas Standard

In McDonnell Douglasthe Supreme Court establish@durden-shifting framework for
evaluating claims of employment discrimination and retaliation under Titled¥ll.U.S. 792.
Under this framework, Plaintiff hathe initial burden of establishing @ima faciecase by a
preponderance of the evidend&écDonnell Douglas411 U.S. at 8024alperin v. Abacus Tech.
Corp, 128 F.3d 191, 196 (4th Cir. 1990)erruled on other grounds by Baird v. Ro$82 F.3d
462 (4th Cir. 1999). Once Ptuiff has established jrima faciecase, the burden of production
shifts to the defendants to articulate a tiegate, nondiscriminatory reason for the adverse
employment actionSee Reeves v. Sanderson Plumbing Prods,,386.U.S. 133, 142 (2000).
The defendant’s burden here‘@e of production, not persuasiond. Plaintiff must then prove
by a preponderance of the evidence that the hegié reasons offered by his employer are but a
pretext for discrimination, thuseating an inference that Pamdhd’s did act with discriminatory
intent. Id. at 143. If Plaintiff cannot produce evidence demonstrating the falsity of Papa John’s
proffered reasons, then Defendants are enttdesummary judgment as a matter of ldav. at
148.

A. Plaintiff does not establishrima faciecases for his race and national original disparate
treatment claims.

To prevail on a claim of disparate treatmenplantiff must establish that “(1) [he] is a
member of a protected class; (2) [he] has satisfy job performance; (3) [he] was subjected to
an adverse employment action; and (4) similaiyated employees outside [his] class received
more favorable treatmentPrince-Garrison v. Md. Dept. dflealth and Mental Hygiene317
Fed. App’x 351, 353 (4th Cir. 2009). Adverse emphayt actions include decreases in pay or
benefits and discharge, imcling constructive discharg&ee Boone v. Goldirl78 F.3d 253,

255-56 (4th Cir. 1999). Constructive discharge occurs when an employee resigns because the

11



“employer deliberately makes the working conditiangolerable in an effort to induce the
employee to quit.Honor v. Booz-Allen & Hamilton, Inc383 F.3d 180, 186-187 (4th Cir. 2004)
(internal quotations omitted).

Plaintiff fails to establish several of thegtasite elements because he has not provided
evidence supporting his allegations beyorelf‘serving opinions or speculatiorSee McCain v.
Waste Mgmit.115 F. Supp. 2d 568, 574 (D. Md. 2000). filsee has not shown that he had
“satisfactory job performance.Prince-Garrison 317 Fed. App’x at 353. Plaintiff's only
evidence to that effect isshown opinion that he was an “exglary” employee. ECF No. 12 at
112. Even if that self-serving allegation werensbow sufficient, KerrMegivern, a Papa John’s
employee, avers in her affidavit that Plaintiad a track record dfardiness and unapproved
absences, including seven absences in the fosthrafter the pay reduot notice was issued in
May of 2008. ECF No. 45-1 at’3.

Second, several of Plaintiff’'s allegationsttne suffered an adverse employment action
also fail for want of supporting evidence. He gdle variously that: (1)is pay was reduced; (2)
his pay was withheld for takingreaks; (3) he was preventearr earning as much as other
employees because he was limited to two daekgeper trip; and (4) he was constructively
discharged. ECF No. 12 at 1 13, 25, 28. TRaintiff's pay was reduced to $5.15 is not
disputed. However, Plaintiff has provided no evide whatsoever that his pay was withheld for

taking breaks or that he was denied a comppaissword that would ka allowed him to earn

’ Defendants also provide substantial time sHa&t supporting the Megivern affidavit. ECF
Nos. 31-5, 45-2, 45-3. Plaintiff raises an objectmthe use of that data for summary judgment
purposes. ECF No. 39-1 at 10. However, it is unnecg$siathe Court to consider that data or
Plaintiff's objections thereto because Plaintiff has not met his burden to provide evidence
supporting his allegations. His own opinion of wieathis job performance was satisfactory is
insufficient to establish this element of a prima facie c&= McCain v. Waste Mgnit15 F.
Supp. 2d 568, 574 (D. Md. 2000).

12



more tips. He has not providepay stubs cross-referencedth hours worked, supportive
affidavits beyond his own, or anything thabwld lend plausibility to the unsubstantiated
allegations in his complaint. Plaintiff aldwas not provided any ewdce beyond his bare
allegations that he was subjected to an intolerable work environment that would lead a
reasonable person to resign. Plaintiff’s only allegahiere that passes muster is that his pay was
reduced from $6.15 per hour to $5.15 per hour.

Third, Plaintiff also fails to demonstrateath'similarly situated employees outside [his]
class received more favorable treatmemrince-Garrison 317 Fed. App’x at 353. Plaintiff
provides no evidence supportings lallegation that Hispanic engqylees were protected against
pay reduction.

Because Plaintiff has not provided aeyidence supporting the allegations in his
complaint, he has not establishedpama facie case of racial or national origin disparate
treatment in violation of TitlevIl. For that reason, under thdcDonnell Douglasstandard,
Defendants are entitled to summpgudgment on those claims.

B. Plaintiff does not establishmmima faciecase for his retaliation claim.

To state a claim for retaliation in violation ®itle VII, a plaintiff must show that (1) he
was engaged in a protected activity, (2) the migd@t acted adversely against him, and (3) that
there was a causal connection between the first two elensestd-lolland v. Washington Homes,
Inc., 487 F.3d 208, 218 (4th Cir. 2007). “Protectedivity” includes contesting an unlawful
employment practice, either through formallytpapating in an EEOGnvestigation or through
“opposing” the practiceSee McNair v. Computer Data Systems,, |42 F.3d 863 (4th Cir.
1999) (unpublished). The opposed practice musirtb@wful under Title VII and not merely an

“unfair” practice.ld. at *5. A plaintiff must also presesome evidence of actual opposition to

13



discrimination and not merely a self-servingadcterization of some communication with his
employer.ld. at * 5 (holding plaintiff failed to show particular letteconstituted opposition to
discriminatory treatment where the court did matve the actual letteonly the plaintiff’s
characterization of the letter).

Plaintiff has not shown he was engaged pratected activity. He did not file an EEOC
charge until after he left Papahh’s. ECF No. 12 at 1 29. TherefoifeRlaintiff did contest some
unlawful Papa John’s practice, it would viea been through informal opposition to a
discriminatory practice. However, the record skawly that he wrote three letters of complaint
to superiors prior to leaving Papa Johrmmne of which alleges Defendants engaged in
discriminatory behavior or otherwise actad violation of Title VII. ECF Nos. 39-2—-39-%.
Plaintiff also alleges that he placed a phonetodllave Parnigoni, Papa John's Vice President of
Operations, but his uncorroborateescription of that call cannabn its own, show that he was
engaged in a protected activifee McNair 172 F. 3d 863 at *5. Wibut any actual evidence
suggesting that he was engaged in a protesmtédity, Plaintiff has failed to establishpima
facie claim of retaliation.

C. Plaintiff does not establish a prima facie cfmehis hostile work environment claim.

To establish a race-based hostile work emriment claim, a plairffi must show that he
was subjected to harassment that was (1) unwelcome, (2) based on his race, (3) severe or
pervasive, and (4) could be imputed to his empldgeeGraham v. Prince George’s Cntyl91
Fed. App’x 202, 204 (4th Cir. 2006). Factors rgpito the severity and pervasiveness of
discriminatory harassment include “the frequemd the discriminatoryconduct; its severity;

whether it is physically threatening or humiliagjror a mere offensive utterance; and whether it

14



unreasonably interferes with amployee's work performancedarris v. Forklift Systems, Inc.
510 U.S. 17, 23 (1993kee alsoSpriggs 242 F.3d at 184 (finding ece-based hostile work
environment when plaintiff was “exposed on a ‘@onous daily’ basis” tahe defendant’s racist
remarks about African-Americangpladokun v. Grafton Sch., Inc82 F. Supp. 2d 483, 493—
494 (D. Md. 2002) (holding two instances in whiclsupervisor used the word “nigger,” though
odious and more than a “mere offensive utterdmnveere not alone severe or pervasive enough to
create a hostile work environment).

Plaintiff here raises several allegations of harassment; however,unable to show that
there were any racially-motivated instances of harassment sufficiently severe or pervasive to be
actionable under Title VII. Only a single, vagaléegation that Plaintiff was called “nigger” by
an unidentified coworker an unspecified numbetiraeés bears any relation to his race. ECF No.
12 at  26. That allegation is neither specific enoumr otherwise supported by any evidence
outside the complaint or Plaintiff's affidavit. Evéinsuch a hateful slur was actually directed at
Plaintiff, one or several isoked incidents of the use of therd “nigger,” though detestable, do
not constitute “severe or pervasive”’ condu@teOladokun 182 F. Supp. 2d at 494. Plaintiff
therefore has not establishegrama faciecase of hostile work environment under Title VII and

Defendants are entitled to summpgudgment on that claim.

® The letters instead request that managemenstigete allegedly insultand violent behavior
by a coworker and demand the returingproperly withheld pay. ECF Nos. 39-2—-39-4.

® Plaintiff does not allege anyaially-charged language was usauating the two altercations he
describes in detail, nor does he explicitly claivat those incidents occurred because of his race.
ECF Nos. 12 at 1 14-21, 39-13. At most, theyeweeled by an unpleasant supervisor, but
mere unpleasantness is not “severe@argdasive” harassment under Title \V@ee Oladokun

182 F. Supp. 2d at 494.
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CONCLUSION
For the foregoing reasons, DefendaMstion for Summary Judgment [ECF No. 31]
shall be granted.

A separate Order follows.

Date: July 17, 2013 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE
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