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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JAMES A. HENSON, JR. *

Plaintiff *

% * Civil Action No. RWT-12-763
JAMES W. MILLER, etal., *

Defendants *

*k%k

MEMORANDUM OPINION

Pending are Defendants Lieutenant Rodnelikin, Sergeant Phillip D. Merling, CO I
James W. Miller, CO Il Floyd P. Benson, CO Il Gdra. Wilson, Jr., CO Il Vincent J. Lark and
Ronald S. Weber, MHPCA'’s, Motion to Disssi, or in the Alternative Motion for Summary
Judgment and Plaintiff's responses thefetBCF Nos. 27, 38-40, and 41Upon review of the
papers filed, the Court finds a hearing in this matter unnece&eelocal Rule 105.6 (D. Md.
2011).

Background

Plaintiff alleges that orFebruary 22, 2012, Benson moved Plaintiff from protective

custody and placed him a cell next to an inmate Rlaintiff alleges assaulted him in October of

20112 Plaintiff further alleges that on Maré) 2012, Likin, Merling, Wilson, Lark, Wilson and

! Plaintiff's Motion to Amend his opposition (ECF No. 41) shall be granted.

2 To the extent Plaintiff raises new claims regarding interference with his mail and religious materials in his
oppositions to the pending dispositive motion, thosendaire not properly befotke Court and will not be
considered here. If Plaintiff believes his civil rights haverbeolated, he is free to file new civil rights complaint
setting out those claims.

3 Plaintiff previously filed suit regarding the assault adl a® allegations concerniridefendants Wilson, Merling,
Lark and Weber assigning him to a cell withkies, an alleged “professed racistSee Henson v. LikjCivil
Action No. RWT-11-2719. Defendants were granted summary judgment. Weber was not named rdaaefe
that case, but could have been named and as such Plaintiff is estopped from litigating this claimmgainst hi
Where there has been a final judgment on the meritpliioasuit, an identity of the cause of action in both the
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Weber moved him to a cell with a professed rad®aintiff states that Miller came to Plaintiff's
cell and stated, “I promise you worse as lucky the next time,gger.” Miller then walked to
another cell and told the inmate housed theretikawould have Plaiift's door unlocked and
instructed the other inmate (Roy Jenkins) to kithhiPlaintiff states thate asked Miller for an
ARP complaint form and was advised that thee¥e none for him pursuant to Likin’s order.
ECF No. 1. As relief, Plaintifaisks that Defendants be suspehd#hout pay and prosecuted.
He also asks that he be moved from WCh® Maryland Correctional Training Centeld.

Defendant Likin avers that Plaintiff has atory of refusing cellmas. ECF No. 27 at 4
& Ex. A. He claimed to correctional staff thag¢ has “snitched” on a m#er of a prison gang
and as a result a “hit” has been placed on him. Correctional staff have been unable to
substantiate Plaintiff's claimld., Ex. A. Likin notes that thBivision of Correction maintains
records of all inmates known to be enemies & another and before cell assignments are made
the enemy list is checked to imeuhat cell mates are not known enemies. Likin avers that no
inmate has ever been assigned to Plaintiff's itelere was any indi¢cen of hostility between
them.ld.

At the time of the events complained of Plaintiff was assigned to WCI's Special
Confinement Housing Unit (SCU)Likin avers that because s so assigned, Plaintiff never

left his cell unless he was the only inmate on thredtig of his cell. Plaintiff took recreation and

earlier and the later suit, and an identity of parties or their privies in the twaessiifisdicatais establishedSee

Pension Ben. Guar. Corp. v. Beverldp4 F. 3d 243, 248 (4th Cir. 2005). The doctrineesfiudicataprecludes

the assertion of a claim after a judgmentthe merits in a prior suit by the same parties on the same cause of action.
See Meekins v. United Transp. Uni®A6 F. 2d 1054, 1057 (4th Cir. 1991). In addition, “[n]ot only does res
judicata bar claims that were raised and fully litigategrétvents litigation of all grouds for, or defenses to,

recovery that were previously available to the partiesydégss of whether they weresasted or determined in the

prior proceeding.”Id., quoting Peugeot Motors of America, Inc. v. Eastern Auto Distributors,882.F. 2d 355,

359 (4th Cir. 1989).



showers alone and his meals were delivered to His I€dne left his cd to go anywhere he was
escorted by correctional staffPlaintiff was housed in a cell xieto inmate Roy Jenkins, an
inmate with whom Plaintiff had a previous attation, for approximately three weeks. Being
housed there, however, had no effect on Plainstifety and security giwehis single cell status
on the segregation tietd.

Likin further avers that he normally picks up 200 ARP forms weekly and places them in
the control center on the segregation tier so they are available to staff to give to inmates who
request them. Likin avers thatig standard procedure to prdeian ARP form to any inmate
who requests one and that ithgr 2012 there was never a tinmhen ARP forms were not
available. Likin further avers & if an inmate asks for a form and a tier officer does not provide
one, the inmate can simply ask the next shift’s officer for one or write to Likin to receive a form.
Alternatively, an inmate could submit an admetrative remedy request simply by writing to the
Warden. Plaintiff never compfeed to Likin regarding Miller's refusal to give him an ARP
form. 1d.

James Miller denies that he ever called Plaintiff a racial slur or that he ever had a
conversation with another inmateRigintiff alleges. Mier further avers thads a tier officer he
is without authority to havéwvo or more cell doors opened onyatier at the same time. He
avers that the control center officer contrtie locks and cell doorare not opeed until the
control center officer is assured that the inmhasage been placed in appropriate restraints. Once
the inmate is restrained the cantcenter is advisethat the cell door malge unlocked. Miller

avers that he has never degfrom this procedured., Ex. B.



Standard of Review
A. Motion to Dismiss
The purpose of a motion to dismiss pursuankéd. R. Civ. P. 12(b)(6) is to test the
sufficiency of the plaintiff's complaintSee Edwards v. City of Goldsbod¥8 F.3d 231, 243
(4th Cir. 1999). The dismidsfr failure to state a claim upamhich relief may be granted does
not require defendant to estshl “beyond doubt” that plaintiftan prove no set of facts in
support of his claim which wodlentitle him to relief. See Bell Atlantic Corpv. Twombly 127
S.Ct. 1955, 1968-69 (2007). Once a claim has Isémted adequately, it may be supported by
showing any set of facts consistent witie allegations in the complainkd. at 1969. The court
need not, however, accept unsupported legal allegaieasRevene v. Charles County Comm'rs,
882 F.2d 870, 873 (4th Cir. 1989), legal cos@us couched as factual allegatiosese Papasan
v. Allain, 478 U.S. 265, 286 (1986), or conclusory fataleegations devoid of any reference to
actual eventssee United Black Firefighters v. Hir€04 F.2d 844, 847 (4th Cir. 1979).
B. Summaryudgment
Summary Judgment is gaveed by Fed. R. Civ. P. 5&)(which provides that:
The court shall grant summary judgment if the movant shows that
there is no genuine dispute asatty material facand the movant
is entitled to judgment as a matter of law.
The Supreme Court has clarified that this sloeet mean that any factual dispute will
defeat the motion:
By its very terms, this standardopides that the mere existence of
somealleged factual dispute between the parties will not defeat an
otherwise properly supported tian for summary judgment; the
requirement is that there be genuineissue ofmaterialfact.

Anderson v. Liberty Lobby, In&477 U. S. 242, 247-48 (198@mphasis in original).
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“The party opposing a properly supported rmntfor summary judgment ‘may not rest
upon the mere allegations or deniafdhis] pleadings,’ but rathanust ‘set forth specific facts
showing that there is a genuine issue for trigB8uchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 525 (4th Cir. 2003) (alteratiororiginal) (quoting Fed. R. Civ. P. 56(e)).
The court should “view the evidence in the lightsthfavorable to . . . the nonmovant, and draw
all inferences in her favor wibut weighing the evidenaw assessing the witness’ credibility.”
Dennis v. Columbia Colleton Me@tr., Inc,, 290 F.3d 639, 644-45 (4th Cir. 2002). The court
must, however, also abide by the “affirmative oéllign of the trial judge to prevent factually
unsupported claims and defen$esn proceeding to trial.”Bouchat 346 F.3d at 526 (internal
guotation marks omitted) (quotidgrewitt v. Pratt 999 F.2d 774, 778-79 (4th Cir. 1993), and
citing Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)).

In Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986) the Supreme Court
explained that in considering a motion fomsuary judgment, the “judge’s function is not
himself to weigh the evidence and determinetthiéh of the matter but to determine whether
there is a genuine issue for trial.A dispute about a nerial fact is genuinéif the evidence is
such that a reasonable jury could return a verdict for the nonmoving pédtydt 248. Thus,
“the judge must ask himself nathether he thinks the evidenaamistakably favors one side or
the other but whether a fair-minded jury coulture a verdict for the [nonmoving party] on the
evidence presentedld. at 252.

The moving party bears the burden of showtingt there is no genuine issue as to any
material fact. No genuine issue of materadtfexists if the nonmoving party fails to make a

sufficient showing on anssential element of his or her case@svhich he orshe would have



the burden of proof. See Celotex Corp. v. Catre#t77 U.S. 317, 322-23 (1986). Therefore, on
those issues on which the nonmoving party hasvtnden of proof, it is his or her responsibility
to confront the summary judgment motion with affidavit or other similar evidence showing
that there is a genuine issue for trial.

Analysis

The Court must first consider Defendanttaim that Plaintiffs complaint must be
dismissed in its entirety due to his failuil@ exhaust administragv remedies. The PLRA
provides, in pertinent part:

(a) Applicability of admistrative remedies

No action shall be brought with respéatprison conditions under section 1983

of this title, or any other Federal law, Byprisoner confined in any jail, prison, or

other correctional facility until such administrative remedies as are available are

exhausted.
42 U.S.C§ 1997e.

Plaintiff is subject to the strict requiremerts the exhaustion provisions. It is of no
consequence that a Plaintiff is aggrieved by a single occurrence, as opposed to a general
condition of confinement claimSee Porter v. Nussle534 U.S. 516, 528 (2002) (no distinction
is made with respect to exhaustion requieat between suits alleging unconstitutional
conditions and suits alleging unconstitutional comdu&xhaustion is also required even though
the relief sought is naattainable through resort to tleministrative remedy proceduréSee
Booth v. Churner532 U.S. 731, 741 (2001). A claim whibhs not been exhausted may not be

considered by this courSee Jones v. Bock49 U.S. 199, 220 (2007).

In Maryland, filing a request for administinee remedy with the warden of the prison



is the first of three steps in the ARP processe ARP must be filed within 30 days of the date
on which the incident occurred, 80 days of the date the inmdiest gained knowledge of the
incident or injury giving rise to the complainghichever is later. If the request is denied, a
prisoner has thirty calendar datgsfile an appeal with the @amissioner of Correction. If the
appeal is denied, the prisoner has thirty dayllé¢ca grievance with the Executive Director of
the Inmate Grievance Offic6eeMd. Code Ann. Corr. Seng8 10-206, 10-210; Md. Regs.
Code title 12 § 07.01.03. To show exhaustion, thenBtamust demonstratthat he appealed his
grievance through all three stapghe administrative process.

Administrative remedies must, however, d@eailable to the prisoner and this court is
“obligated to ensure that any defects in adstrative exhaustion were not procured from the
action or inaction of prison officialsAquilar-Avellaveda v. Terrell478 F.3d 1223, 1225 (10th
Cir. 2007). The Fourth Circuit has addrekfiee meaning of “available” remedies:

[A]n administrative remedy is not consideradhave been available if a prisoner,

through no fault of his own, was preved from availing himself of itSee Id.

478 F.3d at 122%aba v. Stepp458 F.3d 678, 684 (7th Cir. 2006). Conversely, a

prisoner does not exhaust allailable remedies simply by failing to follow the

required steps so that remedies thateowere available to him no longer agee

Woodford v. Ngo548 U.S. 81, 89 (2006). Rather,lie entitled to bring suit in

federal court, a prisoner must have méli all available remedies “in accordance

with the applicable procedural rules,” g@t prison officialshave been given an

opportunity to address the claims administratividy.at 87. Having done that, a

prisoner has exhausted his available remedies, even if prison employees do not

respondSee Dole v. Chandlgd38 F.3d 804, 809 (7th Cir. 2006).

Moore v. Bennettb17 F. 3d 717, 725 (4th Cir. 2008).
Thus, Plaintiff's claims mugbe dismissed, unless he can show that he has satisfied the

administrative exhaustion requirement under the PldRAhat Defendantkave forfeited their

right to raise non-exhaustion as a defe@®® Chase v. Pea®86 F. Supp. 2d 523, 528 (D. Md.



2003). The PLRA'’s exhaustion requirement isigeed so that prisonepirsue administrative
grievances until they receive a final denial of ¢k@@ms, appealing through all available stages in
the administrative proces€hase 582 F.Supp.2d at 53@ibbs v. Bureau of Prison®86 F.
Supp. 941, 943-44 (D. Md.1997) (dismissing a federiabper’'s lawsuit for failure to exhaust,
where plaintiff did not appedaiis administrative claim through all four stages of the BOP’s
grievance process)Booth v. Churner 532 U.S. 731, 735 (2001) (affirming dismissal of
prisoner’s claim for failure to exhaust where“hever sought intermediata full administrative
review after prison authority denied reliefJhomas v. WoolunB837 F.3d 720, 726 (6th Cir.
2003) (noting that a prisoner stuappeal administrative raljs “to the highest possible
administrative level”)Pozo v. McCaughtry286 F.3d 1022, 1024 (7thrC002) (prisoner must
follow all administrative steps to meet the exheusrequirement, but need not seek judicial
review).

Defendants, who have raised non-exhaustioanaaffirmative defense, provide evidence
that Plaintiff never contacted tlodficer in charge of the segre@an tier or the Warden regarding
his complaints and/or his allegatis that a particular officer refad to provide him with an ARP
form. Defendants note that in the event a tféicer refused to provide Plaintiff with the ARP
form he could have simply asked the officer on the next shift or written to Likin or the Warden.
Further, the record evidence demonstratesRlantiff did have access to ARP forms during the
time in question as he filed six ARPs betm January 9 and April 19, 2012, none of which
concerned the events complained of herelaintiff has failed torespond to Defendants’
affirmative defense. Plainti§’ bald allegations contained s complaint regarding his access

to the administrative remedy process areeuoely his ability to file other remedy requests



regarding other complaints during and aftex complaints complained of herei&eeECF No.
27, Ex. C. Plaintiff has failed tdemonstrate that through no lfaof his own, he was prevented
from availing himself of the administrative processAs Plaintiff has utterly failed to exhaust
such administrative remedies as were avalablhim, his case shall be dismissed.
Conclusion
For the aforementioned reasons, Defendavitgion, construed as a motion for summary

judgment, shall be granted. A separate Order follows.

July 15, 2013 /sl
Date Rogel. Titus

United States District Judge



