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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

METROPOLITAN REGIONAL
INFORMATION SYSTEMS, INC.

V. Civil No. AW 12-954

AMERICAN HOME REALTY
NETWORK and JONATHAN
J. CARDELLA

and

AMERICAN HOME REALTY NETWORK
and

METROPOLITAN REGIONAL
INFORMATION SYSTEMS,

NATIONAL ASSOCIATION OF REALTORS,
and DOES 1-25

L S S S B R N N N N N N N S

REPORT AND RECOMMENDATION

Presently pending are a Motion for Conterfied by Plaintiff Metropolitan Regional
Information Systems, Inc. (MRIS), ECF No. 92, and a Motion for Leave to File a Surreply by
Defendant American Home Realty Network, I(BHRN). ECF No. 113. The issues have been
fully briefed and no hearing is necessa8eel.ocal Rule 105.6.

l. Background

The relevant background is set authe Court’s August 27, 2012 opinidigtro. Reg'l
Info. Sys. v. Am. Home Realty Network,,I888 F. Supp. 2d 691, 696-97 (D. Md. 2012),
granting MRIS’s Motion for Preliminary Injunction:

MRIS facilitates real estatigansactions in the midtlantic region by operating

and maintaining an automated databesesisting of compiled property listings

and related informational content. Toeuthe database, real estate brokers and

agents are required to execute a supson agreement. Subscribers agree to

upload their real estate listings to the MRIS Database and to assign to MRIS the
copyrights in each photograph included in those listings. Upon payment to MRIS
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and subject to terms and conditions, subscs are granted ac®to all the real
estate listings in the MRIS Database and the right to display those listings on their
own websites via a licensed data feed. MBI®rsees the use and content of the
listings to ensure that subscribesse complying with MRIS’s rules and
regulations and information quality stdards. In addition to the services
provided to subscribers, MRIS makesmilied content available to consumers
through a free website, www.homesdatabase.com.

MRIS files its claims of copyright ownédri in the MRIS Dathase with the U.S.
Copyright Office each quarter, in accomith the registration procedures
applicable to automated databasese Topyright registtgons for the MRIS
Database list “text” and “photographs” pee-existing material and the basis of
the copyright claims. To protect its iffextual property, MRISaffixes its mark
and copyright notice—i.e., “© 2012 MRIS—to photographs in the MRIS
Database.

* kkk k%

AHRN owns and operates the website diiorCity.com, a natiwal real estate
search engine and provider of real estgjent ratings and rankings. . . . Users of
the NeighborCity.com website can findtioawide real estate listings using
search parameters such as geographiomegmd price range. If users find a real
estate agent or a propethat interests them, Neighlggity.com connects the user
with the local agent of choice or a remmended agent for threquested property.
NeighborCity.com is compensated for itseagmatching and referral services if
the lead turns into a sale.

AHRN has not acquired a license or pession from MRIS to reproduce, display,

or otherwise use the MRIS Databastowever, NeighborCity.com has displayed

Maryland real estate listgs containing photographs from the MRIS Database.

On March 28, 2012, MRIS filed@mplaint against AHRN allegin@ter alia, direct
copyright infringement against AHRN resultirgm the reproduction of photographs from the
MRIS Database. The Court issueg@reliminary injunction in MES’s favor. AHRN then filed a
motion to clarify the injunction, ahthe court refashioned the umction into its present form:

AHRN and all persons acting under its diten, control or authority are hereby

preliminarily enjoined from unauthorizezbpying, reproduction, public display,

or public distribution of MRIS’s copyghted photographs and from preparing

derivative works based upon MR$Sopyrighted photographs.

ECF No. 65 at 2.



MRIS filed the instant Motion for Contemptleging that “thousands of photographs
from the MRIS Database bearing a ‘© MRnotice currently are displayed on the
[NeighborCity.com] website” in vialtion of the preliminary imjnction. ECF No. 92-1 at 2.
AHRN does not dispute thatdisplayed photographs on its bgte containing a “© MRIS”
image, but argues that it did sointentionally, and insists thatdorrected the oversight within
hours of receiving MRIS’s Motion for Contempt.

. Analysis

A. Civil Contempt

“The purposes of civil contempt aredoerce obedience to a court order and to
compensate a party for losses sustained as a result of the contuivagneér v. Bd. of Educ.
340 F. Supp. 2d 603, 619 (D. Md. 2004) (citinge GMC 61 F.3d 256, 258 (4th Cir. 1995)).
To establish civil contempt, a movant makbw the followingoy clear and convincing
evidence:

(1) the existence of a valid decree ofigththe alleged contemnor had actual or

constructive knowledge; (2) . . . that the deas@s in the movant'$avor;” (3). . .

that the alleged contemnby its conduct violated the terms of the decree, and had

knowledge (at least constructivef) such violations; and {4 . . that [the] movant

suffered harm as a result.
Wagner 340 F. Supp. 2d at 619-20 (citid@H Tax, Inc. v. H&R Block Eastern Tax Servjces
Inc., 359 F.3d 699, 705 (4th Cir. 2004&e also Ashcraft v. Conoco, In218 F.3d 288, 301
(4th Cir. 2000).

MRIS has made the requirstiowing as to eacheshent of civil contempt. There is no

dispute that AHRN had actual knowllge of this Court’s prelimingrinjunction and that it was

1 AHRN asserts that MRIS should have first moved for an Order to Show Cause. ECF Non@7f Me cases
cited by AHRN stands for this proposition, nor does AHERN any authority requiring this procedure. MRIS'’s
motion is not defective.



issued in MRIS’s favor. However, the pastidgispute whether AHRN olated the injunction,
and if so, whether AHRN had actual or cbastive knowledge of the violation.

AHRN argues that it did not elate the Court’s order becsaiMRIS has not proven a
valid copyright and alleges imfigement of its database ratithan a compilation copyright
registration. AHRN also claimsdha violation occurs only whetthe copyright holder [can]
link the allegedly infringing photagph to the copyright registrah.” ECF No. 97 at 11. This
argument may be relevant to theritseof the underlying case, biiis not relevant to whether
the preliminary injunction has been violateéthat order enjoins AHRN from the unauthorized
reproduction otopyrightedphotographs from MRIS’s databaseCF No. 64 at 6. A violation
of the order does not depend on whether theragiptg have also been registered with the
Copyright Office? The question, for purposes of this contempt motion, is whether AHRN
reproduced MRIS’sopyrightedphotographs, regardless of their ultimate status.

The Court has found that “[t]o protect its iieetual property, MRIS affixes its mark and
copyright notice—i.e., ‘© 2012 MRIS'—tphotographs in the MRIS Databasédetro. Reg’)
888 F. Supp. 2d at 696. The Court has also thaldMRIS files its claims of copyright
ownership quarterly in accordance with regison procedures, th&he registration of
compilations is ‘sufficient to provide copyrigptotection to the underlying works which those
[compilations] encompassedjt. at 696-97 (quotingkoom, Inc. v. Imageline, Inc323 F.3d
279, 283-84 (4th Cir. 2003)), and that MRIS hasgistered copyright dhe MRIS Database,
see idat 705 (MRIS is “the owneaand registrant of the MRIBatabase compilation.”). The
Court based the preliminary injunction on “pexsive evidence of AHRN'’s direct copying of

photographs containing the MRIS mark and copyright ndta® the MRIS database onto

2 MRIS does not dispute that it muestentually register the relevantpmights to ultimately succeed on its
infringement claims. ECF No. 108 at 11 (citiRged Elsevier, Inc. v. Muchnjcd30 S. Ct. 1237, 1241 (2010)).
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NeighborCity.com.”ld. at 711 (emphasis supplied). ledeMr. Tilman Thederan, AHRN'’s
lead software architect, attests that he “urtdexsthat the preliminary injunction enjoined
AHRN from copying copyrights etent, particularly phaigraphs bearing the MRIS
watermark,” ECF No. 97, Ex. 7, and AHRNyaes that it complied with the preliminary
injunction by using a program designed to préwerch photographs from being displayed on its
website. In short, the Court’s preliminaryunction applies to afphotographs in MRIS’s
database that bear its mark and was so utwet®y AHRN. AHRN vioated the terms of the
preliminary injunction by reproducing suphotographs on its NeighborCity.com website.

AHRN also disputes that it had knowledge, actratonstructive, of the violation. Mr.
Thederan explained in a declaration that, dfeewas instructed that AHRN had been enjoined
from using MRIS’s copyrighted photographs, he “programmed the website logic to filter out
MRIS photographs by targeting centaéentifiers that were inakded in each property listing
acquired from a third party website that pulsdis MRIS listings.”"ECF No. 97, Ex. 7. Upon
learning that “MRIS photographad reappeared on AHRN'’s Neighlity website, in violation
of the Court’s November 13 Order,” Thedefanmediately investigated the situation and
quickly learned” that a third party websitedifainbeknownst to [Thederan] . . . changed the
identifier for MRIS, and thus AHRN'’s websitegiz no longer recognized the new identifier for
MRIS.” Id. This, according to Thederan, alled “MRIS photographs to bypass AHRN'’s
website logic . . . and display uméntionally on NeighborCity.com.1d.

The Court should charge AHRN with constiue knowledge of the contents of its

NeighborCity.com website. AHRN makes naioh that it checks its websites for MRIS

3 AHRN'’s request that this Court order briefing regarding the identity of the individuals who took the offending
photographs, ECF No. 121, should be denied becauseghatissnot relevant to the present motion for contempt.
In addition, the request is accompahi®y neither authority nor explanatiof why it was not made timely in
AHRN's opposition. AHRN simply states that this Court should order such briefing becentiseracourt did so in
a similar case.



copyrighted photographs, and even acceptingARHRN fixed one programming error, it did so
only after MRIS filed the current motion. Thpeeliminary injunction rquires AHRN to make
diligent and good faith efforts to comply or face sanctions for failing to délappy Sumo
Sushi, Inc. v. Yapona, In008 U.S. Dist. LEXIS 77715, *3-4 (D. Utah Oct. 3, 2008) (“[A]
district court is justified in gddging a person to be in civil carhpt for failure to be reasonably
diligent and energetic in attempting to accomplish what was orderadtig Grill v. S.T.F.B.
Corp,, 1997 U.S. Dist. LEXIS 13590, *13 (S.D.N.8ept. 4, 1997) (supporting a finding of
contempt when “the party has not diligenttieanpted in a reasonable manner to comply with
the Court’s order”).

Finally, MRIS has shown that it suffered haasa result of AHRN'’s violation of the
preliminary injunction. The Cotifound that MRIS’s reputation will suffer harm in the real
estate market because “NeighborCity.com reateditings that display MRIS’s copyrighted

content . . . contain inaccurasiregarding the listed prope#ieand these “inaccuracies are

likely to affect the credibility and integrity dfie content published and disseminated by MRIS . .

..” 888 F. Supp. 2d at 712. The Court also found that “NeighborCity.com’s use of
informational content from the MRIS Database . . likely to divert traffic from
www.homesdatabase.com, a publicly available welis#eMRIS operatesnal uses to generate
leads with potential subscribersld. AHRN argues that MRIS must provide proof of
“commercial injury,” ECF No. 97 at 13, but “[a]jvil contempt fine, although compensatory,
need ‘not always be dependent on a destration of “actual pecuniary loss.”JTH Tax 2009
U.S. Dist. LEXIS 132216 at *18 (quotifdanhattan Indus., Inc. v. Sweater Bee By Banff, Ltd.
885 F.2d 1, 5 (2d Cir. 1989) (citinggman v. Krentler-Arold Hinge Last C9.284 U.S. 448,

455-56 (1932)). MRIS has adequately shown ithads been harmed by AHRN ‘s violation of



the court’s preliminary injunction.

B. Remedy

The appropriate remedy for civil conteniptvithin the Court’s broad discretion re
GMC, 61 F.3d 256, 259 (4th Cir. 1995). “Remediedude ordering the contemnor to reimburse
the complainant for losses sustained &or reasonable attorney’s feedd. (citation omitted).
“However, the remedies and sanctions mugebeedial and compensatory and, unlike criminal
contempt, nonpunitive.’ld. (citation omitted). “Before awarding attorney’s fees, however, a
finding of ‘willful disobedience’ may be required,” and a contemnor’s actions must at least rise
to the level of “obstinacygbduracy or recalcitrance¥Wagner 340 F. Supp. 2d at 620, 620 n.8
(citations omitted).

In this case, the actual lossesfered by MRIS are difficult tdetermine. In such cases,
“the statutory damage values may be utedstimate the value of actual damagerdsh Raj
Films, Inc. v. Bobby Music Co. & Sporting Goods, 12006 U.S. Dist. LEXIS 96376, *39
(E.D.N.Y. July 5, 2006) (quotingime Warner Cable v. U.S Cable T.920 F. Supp. 321, 329
(E.D.N.Y. 1996)). Section 504(c)(df the Copyright Act, which provides for damage awards in
cases of copyright infringememirovides the relevant measuredaimages in the context of this
motion for contempt. It mvides in relevant part:

[T]he copyright owner may elect, at any titmefore final judgmenis rendered, to

recover, instead of actudamages and profits, an awasf statutory damages for

all infringements involved in the action, witbspect to any one work . . . in a sum

of not less than $ 750.00 or more than $ 30,000.00 as the court considers just.
17 U.S.C. 8 504(c)(1). The victimized copyrigiviner is entitled tone award per “work”

infringed. Thus, the appropriate award dependaloat constitutes a “work” for purposes of

§ 504(c)(1).



MRIS contends that the Court shouldler AHRN to pay MRIS $750 per infringed
photographseeECF No. 92 at 16, whereas AHRN ass#ré the facts warrant only a single
award per infringedompilation SeeECF No. 97 at 16. I€ostar Group, Inc. v. Loopnet, Inc.
164 F. Supp. 2d 688, 709-12 (D. Md. 2001), the cdigtussed at lengthe question whether
photographs on a real estate website shouttbbsidered subparts of one compilation or
independent works for purposes of awardingnages under 8 504(c)(1). The court found the
critical issue to be whether the photographs aystered as part of@mpilation or registered
as individual copyrights separbtérom a compilation. The courésolved this issue by noting
that (1) the language on the registratiorm read “REVISED COMPILATION OF
DATABASE INFORMATION; SOME ORIGNAL TEXT AND PHOTOGRAPHS”; and (2)
“[t]he registration makes no mention of the numixeany specific features the photographs.”
The court concluded that the phataghs on the real estate databasee “registered only as the
components of a compilationld. at 712.

Here, too, MRIS filed its claims of copyrigbtvnership only with rgard to its Database,
the copyright registrations for the MRIS Databdist “text” and “phatgraphs” as pre-existing
material, and the registrations make no nwntf any specific features of the photograplts
at 711. MetrdReg’l 888 F. Supp. 2d at 696. Thus, for purposes of assessing damages, the
photographs do not constitute separate “wblks rather are parts of a compilatioBee Xoom,
Inc. v. Imageline, In¢323 F.3d 279, 285 (4th Cir. 2003A{though parts of a compilation or
derivative work may be regarded as indepenaerks for other purposes, for purposes of
statutory damages, they constitute onekwicitation and quotation marks omitted). MRIS
may only recover one statutory damageard for each registered compilatidbee Costar

Group, 164 F. Supp. 2d at 712 (“CoStar will only ddagible for 13 statutory damage awards,



corresponding to the number ofjigtered compilations . . . .")Here, given the attempt to

correct the violation, it is recommended that AHRN be ordered to pay MRIS a compensatory
award of $1,000 per week for reproducing MRI&pyrighted photographs in violation of the
preliminary injunction.See Walpole Woodworkers v. Atlas FencRi F. Supp. 2d 247, 255

(D. Conn. 2002) (explaining that contemnor willdagbject to a fine of $2,500 each time it
violates the court order preuvary it from using copyrighteghotographs in its catalogue);
Marshall v. Marshall 2012 U.S. Dist. LEXIS 45700 (E.D.N.Y. Mar. 30, 2012) (awarding $3,125
per infringed instructional hairding video). AHRN admits thahe photographs were displayed
from November 30, 2012 until January 17, 2013.FB®. 97 at 5-6. It is thus recommended
that AHRN be ordered to pay MREY,000 for this seven week period.

MRIS also argues that it is entitled to attorney’s fees associated with filing its motion for
contempt. As stated earlier, attorney’s feesuthonly be awarded if the contemnor’s actions
“rise at least to the level &bbstinence or recalcitrance see Capital Source Fin., LLC v. Delco
Qil, Inc., 520 F. Supp. 2d 684, 687 (D. Md. 2007), wioften requires almwing of wilful
conduct on behalf of the contemn@olumbia Gas Transmission Corp. v. Mangione Enters.

964 F. Supp. 199, 204 (D. Md. 1996) (citidtyeska Pipeline SerCo. v. Wilderness So¢'¢21
U.S. 240, 258 (1975)). MRIS hast at this time presented sui&nt evidence to show that
AHRN'’s behavior was recalcitrant or wilful. This AHRN’s first violation and it was corrected
only a few hours after MRIS gaveHRN notification of the problerfi. The request for
attorney’s fees should be denied at this time.

MRIS also asks the court to convert the preliminary injunction into a permanent

* MRIS has moved for leave to supplement its motion for contempt with evidence of a subsedgigom vf the
preliminary injunction. ECF No. 126. The Court shogildnt that motion and treat it as a request for additional
damages. In this context, if MRIS shows violations of the preliminary injunction occurringhafferesent motion
was filed, it is quite possible that these violations would be deemed wilful for purposes of awaodirveysitfees
and costs.



injunction and to release MRIS’s $10,000 bond. obtain a permanent injunction, a plaintiff
must demonstrate:

(1) that it has suffered an irreparable injury; (2) that remedies available at law,

such as monetary damages, are inadedaatempensate for that injury; (3) that,

considering the balance of hardshipstween the plaintiff and defendant, a

remedy in equity is warranted; and (#at the public interest would not be

disserved by a permanent injunction.
Christopher Phelps & Assocs., LLC v. Gallowd92 F.3d 532, 543 (4th Cir. 2007). MRIS has
not even attempted to justify itequest for a permanent injunctiofttwan analysis of these four
factors. Regardless, the court should ddeyrequest: MRIS cannot show that monetary
damages are inadequate to compensate for its iafuhys time. Likewise, the request to release
MRIS’s $10,000 bond should be denied as MR&S not presented any supporting argument or
justification.

Also pending is AHRN’s Motion for Leave féile a Surreply. ECF No. 113. Surreplies
are permitted “when the moving party would be uadblcontest matters presented to the court
for the first time in the opposing party’s replyKhoury v. Meserve268 F. Supp. 2d 600, 605
(D. Md. 2003). AHRN claims that it must bevgn an opportunity to spond to allegedly new
arguments in MRIS’s reply brief. First, AHR&serts that MRIS is arguing “for the first time”
that AHRN can be liable for contempt baseduoregistered copyrightd&£CF No. 113 at 3.
However, it was AHRN who allegadat MRIS must have copyrightgistrations to show that
AHRN is in violation of the preliminary injunain. MRIS’s reply brief merely responded to
AHRN'’s suggested interpretation tbfe preliminary injunction.

To the extent that AHRN claims that MRik&ppropriately introduced new evidence of a

copyright registration application for the foudbarter of 2012, the motion for surreply is moot

because that evidence plays no part in the deaisidhe motion for contempt. In any event, the
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newly submitted application is no surprise becalsadentical in all peinent respects to the
2010 and 2011 applications filed in tidsurt on May 29, 2012. ECF No. 26-1.

Finally, AHRN claims that MRIS’s reply brisnewly argues that compensatory damages
on a motion for contempt need not alwaysiependent upon a demonstration of actual
pecuniary loss. ECF No. 113 at 6. Again, thisot a new argument. MRIS was simply
responding to AHRN's assertion tHdRIS must establish commerktlzarm to recover contempt
damages. ECF No. 97 at 13. AHRN has not adefyusupported its Motion for Leave to File a
Surreply, and it thus should be denied.

[11.  Conclusion

The Court should grant MRIS’s Motidar Contempt in part, award MRIS a
compensatory damage award of $7,000,demd; all other requests for relief.
Date: June 4, 2013 /s/

JILLYN K. SCHULZE
United States Magistrate Judge
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