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MEMORANDUM OPINION

Pending before the Court are Countairtl-Defendants Metropolitan Regional
Information Systems, Inc. (“MRIS”) and Nation&ssociation of Realtor6 NAR")'s Motions to
Dismiss the Second Amended Counterclaim&rokrican Home Realty Network, Inc.
(“AHRN"). The procedural background of this cdses been covered intexsive detail in the
Court’s prior Memorandum Opinions, whielne incorporated bseference hereinSeeDoc.

Nos. 34, 64, 159, 184, and 186n June 10, 2013, the Court grahia-part and denied-in-part
MRIS’s Motion to Dismiss or Summarily Adjudicate AHRN'’s First Amended Counterclaims
and granted-in-part and denied-in-part Na&RIotion to Dismiss AHRN's First Amended

Counterclaims. Doc. Nos. 159-160he Court dismissed CountsM, VI, and VIl of the First
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Amended Counterclaims with prejudice. Theu@ also dismissed Counts I, Ill, and IV—
which alleged unfair competition uadMaryland law and Californiaw as well as violations of
8 1 of the Sherman Act—without prejudice, ardnted AHRN leave to file second amended
counterclaims. Because the Court decided NE&R\®tion under Rule 12(b)(6), not Rule 56, it
denied as moot AHRN'’s Motion to Strike tdarron Declaration arméquest for discovery.

AHRN timely filed its Second Amended Counterclaims on June 24, 2013. Doc. No. 167.
MRIS and NAR moved to dismiss these claims witbjudice pursuant to Rule 12(b)(6). Doc.
Nos. 181, 193. These Motions are now fully brdedad ripe for the Court’s consideration.
Based upon its careful review of the Secondefided Counterclaims and motion papers, the
Court has determined that it must reconsider a determination from its June 10 Opinion and
Order. Although the Court previously held th&iRN had failed to stata claim for fraud on
the Copyright Office, it now regnizes that to grant MRIS’s Motion to Dismiss, it would be
required to rely on evidence outside the plegsi—specifically, the declaration of MRIS CEO
David Charron that MRIS uses its own proprietsoftware, not CoreLogic, to arrange content
on the MRIS DatabaseSeeDoc. No. 88-1 § 14. As such, NERs Motion must be treated as
one for summary judgment under Rule =eeFed. R. Civ. P. 12(d). Accordingly, the Court
will reserve ruling on MRIS’s Motion with respeiw Count Il (Maryland unfair competition)
and Count IV (Sherman Act § 1) and will gré&H RN an opportunity, if it wishes, to conduct
limited discovery on this issue. However, the Court will grant MRM&$ion to Dismiss Count
Il (California unfair competition), as the Sstd Amended Counterclaims fail to cure the
deficiencies identified ithe Court’s June 10 Opinion.

As for AHRN'’s claims against NAR, the Cduras determined that the Second Amended

Counterclaims are sufficient survive NAR's Motion to Disngs Counts Il and IVV. However,



AHRN has failed to state a claim against NARder California law, and Count Il will be
dismissed with prejudice.
l. FACTUAL ALLEGATIONSIN SECOND AMENDED COUNTERCLAIMS

As before, the crux of AHRN's claims is that MRIS, NAR, and unnamed Does engaged
in a series of concerted, anti-competitive condncluding the industry-wide adoption of a
sham copyright registration and enforcement prograchrefusals to dealith AHRN. Many of
the factual allegations from the Second Amendedrierclaims restate tladlegations from the
First Amended Counterclaims. These allegatiwwase thoroughly documented in the Court’s
June 10, 2013 Opinion and will not be repeated.hel@vever, the Court will briefly outline the
new, relevant allegations from the Second Amended Counterclaims.

A. “Work for hire” representations in copght registrations ahrelated allegations

AHRN alleges that MRIS, NAR, and other ML $sirsuant to their dfudulent Copyright
Program, misrepresented in thapplications to the United Sest Copyright Office that their
copyrighted content constituted “works for hirdd.  36. AHRN cites statements from the
2005 and 2006 versions of the Guidance Paper whigdd MLSs to claim that the copyrighted
works (i.e., photographs and text) in their &leaic databases were works for hire by MLS
employees.ld. 11 76-77. NAR allegedly conspired ireteicheme when it urged MLSs to adopt
the practice of making false work for hire statetada the Copyright Oftie in their compilation
copyright applicationsld. 1 70, 78-79. Numerous MLSs followed suit throughout 2006 and
2007 by making such statementd.  79.

AHRN alleges that the work for hire statents are false because MLS employees do not
take the photographs of residehtizal estate properties listed in their databases and the MLSs

do not specially commission photographto take such photographisl.  80. AHRN further



alleges that the work for hire statementsfalge because the empéms of MRIS and other
MLSs do not author the text describing the esdhte listed in the databases, nor do they
specially commission othets author the textld. { 81. Such representations allegedly
concealed the fact that MRIS and other MLS$\dbmaintain records of the photographer, date
of creation, and copyright assignment recort¥/@r proof of ownership for the photographic
images in the databasdsl. 11 36, 82-84. AHRN further maimta that the agent who uploads
the listing photographs and tedwes not own the copyrights to those works, and that any
recordkeeping on the part of MR#ad other MLSs with respect tioe content in their databases
is ineffective to transfer purpi@d copyright in thatontent without a written assignment signed
by the owner of the listed propertid. { 84. AHRN also alleges that MRIS does not own the
text in the MRIS Database pursuant to f#ect.5 of its Subscriber License and Access
Agreement.ld. 11 87, 119.

B. NAR's “direct competition” with AHRN

In March 2013, NAR entered the real éstagent evaluation and ranking market in
“direct competition” with AHRN through pilot pregts with Realtor ass@tions in lllinois,
Minnesota, California, Qorado, and Georgiald.  154. According to AHRN, the pilot
projects are “further evidence pfedation by the NAR-led consacy to drive AHRN out of the
agent evaluation and ranking markeld. NAR offers its rating servecfree of charge in return
for an e-mail address of the customkt. § 155. AHRN alleges that i service is evidence of
“below cost, predatory pricing to drive AHRN out of the markétl” AHRN also alleges that
the rating service was announdgdNAR General Counsel Laurene Janik, the same individual
who spearheaded the sending of cease-and-tkttest to AHRN and ho led the charge in

urging members to repudiateeddy-entered referral agreementth AHRN or to refrain from



entering such agreements with AHRN. 9 156. AHRN asserts thatich a product rollout is
“not the traditional role of general counseld.

AHRN further claims that NAR’s ratings sé&e is “a ruse for NAR and its members to
suppress legitimate evaluation and rankinggents for the benefit of consumersd. § 157.
Whereas AHRN'’s evaluation and ranking is @deid and algorithm-based, NAR’s service
depends upon the sending of custorsatisfaction surveys to clisndf participating brokerages.
Id. Such an approach helps realtors “own tloe@ss” in an industry vére real estate agent
ratings are typically fearedd.

C. Additional refusals to deal with AHRN

In the spring of 2013, witNAR now directly competing wh AHRN in the market for
real estate agent evaluations, NAR encouraggibnal boards of rétars to prevent their
member agents from entering referral agreemeittsAHRN, to breach or repudiate agreements
already entered, and to demand that their sameestricken from AHRN'’s list of potential
referral agentsld. § 112. AHRN cites numerous, specific exdas of local realtors from across
the country who refused to deal with AHRN aher the direction of #ir local MLSs or NAR
itself. 1d. 1 113-116. AHRN also cites what appears to be a related provision from the NAR
MLS Handbook which allegedly requires NAR’s migers to notify NAR whenever they are
confronted with requests or demandsdocess to the local multiple listing service:

In states other than California, Georgia, Alabama, and Florida, whenever an

association is confronteslith a request or demand by an individual for access to

the association’s multiple listing serviaghout membership in the association,
member associations are advised thatassociation shaliimmediately advise

both the state association and the Member Policy Department of the National

Association, and the recommended procedures will be provided to the member

association with any other pment information or assistance. It is important that

the state association and National Asaten be advised immediately if such
request or demand for access to the aaioni MLS as described is received.



Id. 1 117.

D. New allegations of anti-competitive effects

AHRN alleges that viewed as a whole, Counterclaim-Defendants’ conduct was intended
to and did have anti-competitive effects on AHRN and on consumers in the market for real estate
brokerage referral servicetd. § 170. In addition to the anti-competitive effects already
identified in the First Amended Countaiths, AHRN now alleges that Counterclaim-
Defendants’ conduct has resulted in the felltg anti-competitive effects: suppressing
technological innovation, reducing competitionmice and quality, restricting efficient
cooperation among brokers, makingpeess or tacit collusion mol&ely, and raising barriers to
entry. Id. 1 170-71. AHRN alleges thdilf NAR, MRIS and Doe Defendants hadn’t restricted
innovative brokerages suchRedfin, AHRN, and others fromompeting in MLS Service
Area[s], these brokerages would have providedocnsts of real-estate brokerage services with
competitive options and, in the process, placed downward pressure on the prices charged by
defendants, who offer traditional methodgadviding real-estate-bkerage services.Id.

1 172. According to AHRN, “NAR is making theal estate market lesfficient by depriving
the consumer of the ability to select the nmpsilified agents for their Deal, thereby driving up
brokerage services costs amducing the return for consenms and market liquidity.'id. § 201.
. STANDARD OF REVIEW

The purpose of a motion to dismiss under Rul@X(B) is “to test the sufficiency of [the]
complaint.” Edwards v. City of Goldsbord 78 F.3d 231, 243 (4th Cir. 1999). Except in certain
specified cases, the complaint need only saisfle 8(a) of the Federal Rules of Civil
Procedure, which requires a “short and plain stategraf the claim showing that the pleader is

entitled to relief.” Fed. R. Civ. P. 8(a)(2). pfaintiff must plead “enough facts to state a claim



to relief that is pwusible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). In
resolving a motion to dismiss, the Court shoulocped in two steps. First, the Court should
determine which allegations in the Complaint are factual allegations entitled to deference, and
which are mere legal conclusiotiat receive no deferenc&eeAshcroft v. Iqbgl556 U.S. 662,
678-79 (2009). “Threadbare recitalsthe elements of a caustaction, supported by mere
conclusory statements, do not sufficéd. at 678. Second, “[w]hethere are well-pleaded

factual allegations, a court should assume thesiacity and then dermine whether they

plausibly give rise to aantitlement to relief.”ld. at 679.

In its determination, the Caumust “accept the well-pleaded allegations of the complaint
as true,”Albright v. Oliver 510 U.S. 266, 268 (1994), and “muehstrue factual allegations in
the light most favorable to the plaintiftiarrison v. Westinghouse Savannah River, €86
F.3d 776, 783 (4th Cir. 1999). The Cosinbuld not, however, accept unsupported legal
allegationsRevene v. Charles Cnty. Comm882 F.2d 870, 873 (4th Cir. 1989), “legal
conclusion[s] couched as . factual allegation[s],Papasan v. Allain478 U.S. 265, 286 (1986),
or conclusory factual allegations devoid of any reference to actual eMeites Black
Firefighters of Norfolk v. Hirst604 F.2d 844, 847 (4th Cir. 1979). “Factual allegations must be
enough to raise a right to reli@bove the speculative level..on the assumption that all the
allegations in the complaint are true (even if doubtful in factwombly 550 U.S. at 555.

[11.  CLAIMSAGAINST MRIS

In its June 10 Opinion and Order, tBeurt held that MRIS was entitled ioerr-
Penningtonmmunity from AHRN’s antitrust claims ¢tthe extent they are based on the filing of
this litigation and the incidents of that litiga.” Doc. No. 159 at 28. The Court rejected

AHRN'’s argument that MRIS was not entitledimmunity on the grounds that they committed



fraud on the Copyright Office iregistering their compilation cogghts. Specifically, the Court
ruled that none of the allegedsrepresentations identified BWHRN set forth a plausible claim

of fraud on the Copyright Officeld. at 26-27. With respect toghremaining factual allegations
against MRIS—in patrticular, islleged refusals to deal witkHRN—the Court concluded that
AHRN had failed to plead the time, place and corgairany agreement in restraint of trade on
the part of MRIS, and had not plausibly alleged that competition in general was harmed as a
result of MRIS’s conductld. at 30-36.

In an attempt to state a claim that MRcommitted fraud on the Copyright Office,
AHRN now asserts in its Second Amended Cereitdims that MRIS’s work for hire
designations in its compilation copyrigipplications were false becausger alia, MRIS
employees do not take the photographs of the pregeastiauthor the text the MRIS Database
and MRIS did not specially commission individutdgake the photograples author the text.
Doc. No. 167 1Y 76-77, 80-81. AHRN further asstvs MRIS’s work for hire representations
concealed the fact that MRI&dks records establishing its owstap of the photographic images
in the databaseld. 1 82-84-

AHRN made virtually idential arguments in support of its June 6, 2013 Motion to
Vacate the preliminary injunction. Doc. No. 155. The Court summarily rejected these
arguments in a July 31, 2013 Memorandum Opinion and Order, reasoning as follows:

AHRN appears to misapprehend that MRISpyright registrations, including

the “work made for hire” designatn, apply to the MRIS Databaae a whole

Indeed, collective works such as the MRI&abase may be works made for hire.
SeeCompendium Il of Copyright OfficBractices 8 308.02 (“The collective work

1 AHRN also asserts that the purpose of MRIS'’s false \imrkire statements “is to olate the requirement to list
photographers and authors” on its copyright registrations. Doc. No. 167 { 82. This afgasreready been
rejected by this Court and by the Fourth Circuit Court of Appeals. Doc. No. 34 at 19-2N®d80-1 at 19-20.
AHRN also appears to assert that MRIS committed fraud on the Copyright Office because it do@saugtyoigyht
in the text of the compiled real estate listings. Doc.27 11 84, 87, 119. However, as noted by the Fourth
Circuit, “[t]he copyright in individual component works need not be owned by the afttier collective work.”
Doc. No. 180-1 at 12 (citing 17 U.S.C. § 201(c)).



as a whole is often a work made for himed in such cases, the author is the
employer or other person for whom the work was prepared. See 17 U.S.C.
201(b).”). The Court cannot equate MRI8®&ssignation of its Database as a work
made for hire as an attaibn that its employees agents shot the photographs
within the MRIS Database. Accordiygthe Court discerns no inconsistency
between MRIS’s representations to @epyright Office and the evidence it has
presented to this Court regarding itsr@nship of copyrights in the photographs.
Doc. No. 186 at 3. The Cdualso rejected AHRN’s argument that MRIS’s interrogatory
responses constitute an admission that it lackieage of its ownership of copyrights to the
photographs in the MRIS Database:
Despite AHRN’s assertions to the cary, the Court cannot read MRIS’s
interrogatory response as an admissionitidaes not own valid copyrights in the
underlying photographs of the MRIS Databa Furthermore, none of the cases
cited by AHRN support the conclusion thatshow a likelihood of success on the
merits, MRIS was required to produaehain of title for each underlying
photograph in the MRIS Database. cbmclusion, AHRN has failed to present
evidence that would disturb the@t's previous determinations.
Id. at 4-5. For the same reasons, AHRN’s aliega relating to MRIS’s work for hire
representations do not state a plaustbden for fraud on the Copyright Office.
The work for hire allegationare the only new, substargiactual allegations against
MRIS in the Second Amended Counterclafmslowever, the Court deems it necessary to
reconsider one aspect of its June 10 Opimioth Order. As it did in the First Amended
Counterclaims, AHRN continues &dlege that MRIS committefdlaud on the Copyright Office
by failing to disclose in itsapyright registrations that Cdregic, not MRIS, is actually

responsible for the selection and coordinationaftent in the MRI®atabase. Doc. No. 167

19 127, 132-37, 176. The Court previously determihatithis allegation appeared to be “a

2 The remaining new allegations in the Second Amended Counterclaims—including refusals to deal, restrictive
rules, and direct competition with AHRN—are directedN#R’s conduct, and have no connection to MRIS. As
with the First Amended Counterclaims, AHRN's allegatiagainst MRIS are focused upon MRIS’s writing of the
Guidance Paper and promotion of its copyright registration program. Although AHRN referé3aMRAR’s
co-conspirator in its briefs, it has failed to set forth a plausible claim of an illicit agreement between MRIS and
NAR. Allegations that MRIS attended industry meetinith NAR, that NAR expresed agreement with MRIS'’s
Guidance Paper and its legal opinions, and that NAR sought to fund MRIS’s lawsuitvdarrasit deeming MRIS

a co-conspirator. Conclusory allegations of MRI®Ie in a conspiracy fare no better.

9



reiteration of AHRN'degal argument that the MRIS Database does not exhibit sufficient
originality to warrant copyrighprotection,” and that AHRN “f&ed to allege with sufficient
particularity that MRIS committed fraud dime Copyright Office by making materiéhctual
misrepresentations regarding stslection, coordination, and arrangarhof its database.” Doc.
No. 159 at 26-27 (emphasis in original). The @eprior determinationanstitutes clear error,
however AHRN's allegations regarding CoreLegiannot be viewed simply as another
attempt to argue that the MRIS Databmseot entitled to goyright protection unddfeist
Publications, Inc. v. Rutarelephone Service Co., Ind99 U.S. 340 (1991). Rather, AHRN
alleges that even accepting thag MRIS Database is sufficienttyiginal to warrant copyright
protection, the copyright would leag to CoreLogic, not MRISE.g, Doc. No. 167 1 135,
176. Such factual allegations are sufficientlytigalar to withstand scrutiny on a Motion to
Dismiss, even under the standards of Rule 9f@wcepting AHRN's allegations as true, MRIS’s
representation that it wassponsible for the selection and atioation of contenin its database
would be materially inaccuratas the Copyright Office wodiinot have granted copyright
protection to MRIS had it knowndlhanother entity was respobis for arranging the database.
AHRN would therefore have a plausible claim thNHIS’s copyright litgation and enforcement
efforts were a sham, and as a le9vRIS would not be entitled tNoerr-Pennington

immunity?

% Rule 54(b) of the Federal Rules of Civil Procedure provilasany order or decisidthat adjudicates fewer than

all the claims of the rights and liabilities of fewer than all the parties . . . may be revised at any time before the entry
of a judgment adjudicating all the claims and all the pantigkts and liabilities.” Fed. R. Civ. P. 54(b). Courts in

this district generally have identified the following grounds for reconsideratian interlocutory order: “(1) there

has been an intervening change in controlling law; (2) there is additional evidence that was not previously available;
or (3) the prior decision wdsased on clear error or woulbrk manifest injustice."Coulibaly v. JP Morgan Chase

Bank, N.A.No. DKC 10-3517, 2013 WL 3507096, at *1 (D. Md. July 10, 2013) (quétkeya L.L.C. v. Adidas

Am., Inc, 385 F. Supp. 2d 559, 565-6d.D.N.C. 2005)).

* The Court is persuaded in part by the District of Minnesota’s conclus®egional Multiple Listing Service of
Minnesota, Inc. v. American Home Realty Network, leF. Supp. 2d ----, 2013 WL 3367132 (D. Minn. July 5,

2013). As in this case, the plaintiff MLS—RegioMultiple Listing Service of Minnesota (“RMLS”)—sued

10



In order to dismiss AHRN'’s claim that M& committed fraud on the Copyright Office,
the Court would be required rely on evidence outsideglpleadings—specifically, the
declaration of MRIS CEO DagiCharron, who averred: “MRI&oes not use CoreLogic for the
MRIS Database. Instead, MRIS has developebavns its own proprietary database system
called ‘Cornerstone.” MRIS’s Cornerstone system is protected by U.S. Patent Nos. 7346519 and
7881948.” Doc. No. 88-1 1 14. Rule 12(d) of trederal Rules of Civil Procedure provides:

If, on a motion under Rule 12(b)(6) .,.matters outside the pleadings are

presented to and not excluded by the cabh&,motion must be treated as one for

summary judgment under Rule 5All parties must be given a reasonable

opportunity to present all the materidiat is pertinent to the motion.

Fed. R. Civ. P. 12(d) (emphasis added).
Based on the foregoing, MRIS’s Motion todhiiss the Second Amended Counterclaims

must be treated as a motion for summagdgment under Rule 56. MRIS did not expressly

move for summary judgment on the Second Amended Counterclaims, nor was AHRN otherwise

AHRN for copyright infringement of its online database and obtained a preliminarytiojufrom the district

court. AHRN filed a Sherman Act § 1 counterclaim against the plaintiff and RMLS moved to dismiss, arguing that
it was entitled tdNoerr-Penningtonimmunity. AHRN allegedinter alia, that RMLS did not own the copyrights in

the database because the data was arranged basethegreative efforts & different companyld. at *5. The

district court relied in part on this allegation in denying RMLS’s motion to distifistiRN alleges that, in the

instant action, RMLS has asserted a copyright oventanner in which the facts and data are compiled in
NorthstarMLS, even though the RMLS database is buitaftvare RMLS did not design and does not own. . . .
These allegations, if true, could show that RMLS’sd#lis and pursuit of litigation against AHRN were in fact a
sham.” Id. at *12.

It must be emphasized, however, that the Minnesota casesdifien the instant action in multiple respects. First,

as discussed herein, MRIS has presented evidence tisasitts own proprietary software, not CorelLogic, to

arrange the database. It is therefore appropriate to defer ruling on MRIS’s motion andipéeditliscovery on

the issue. If AHRN fails to present a genuine issumatkrial fact, MRIS’s copyright litigation and enforcement
efforts would be immunized from antitrust suit. Seconifleasom the copyright litigation and enforcement efforts,
there are significant differences betwdlea factual allegations raised against RMLS and those raised against MRIS.
For example, the Minnesota court relied upon the e-mail sent by RMLS employee John Mosey in which he called
for MLSs to take collective action against AHRM. at *14. While the e-mail might implicate RMLS, there is no
inference to be drawn that implicafdRIS in any way. The Minnesota coaso relied on AHRN's allegation that
third-party syndicators informed it that they would agtend a license to AHRN, which raised the specter of
concerted action by MLSs to prevent dealing with companies that did not comply withufiegds modelld.

Such allegations are absent in AHRN's Second Amendedt&@aiaims. In sum, the Court discerns no grounds to
reconsider its previous ruling that AHRN's allegations rdijg Counterclaim-Defendants’ refusals to deal failed to
state a claim against MRIS. Furthemm, as discussed herein, AHRN’s new allegations are directed to NAR, not
MRIS.

11



on notice that the Courtauld treat MRIS’s Motion to Dismiss under Rule S5&ccordingly,
AHRN is entitled to limited discovery and an oppmity to present supplemental evidence to
the Court in an effort to presea genuine issuef material fact on the @eLogic issue, if it so
choose$. The Court will defer ruling on MRIS'sotion as to Counts Il and IV until such
discovery is complete or until AHRN communiesthat it will not oppose the motion for
summary judgmertt. At this point, the Court offers no opami as to what specific discovery will
be necessary to properly address the CoreLogic fs§igen the narrowness of the issue in
dispute, however, the Court anticipates thataliscy will be limited and will set a deadline of
forty-five days for its completion. The Courtrgndful of the high costof federal antitrust
litigation, and the Court’s ordahould not be interpreted by AH\Ras a license to engage in
broad, burdensome discovery requests at this juncture of the proceesigeg®.g.Twombly
550 U.S. at 558 (“The costs of modern federal argtitlitigation and thencreasing caseload of
the federal courts counsel against sending thieepanto discovery when there is no likelihood
that the plaintiffs can construct a claim froine events related in the complaint.”).

Although the Court will defer ruling on Courtsand IV, MRIS’s Motion to Dismiss will
be granted as to Count Ill. As discusseth@ Court’s June 10 @pon, California’s unfair

competition law (UCL) does not apply to nondesnts where the allegedly wrongful conduct

® MRIS asserts that the Charron declaration is “partefébord” and should be considered by the Court because it
denied AHRN's Motion to Strike the declaration. Doc. No. 209 at 19. The Court cannot conclude, hthaever
AHRN was on notice that the Court would convert the pending Motion to one for summary judgment.

® MRIS previously moved to dismiss or, in the alternative, summarily adjudicate AHRN’s First Amended
Counterclaims. The Court dismissed the claims under Rule 12(b)(6), and therefuseatidress AHRN's
arguments that it the Court should defer granting MRIS’s Motion prior to discovery.

" As noted in the Court’s June 10 Opinion, the Wigbof AHRN'’s unfair cometition claim under Maryland law
(Count II) relies on the same set of facts as the Sherman Act § 1 claim (Count IV). Doc. No. 159 at 37.

8 In prior briefing on this issue, AHRN argued that the portion of the Charroardch regarding CorelLogic
lacked foundation. Doc. No. 83-1 at 5. AHRN also suggested that it would need tamaltet depositions of
Charron and a 30(b)(6) MRIS corpde representative knowledgeable abldRiS’s Database configuration,
including the CoreLogic Matrix, Cornerstone, and Keystone programs, and posisiblyattiies. Id. at 19.
Furthermore, counsel for AHRN stated in his previously filed Rule 56(d) affidavit thatNAddRght discovery
from various software developers, communications eetaMRIS and those developers, and the deposition of
Michael Belak. Doc. No. 94-1 at 5-6.

12



occurred outside CalifornieSee, e.gNorwest Mortg., Inc. v. Superior Couit2 Cal. App. 4th
214, 222 (Cal. Ct. App. 1999) (holding that UCL wmas applicable to claims of non-residents
injured by conduct occumng outside California)Parkinson v. Hyundai Motor A58 F.R.D.
580, 598 (C.D. Cal. 2008) (same). The Courtduleat AHRN had failed to state a claim under
the UCL because it failed to identify wrongfuraduct that occurred in California and the harm
AHRN suffered there. Doc. No. 159 at 38-39. AHR&$ failed to cure these deficiencies in its
Second Amended Counterclaims.

Accordingly, MRIS’s Motion to Dismiss will be granted-in-part, and Count Il will be
dismissed with prejudice. The Court will ttddRIS’s Motion as one for summary judgment
with respect to Counts Il and 1V, and will defeling on the motion imccordance with the
accompanying Order.

IV. CLAIMSAGAINST NAR

Section 1 of the Sherman Act declares illé¢glvery contract, combination in the form
of trust or otherwise, or consping in restraint of trade or commerce ....” 15 U.S.C. 8 1. To
establish a § 1 violation, “aghtiff must prove, and thefore plead, ‘(1) a contract,
combination, or conspiracy; (2) that imgdsan unreasonable restraint on trad&®8bertson v.
Sea Pines Real Estate Cos., Ji&Z9 F.3d 278, 284 (4th Cir. 2012) (quotigkson v.

Microsoft Corp, 309 F.3d 193, 202 (4th Cir. 2002)). Indisne 10 Opinion and Order, the Court
concluded that AHRN had failed pdead the existence of either element of a Sherman Act § 1
claim. Specifically, the Court determined tBdRN had failed to outline the time, place, and
contours of any anticompetitiagreement. Doc. No. 159 at 30-34. The Court also determined

that AHRN had not plausibly alleged that competition in general was harmed and had failed to

13



plead an economically plausible connectiotwaen NAR’s conduct and harm to competition.
Id. at 30, 34-35.

Reading the new allegations in conjunctioivthe original allegations against NAR, the
Court finds that AHRN has nudged its claims asrthe line from conceivable to plausible,
Twombly 550 U.S. at 57(and the Second Amended Counteraksiare therefore sufficient to
survive NAR'’s Motion to Dismiss. AHRN nowalleges that in March 2013, NAR entered the
real estate agent evaluation and ranking mdrketstablishing pilot projects across the nation.
Doc. No. 167 11 154-157. Although NAR’s inetlology differs from that of AHRN and its
website, it is offering the same typgagent evaluation services as AHRNG.

Following its entry into the agent evatioa and ranking market, NAR “encouraged
regional boards of realtors to step their efforts (1) to keepeir member agents from entering
into referral agreements with AHRN; [(2)] to breamtrepudiate referral agreements agents have
entered with AHRN; and (3) to pressure agenis demanding that their names be stricken from
AHRN's list of potential referral agentsid. § 112. AHRN offers seval specific examples.

On May 2, 2013, a Minot, North Dakota agent responded to an offer of referral by AHRN by
telling it that his brokerage had been & by its MLS not to accept AHRN referrald.

1 113. The same day, a Coon Rapids, Minnesgeat informed an AHRN customer service
representative that he wanted his nameorard from the AHRN referral list after receiving a
warning from his local board of realtorkl. § 114. On or about May 30, 2013, an Upper St.

Clair, Pennsylvania agent aded an AHRN customer service representative that she was

° The Court does not rely on AHRN’s allegations of ptedy pricing. NAR correctly points out that predatory
pricing allegations typically support a monopolization claim under § 2 of the ShermaBSe&Brooke Grp. Ltd. v.
Brown & Williamson Tobacco Corps09 U.S. 209, 222-27 (1993). The Court dismissed AHRN'’s § 2 claims with
prejudice, and AHRN has not requested reconsideration of that Order or otherwise requestedileaedw § 2
claim. However, AHRN's allegations regarding NAR’s gritito the market support its argument that NAR was a
party to an anticompetitive agreement.
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informed by her brokerage’s legal departnthat she was prohibited from entering a referral
agreement because it would give AHRN acceskddrokerage’s proprietary informatiotd.
1 115. Around the same time, a Clear Lake, Minnesota realtor refused a referral from AHRN
and advised AHRN that NAR Hadvised her brokeragetrto work with AHRN. Id. § 116
AHRN also cites a provision from tiMAR MLS Handbook which allegedly requires
NAR’s MLS and broker members to immediatalytify NAR whenever they are “confronted
with a request or demand by an individual fotess to the association’s multiple listing service
without membership in the associationd. 117" AHRN further alleges that NAR’s entry
into the agent evaluation and ranking nenkkas announced by NAR’s General Counsel,
Laurene Janik—the same in@tlual who allegedly led thefforts in 2011, 2012, and 2013 to
urge NAR members to send cease-and-desistdeto AHRN and to fund lawsuits against
AHRN. Id. 1 97, 111, 156. The allegations regardiiAdR’s entry into tle agent evaluation
and ranking market, the concrete steps taken by BAdRits members in refusing to deal with
AHRN, and the NAR Handbook notice provisionead in conjunction with the original

allegations from the First Amended Counterclaims includintgr alia, the November 2011

Y NAR argues that AHRN'’s allegationsattit “encouraged” local boards of teas to take action with respect to

AHRN are insufficient to establish an actable agreement under the Sherman &de, e.gOksanen v. Page

Mem’l Hosp, 945 F.2d 696, 706 (4th Cir. 1991) (“Simply making a peer review recommendagemot prove the
existence of a conspiracy. There must be something sngteas a conscious commitment by the medical staff to
coercethe hospital into accepting its recommendatiorsthachar v. Am. Acad. of Ophthalmology,,|80 F.2d

397, 397 (7th Cir. 1989) (“There can benagtraint of trade without a restraint.Qreuzer v. Am. Acad. of
Periodontology 735 F.2d 1479, 1488-90 (D.C. Cir. 1984) (holding that abstract contacts and hypothetical
requirements were insufficient to prove a conspiracy). However, none of the cases cited imeiéAdecided on a
motion to dismissE.g, Kreuzer 735 F.2d at 1489 (determining that no conspiracy existed “after substantial
discovery”). Furthermore, given NAR’s alleged role in the natioeal estate market as a trade association which
establishes and enforces professional standards for brokers and agents throughout yh&oouhiw. 167 1 14-

15, it is plausible that its directives to local boards and members could be considered coamints yast merely
abstract or hypothetical advice.

" NAR urges the Court to consider the Handbook provision as merely advisory, and not as a “rule” that evidences
any sort of unlawful agreement. Doc. No. 193-1 at 21. However, the Handbook provision—particeilarly th
directive, “It is important that [NARbe advised immediately if such request or demand for access to the association
MLS as described is received”—could plausiblyréad as imposing a mandatory requiremé&geDoc. No. 167

1117.
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NAR annual meeting, AHRN'’s receipf virtually identical refusieand repudiation letters from
brokers nationwide, and the Janik-led ceas#-@esist efforts and NAR-funding of lawsuits
against AHRNsee id {1 90-95, 97, 103-10, 123, 166-67—qgive ts¢he plausible inference
that NAR was a party to an anticompetitive agreerffent.

Moreover, AHRN’s Second Amended Countentlaisufficiently plead the existence of
anti-competitive harm as a result of NAR’s condugor example, it is economically plausible
that the alleged NAR-led boycott of AHRN—inding the refusal to accept referrals from
AHRN, the breaching of referral agreementeadly entered with AHRN, and demands that
agents’ names be stricken from AHRN'’s migtls—would have the effect of depriving
consumers of the ability to se&lt the most qualified real estatgents for their transactions,
thereby making the market less efficient andidgwp the costs of brokerage services. Doc.
No. 167 ¥ 108, 171-172, 201. AHRN also emphasimeadvantages of its own agent
evaluation and ranking services in comparisothéopilot projects offered by NAR. Whereas
AHRN'’s services are allegedly unbiased afgbrithm-based, NAR’s are dependent upon the
sending of customer satisfaction surveyslients of participating brokeragekd. { 157. AHRN
further alleges that the Chief Operating Offioéthe company assisty NAR with its ratings
services has publicly acknowledged that therefé&anof ratings in thendustry, and that NAR
wants to help realtors “own the procestl! Such allegations inditathat the consumers of
real estate evaluation, ranking, aeferral services would be depeiy of valuable resources as a

result of an NAR-led boycott.

12«The character and effect of a conspiracy are not jadmed by dismembering it and viewing its separate parts,
but only by looking at it as a wholePhillips v. Crown Cent. Petro. Cor602 F.2d 616, 625 (4th Cir. 1979)
(quotingCont’l Ore Co. v. Union Carbide870 U.S. 690, 699 (1962)ee also Milliken & Co. v. CNA Holdings,

Inc., No. 3:08-CV-578, 2011 WL 3444013, at *10 (M.D.N.C. Aug. 8, 2011) (“Defendants’ invitationge pad
dismember and Amended Complaint . . . is contrary to the Supreme Court’s admonition.”) (citations and internal
guotations omitted).
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AHRN also alleges that NAR engaged in simé#orts to persuade its members to avoid
relationships with other similarly séited companies, such as Redfid. 1 118, 170. Based on
advice from NAR, member MLSs have succelbgforessured Redfiand other innovative
brokers to discontinue their oweal estate ageptofile pages under threat of lawsuid. 71 96-
97, 170. The termination of such services wiqubusibly reduce competition in the market,
lower the quality of real estasgent evaluation sapes, and suppress theentive to innovate
and provide better services. Therefore, AHRN'’s allegations of anticompetitive harm are not
limited merely to AHRN'’s ability to compete, which was the primary deficiency of the First
Amended Counterclaims.

Based on the foregoing, AHRN’s Shermart Ad and Maryland unfair competition
claims are sufficiently pled and survive NARotion to Dismiss. However, the Second
Amended Counterclaims do not add any new,qadrized allegationsf wrongful conduct on
the part of NAR in California or harm sufét by AHRN in California. Accordingly, NAR’s
Motion will be granted in part, ando@nt Il against NAR will be dismissed.

V. CONCLUSION

AHRN'’s claims against MRIS continue lb@ premised upon MRIS’s promotion of its
copyright registration and enforcement prograkithough the Court previolsruled that MRIS
is entitled toNoerr-Penningtonmmunity on AHRN’s antitrust @ims, it will hold in abeyance
MRIS’s Motion to Dismiss the Sherman Act &id Maryland unfair competition claims to
allow AHRN an opportunity to obtain discovery whether MRIS uses CorelLogic to arrange its
database.

With respect to NAR’s Motion to Dismis8HRN has set forth particularized allegations

regarding NAR’s conduct that, taken as a whbéaje nudged its claims across the line from
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conceivable to plausible. Accordingly, NARVMotion to Dismiss the Sherman Act § 1 and
Maryland unfair competition claims will be denied.
Finally, MRIS and NAR’s Motions will be gnted on Count Ill, and AHRN’s California
UCL claim will be dismissed with prejudice.
A separate Order follows.
November 1, 2013 /sl

Date Alexander Williams, Jr.
United States District Judge
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