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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

WILLIAM EDWARD FOSTER *
*

V. *  Civil No. JKS-12-1957
*

CAROLYN W. COLVIN *

Commissioner of Social Security *

MEMORANDUM OPINION

Plaintiff William Edward Foster broughtithaction pursuant to 42 U.S.C. § 405(qg) for
review of the Social Security Administrat’'s (SSA) final decisiodenying his claim for
disability insurance benefi{®1B) and supplementalecurity income (Sl) under the Social
Security Act, 42 U.S.C. 88 4@&t. seq(the Act). Both partiegnotions for summary judgment
are ready for resolutiosgeECF Nos. 12 and 15, and no hearing is deemed neceSszay.
Local Rule 105.6. For the reasons set forthwekoster's motion fosummary judgment is
denied and the Commissioner’s motiongammary judgment is granted.

1. Background.

Fosterfiled applicationgor DIB and SSI on April 14, 2008, with an alleged disability
onset date of December 11, 2007. R. 47-53, 324F8@.onset date was later amended to April
1, 2008. R. 46. His claims were denied aliyi on July 7, 2008, and upon reconsideration on
December 5, 2008. R. 28, 29. Foster then filed a written request for a hearing before an
Administrative Law Judge (ALJ), which cdnded on February 22, 2010. R. 379. The ALJ,
G.B. Arthur, issued a decision on March 16, 20itling that Foster could perform a limited
range of light work and was therefore not disablinder the meaning of the Act. R. 25. The
Appeals Council subsequently denied Fostextaiest for review on June 12, 2012, and the

ALJ’s decision became the final, reviewable decision of the agency. R. 6.
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2. ALJ's Decision.

The ALJ evaluated Foster’s disabilityaoh using the five-step sequential process
described in 20 C.F.R. § 404.152Q\t step one, the ALJ foundahFoster had not engaged in
any substantial gainful activity since the allegedatrdate of April 1, 2008. R. 16. At step two,
the ALJ identified Foster’'s severe medical impants: degenerative jdidisease in both knees
and a possible adjustment disorder. R. 16sté&p three, the ALJ found that Foster did not
suffer from an impairment, or combination ofgairments, listed in 20 C.F.R Part 404, Subpart
P, Appendix 1. R. 17. At step four, the AL¥ieaved the record and t#mined that Foster
possessed the Residual Functional Capacity (Ré-@¢rform light work with some additional
limitations.? R. 17. The ALJ found Foster unable to perf any of his past relevant work. R.
23. At step five, given Fosterage, high school education, wagkperience, and RFC, the ALJ
considered the testimony of thecational expert (VE) and conclutléghat Foster is eligible for
work that exists in signiiant numbers in the national ecamo R. 25. Moreover, the ALJ
could not identify a period of 12 consecutimenths during which Foster suffered from
disability. R. 21; 20 C.F.R. 8 404.1509. Therefahe ALJ denied Foster’s applications for
benefits.

3. Standard of Review.

The role of this court on resv is to determine whetheralALJ applied the correct legal

! First, the ALJ determines if the claimant engaged jnsabstantial gainful activity since the alleged onset date.
20 C.F.R. 8 404.1520(b). Second, the ALJ decides if the medical impairment is severe. 20 CER2@).
Third, the ALJ must determine whether the impairment is listed in 20 C.F.R Part 404, Subpgef]ix 1. 20
C.F.R. 8 404.1520(d). Fourth, based on the cumulatidieeve available, the Aldetermines the claimant’s
residual functional capacity, 20 C.F.R. § 404.1520(e), and if it allows her to perfopastnyork. 20 C.F.R. §
404.1520(f). Finally, the ALJ must determine whether there is other work available fdaittmant given the
claimant’s residual functional capacity. 20 C.F.R. § 404.1520(qg).

2 The ALJ found Foster's RFC to include: the ability to sitsiarof eight hours, and stand or walk for four of eight
hours, with the option to sveih every half hour; an inability to climbdéers, ropes, or scaffolds, be exposed to
hazardous heights or machines, lift or carry above the sholtoeel or crawl, or use pb/pull leg controls; a need

to avoid vibration, excessive dust, fumes, chemicals, poor ventilation, and humidity; an ability to climb stairs and
ramps, balance, stoop, or crouch for only a third of the day; moderate limitations to cupplebrk day or week

at a consistent pace; moderate paith fatigue, and a moderate ability to wevkh peers and superiors. R. 17.
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standards in finding Foster ndisabled, and whether substial evidence supports that
conclusion. 42 U.S.C. § 405(dass v. Chater65 F.3d 1200, 1202 (4th Cir. 1995). Substantial
evidence requires “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.Richardson v. Peralegl02 U.S. 389, 401 (197 {gitation and quotation
marks omitted). To be substantial, there ningstmore than a scintilla, but less than a
preponderance, of the evidence preseng&dvely v. Heckler739 F.2d 987, 989 (4th Cir. 1984).
This court may not try the cade novo and will affirm a decision if it is supported by
substantial evidencé&d. If conflicting evicence could cause reasbieminds to differ on
whether or not the claimant is disabled, it isAhd’s responsibility to make that determination.
Craig v. Chatey 76 F.3d, 589 (4th Cir. 1996) (citirfalker v. Bower834 F.2d 635, 640 (7th
Cir. 1987))
4. Discussion.

Foster has failed to establish a cangive 12 month period during which he was
disabled under the Act. “Underel8SA’s regulations, ‘disability’ idefined as ‘the inability to
do any substantial gainful actiyiby reason of any medically det@nable physical or mental
impairment which can be expected to resulteattl or which has lasted can be expected to
last for a continuous period abt less than 12 months.Elliott v. Sara Lee Corp190 F.3d
601, 607 (4th Cir. 1999) (quotj 20 C.F.R. § 404.1505(a)).

Multiple surgeries alone do noteate a prolonged disabilityschaffer v. Califano433 F.
Supp. 1218, 1223 (D. Md. 1977). If, between operations, the symptoms are “correctable so that
the plaintiff could return to wilk,” the disability does not psist, even if the underlying
condition remainsld.; see alsMaher v. Sec'’y of Health & Human Sen&98 F.2d 1106, 1109
(6th Cir. 1989) (“claimant’s hospitalization apdriods of recuperation represent distinct and
separate periods of disability which cannot satisfy the statutory requirement of continuous

disability”). Here, Foster undeent two surgeries tdr the alleged onset date. R. 20-21. After
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the surgery in August 2008, the follow-up recorgsorethat it was healmnicely. R. 242. In
October a State Agency assessment indicatedhihaescribed limitations were credible but
expected to improve. R. 240. Dr. Trent's ghgsexam in October reported no drainage,
cellulitis, or instabiliy, and full knee extension. R. 318.follow-up in November reported a
good range of motion and only mild effusion wirbermittent pain and swelling. R. 317. While
further complaints of pain led to his finalrgery in October 2009, by November he was able to
participate in physical therapy, including 8 minubégycling, until he elected to stop attending.
R. 21, 285-87. In short, substantial evidenceseu the ALJ’s concluen that Foster did not
endure a continuous, 12-month period during whichdwéd not engage in a substantial gainful
activity. Nonetheless, the court will address Edstarguments as outlined in his brief.

Foster disagrees with the ALJ’s decision irethrespects. He arguthat (1) the ALJ did
not assign appropriate weidlotthe relevant medical opinions; (2) the ALJ improperly
disregarded Foster’'s own testimony of pain disability; and (3) theocational evidence that
the ALJ relied upon did not properly acmt for all of Foster’s limitatins. ECF No. 12-1 at 1-2.

A. The ALJ’s consideration of medical opinons in determining Foster's RFC.

Foster claims that the ALJ failed to gigeoper weight to the opions of his treating
physician, Dr. Peter S. Trent, M.D. ECF No. 1at1l7. Specifically, heontends that the ALJ
was not justified in according “limited weight” for. Trent while according “some evidentiary
weight” to the medical exam performed by. Blhan and the State Agency assessmddtsat
17-20. A treating physician’s opinion is generallyitied to greater weighbut only if it is both
well-supported by medically acceptable diagnostic techniques andteansigth the other
substantial evidence in theaord. 20 CFR § 404.1527(d)(®raig, 76 F.3d at 590. If the
opinion of the treating physician goes against thestantial evidence, @ not supported by the
evidence, “it should be accordsigjnificantly less weight."Craig, 76 F.3d at 590. In such

cases, the proper weight is assigned based on a skfaesors: (1) the legth of treatment and
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frequency of examination; (2) the nature antéekof the treatment lagionship; (3) medical
evidentiary support; (4) consisten¢$) specialization; and (6)yg other factors “which tend to
support or contradict ¢hopinion.” 20 C.F.R. 8 416.927(cJ.he ALJ must “give good reasons”
when explaining the weight given to ttreating professional’spinion. 20 C.F.R. 8
404.1527(d)(2)see alsdMelvin v. Astrue602 F. Supp. 2d 694, 698 (E.D.N.C. 2009).

Foster claims that the ALJ engaged in ésgive reasoning” rathéhan considering the
record as a whole. ECF No. 12-1 at 17. Hesvethe ALJ extensively enumerated all of
Foster’s reports, assessments, and treatmenkspbsitive and negative. R. 19-21. First, the
ALJ considered Foster’s function reports. 18. He detailed the statements Foster made
concerning his daily activities befothe alleged onset@ga and the changes in his ability to sit,
stand, walk, lift, carry, and complete daily choaesl hobbies since thédeged disability onset.
R. 18-19. Second, the ALJ considered the medezaird. R. 19. He cbnologically listed all
significant medical notes from Dfrent, Dr. Khan, the State Agency medical consultant, a
second State Agency medical exaen, and the hospital emergency room, as well as notes from
treatments, surgeries, and follow-up visits.1B-21. Significantly, both Drs. Trent and Khan
repeatedly found that Foster had a good rangeation, and a note to that effect was found in
the majority of the medical remts. R. 19-21. Additionally, there was a consistent lack of
instability and only occasion&#nderness. R. 20-21.

Foster’'s argument that the Alerred in finding Dr. Trent’s opions inconsistent with the
record is also unpersuasive. . Drent’s conclusory statements concerning Foster’s inability to
engage in “regular employmerdte not controlling; determininghether a claimant is disabled
and unable to work is rather committed to the discretion of the ALJ. 20 C.F.R. § 416.92&(d);
alsoThompson v. Astryd42 F. App'x. 804, 808 (4th Cir. 2011) (holding that a medical
professional’s opinions on an igsteserved to the Commissiofiare not afforded any special

significance”). For example, Dfrent’s opinion that Foster wanot fit for work in August 2008,
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even though he was engaging in volunteer wawds not binding on the ALJ. R. 20, 305.
Moreover, the portions of the racbFoster identifies as contat with Dr. Trent’s findings—
i.e. multiple surgeries, a recommendation foygtal therapy, and medicinal injections—all fall
to provide evidence of a disalyli Following his fourth and filaurgery, medicinal injections
allowed Foster to participate physical therapy, where his statgoll was to be able to run and
change direction, R. 289, but he was dischalg@duse of his absenteeism. Additionally, Dr.
Trent's opinion of Foster’s limitations is incasent with those obr. Khan and both State
Agency physicians. R. 21-22. The ALJ propédirhited the weight assigned to Dr. Trent's
opinions.

Foster also contends that too much weigas given to the State Agency assessments
and Dr. Khan’s examination. ECF No. 12-1 at 2@hile it is not alwaysppropriate to value
opinions that contradict the treating physician, under these @tanges it was well justified.
Hunter v. Sullivan993 F.2d 31, 35 (4th Cir. 1992) (holdingtlthe ALJ may give less weight to
a treating physician “if there is persuasive contrary evidence” such as a contrary medical
evaluation);Spence v. Astru@&o. 08-0851, 2009 WL 3162060, at *5 (D. Md. Sept. 30, 2009)
(“a treating physician’s opinion shoulé given significantly less weiglitit is inconsistent with
substantial evidence”). The ALJ gave weightite opinions that lacked the inconsistencies in
Dr. Trent’s opinions and were cobarated by the evidence. R. ZRoster claims that Dr. Trent
is the only examining physician to offer an opinion, but in fact Dr. Rashid M. Khan, M.D.
reviewed Foster’s recordsd examined him on June 30, 2008. R. 20, 225-30. Dr. Khan
expressed some limitation in Fess ability to stand, walk, clilmstairs, or carry heavy objects
for prolonged periods of time, and all of thesetitions were accepted by the ALJ. R. 228.
Dr. Khan also noted that Festhad a normal range of motion, a normal gait, no instability, no
tenderness to palpation, and no need for astasgidevice. R. 227-28. The two State Agency

assessments further detailed Foster’s specifitdiians, and were consistent with each other
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and Dr. Khan’s examination. R. 20. The first 8tatedical consultant reged that Foster could
sit and stand/walk for up to six hours eachkgfrently lift 10 pounds, balance, and stoop;
occasionally lift 20 pounds, climb ramps andrstaineel, crouch, and crawl; and never climb
ladders, ropes, or scaffolds. R. 218-19. $b&eond State examiner drew similar conclusions
months later, following Foster’s third surgebut found even less limitation, opining Foster
could frequently rather than occasionallguch. R. 237. These opinions support the ALJ’s
conclusion that Foster is capable offpeming limited light work. R. 20-21.

Finally, Foster contends that in discounting Dr. Trent’s opinienAth] was required to
conduct a more thorough analysis of the refvVactors found in 20 C.F.R. § 404.1527(d)(2).
However, there is no requiremeatanalyze opinionsattor-by-factor sodng as the ALJ applied
the proper legal standhsubstantively Burroughs v. Astrue487 F. Supp.2d 1258, 1265 (D.
Kan. 2007)Carter v. AstrueCIV.A. CBD-10-1882, 2011 WL 3273060, at *6 (D. Md. July 27,
2011) (holding that the ALJ’s ovdraxplanation of the weight gén to a physician’s opinion is
more important than a rigid application oétfactors). The ALJ clearly stated the reasoning
behind his denial of controlling weight for DFrent, namely, inconsistencies between the
medical evidence and his conclusions. Dr. Tresithts that even with frequent breaks Foster
would be unable to work for eight hours unday combination of sitting and standing/walking,
and that he would miss at leasteth days of work a month. R. 213-16. This is directly contrary
to the more moderate limitations given by Dr.adhand the State Agency assessments discussed
above.

In sum, the ALJ adopted limitations whitdok into account botBr. Trent’s opinion

andthe other medical assessmehtR. 20-22. He also gave defetial benefit to Foster, as is

% The State Agency assessments opthatleach work day Foster could sit for six hours and stand/walk for six
hours. R. 20. Dr. Trent opined thatsker was able to sit for two hours but stand/walk for less than two hours a day.
R. 215. The ALJ held that in an eight hour work day Foster could sit for six hours and stand/walkHoufeubut

must have the option to alternate every half hour. R. 17.
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proper in determining the RFC. R. Zlgrsey v. BowerB28 F.2d 246, 248 (4th Cir. 1987)
(“The Social Security Act is a meedial statute, to be broadlgrstrued and liberally applied in
favor of beneficiaries.”). The ALJ substeelly applied the proper rules and factors for
assigning each opinion specific wieignd the stated explanations are adequate because they
allow for effective judicial reviewHammond v. Hecklei765 F.2d 424, 426 (4th Cir. 1985)
(stressing the importance of referring to evieto allow for judicial review).

B. The ALJ’s consideration of Foster’s credibility.

Foster contends that the Alimproperly discounted his personal testimony of pain and
limitations. The ALJ found Foster limited totsig for six hours a day and standing or walking
for four hours a day, with an option to alteemavery half hour. R. 17. Foster, however,
complained of “chronic severe pain and sweftiwhen performing physal activity. ECF No.
12-1 at 22. In addition, he claimétht his ability to climb stairs limited and that his pain
medication to deal with these symptoms makes him drovesy.

If the available evidencenatradicts claims of disallg pain, the ALJ need not, and
should not, accept them as trugostic v. Astrugd74 F. App’x 952, 954 (4th Cir. 2012)
(affirming the ALJ’s rejection of claimantsubjective opinion of her own limitations because
the evidence was not conclusively supportiv8ut when rejecting or assigning limited weight
to subjective opinions, the ALJ must artitie the reasoning behind the credibility
determination.SeeSpence2009 WL 3162060, at *4. There is a two-part test to guide the
assessment of statements of pain: (1)Ah& must identify objective evidence showing a
medical impairment that couldasonably produce the pain alldgand (2) based on the record
the ALJ must determine the intensity and persistence of the @adtig, 76 F.3d at 594-96. In
addressing the second prong, the ALJ may confdésrs such as dgilctivity, the location
and frequency of the alleged pain, anddioation or other treatment. 20 C.F.R. §

404.1529(c)(3). The first prong is not at issue; Al found that Foster suffers from medical
8



impairments that could cause pain. The intgref the pain and th subsequent effects on
Foster’s abilities is what the ALJtuhately found to beinpersuasive.

The ALJ properly identified evidence in thecord that established Foster’s ability to
perform many daily functions without signifiddimitation. Foster performed volunteer work,
visited his grandmother, attended church, to@ikkang trip and a family road trip, performed
household chores, prepared meals, occasionalhyt shopping, and drove a vehicle. R. 19, 22-
23;Bostig 474 F. App’x at 954 (rejecting subjectivaichs of disabling pain because evidence
showed the claimant capable of routine dailyction such as drimg, attending church, caring
for a child, visiting family, and light shoppingEven so, the ALJ did not make a finding
“directly contrary” to tle complaints of pain, as Foster giis. ECF No. 12-1 at 22. Foster’s
opinion of his condition is refléed in many of Dr. Trent’'s notes and conclusions, which were
assigned some limited weightR. 21. Foster further contenitigt he “still has significant work
related limitations that are ceed by his ongoing anxiety andpdession” which compel him to
attend therapy. ECF No. 12-1 atBowever, he alleges no specific error with the ALJ’s
decision concerning his social @motional issues, and offers nasific evidence to support this
contention.

Foster next argues that tA&J was not specific enough ms description of the RFC,
particularly in the abity to lift and carry. ECF No. 12-1 @6. The ALJ found that Foster was
capable of performing light work. The Commaser’s brief correctly noted that the definition
of light work specifically requirg the ability to lift or carry upo only 10 pounds frequently, and
never more than 20 pound&CF No. 15-1 at 20-2%kge als®0 C.F.R. 8§ 404.1567. Foster

testified that he could lift and carry his @dund daughter. R. 350. Even Dr. Trent, who opined

* The ALJ also gave Foster some benefit in the RFC detetimim in the areas of both physical and mental health.

R. 21-22. The inclusion of moderate mental limitatiaosounts for possible irritability or fatigue, and addresses

the alleged side effects of Foster’'s pain medication, though the ALJ found they were not conclusively supported b
evidence. R. 22.



the greatest limitations on Foster’s abilitiBsjnd he was able to lift and carry 10 pounds
occasionally. R. 215. There was no evidence thpatired the ALJ to include a more restrictive
limitation of Foster’s ability to lift and carry thas outlined in the defiition of light work.

Lastly, Foster argues that the ALJ failegptoperly consider his unsuccessful attempts to
work following his first two surgeries. ECFIN12-1 at 2, 23. Specifically, Foster was fired
from his job as a truck driver twyears before the alleged onsetedand then attempted to work
with a heating and air conditioning company bus\iieed again, also before the alleged onset
date. ECF No. 12-1 at 2. Those terminations aaoryeight because both jobs required at least
a medium level of work. R. 370. Foster’s inapito maintain those positions is not indicative
of an inability to perform light or sedentamork, especially because they both occurred well
before the alleged onset date.

In sum, the ALJ was justified in finding Foster’s subjective opinions less than fully
persuasive because the record as a whole cort8dds claims and diminishes his credibility.
The ALJ properly assessed Foster’s statenmmariserning the exteaind severity of his
symptoms.

C. The hypothetical questions to the VE.

Foster objects to the hypothetical questipraposed to the VE because the ALJ: (1)
included limitations not alleged Wyoster himself; (2) did not pperly account for the use of a
cane; and (3) did not rely onetlproper hypotheticals in formg an opinion. ECF No. 12-1 at
26-27.

The first complaint, that the ALJ included liations that Foster did not allege, is of no
moment. Foster fail® explain how these additional lirations create anything but harmless
error, if in fact theravas any error at all.

The second complaint, that the ALJ ignoFaxster’s alleged need to sometimes use a

cane, is also misplaced. The only evidence Fpsti@ts to is sparse t@mony that he had been
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seen using a cane during one psychological exahwden walking into his hearing before the
ALJ. ECF No. 12-1 at 27; R. 244, 361. The Alid take Foster’'s demeanor in the hearing
room into account, and assigned it slight wefgtitdditionally, therewas a hypothetical put
before the VE specifically contemplating “the wdea cane to assist imalking due to his knee
pain,” with a response thatelpool of available light job&ould be reduced by 20%, and the
pool of sedentary jobs would remain unchang@d24-25. Therefore, the ALJ more than
adequately accounted for the possible use of a cane.

Finally, Foster argues that the ALJ shoul@édiaccepted Dr. Trent’s opinion that Foster
would (1) need to sit or stand at will, rechug available light job®y 50 percent; and (2)
experience a reduction in productivity, have thabsences a month, and need to keep his foot
elevated for three hours a day, completely loiging him from working. ECF No. 12-1 at 27.
However, as previously noted, Dirrent’s opinions were properdfforded only limited weight.
The ALJ need only present hypotheticals thatoa®sed on substantial evidence, and is given
significant discretion to decide wdh questions are appropriat€oonce v. ApfelNo. 98-1144,
1999 WL 7864, at *5 (4th Cir. Jan.11, 1999) (“TAle], however, has gredatitude in posing
hypothetical questions and is free to accept or reject suggestettiogst so long as there is
substantial evidence to supptre ultimate question.”)Based on the answers to the
hypotheticals supported by the record, the Commissime¢ her burden to show that Foster can

perform various jobs that exist in sificant numbers irthe national econonty.

5 The ALJ stated:

[Alfter carefully observing the aimant at the heary the undersigned further notes that his
verbal responses and overall demeanor weresanggestive of a person who is experiencing
disabling limitations. While these observations are just one of many factors that the undersigned
has considered, he was able to adequately enter and exit the hearing room, and to answer questions
quite clearly over the course of the hearing, despite his alleged severe knee pain amd) disabli
mental limitations. Some slight weight has been given [to] the claimant’s hearing presentation. R.
22-23.

® Given the findings in the RFC, the VE testified Foster would be capable of jobs at thevigkofiice helper,
router, and small product assembly) and the sedentary level (document preparer, addresser, and final adsembler), al
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5. Conclusion.

Substantial evidence supportg thLJ’s conclusion that Foster was not disabled for a
continuous 12 month period and that he can perfow-stress, unskilled, light work. Foster’s
motion for summary judgment is denied adhd Commissioner’s matn for summary judgment

is granted.

Date: July 5, 2013 IS/
JLLYN K. SCHULZE
United States Magistrate Judge

available in substantial quantities. R. 24. If standing walking was limited to two hours instead of four, light
jobs would decrease by 20%. R. 24. If there wased t@alternate between sitting and standing/walking at will
instead of every half hour, light jobs available would be reduced by 50%. R. 24. Lahk#yeifvas also a need to
use a cane while walking, light jobs available would be reduced by 20%, but the sedentary yotultchsemain
the same. R. 24.
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