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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JEROME MCCARDELL #335-1936
Plaintiff

V. : CIVIL ACTION NO. DKC-12-2558

AVA JOUBERT, et al.,
Defendants

MEMORANDUM OPINION

|. Procedural History

This 42 U.S.C. 8§ 1983 prisoner civil rightstian seeks money damages for the alleged
denial of proper medical cate.Jerome McCardell (“McCardell”), a Maryland Division of
Correction (“DOC") prisoner housed at Western Correctional Institution (“WCI”), claims that on
or about April 23, 2012, Dr. Ava Joubert, a ployesn employed by Corizon, Inc., prevented him
from obtaining specialized care fawrinary tract infection. McCaedl, a paraplegiconfined to

a wheelchair, states that he reqdireferral to an “outside” speti& and the denial of such care

! Mccardell complains that the alleged denial of medozak also violated his rightsnder the Americans with
Disabilities Act of 1990, 42 U.S.C. § 1218flseg. ("ADA”) and the Rehabilitation Act of 1973, 29 U.S.C. A., §
701et seqg. (“RA"). ECF No. 1 at 3-5. To establish a prima facie case under Title Il of the ADA, he would have to
show that: (1) he has a disability; (2) he was either excluded from participation in or denied the benefits of some
public entity's services, programs, or activities for which he was otherwise qualified; and (3) the exclusion, denial of
benefits, or discrimination was by reason of his disabifigg. Constantine v. George Mason Univ., 411 F.3d 474,

498 (4th Cir.2005)Baird v. Rose, 192 F.3d 462, 467 (4th Cir.1999). ®mtare obligated to make “reasonable
modifications” to enable the disablgarson to receive the s@®s or participate in programs or activities. 42
U.S.C. § 12131 et seq. A reasonable modification doeseqatre the public entity to employ any and all means to
make services available to persons with disabilitiRather, the public entity is obligated to make those
modifications that do not “fundamentally alter the nature of the service or activity of the public entity or impose an
undue burden.Bircoll v. Miami-Dade County, 480 F.3d 1072, 1082 (11th Cir.2007). There is no showing that the
ADA or RA are implicated in the clai concerning a urology referral at issue here. Assuming McCardell is
disabled within the meaning of the ADA or RA, there isen@ence that he was discriminated against because of a
disability.

McCardell also complains the health e&grovider, Corizon, Inc. (“Corizon”), has breached its contract with the

Maryland Division of Correction (“DOC") to provide prisoner medical care. ECF No. 1 at 3. McCardetlas
party to the contract and cannot present such a claim on the DOC's behalf.
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caused severe pain. Doctor AvauBert and her employer, Corizon, Mmq“Medical
Defendants”) have filed a Motion for Summarydgment or Motion to Dismiss. ECF No. 11.
McCardell has filed opposition materials, (ECB.N3), to which Defendants have replied. ECF
No.14 . At this stage of the proceedings, a ingais not needed to resolve the constitutional
issues presentedSee Local Rule 105.6. (D. Md. 2011). For reasons which follow, Defendant
Corizon, Inc. (“Corizon”) shall be dismissed and Defendant Joubert shall submit additional
material in support of her motion for summary judgment.
. Standard of Review

Motion to Dismiss

In considering a motion to dismiss under RL#b)(6), a court “ ‘st accept as true all
of the factual allegations contained in the complaint, and must draw all reasonable inferences
[from those facts] in favor of the plaintifi.l. du Pont de Nemours & Co. v. Kolon Indus.,, Inc.,
637 F.3d 435, 440 (4th Cir. 201 Nemet Chevrolet, Ltd. v. Consumerafairs.com, Inc., 591 F.3d
250, 253 (4 Cir. 2009). A complaint must set fortenough factual matterdken as true) to
suggest” a cognizable cause of attiteven if ... [the] actual proa#f those facts is improbable
and ... recovery is very remote and unlikelyg&ll Atl. Corp. v. Twombly, 550 U.S. 544, 555-56
(2007). A complaint that provides no more thdabels and conclusions,” or “a formulaic
recitation of the elements of a causeaofion,” is insufficient under the Rulld. at 555. So, if
the “well-pleaded facts do not permit the courtiméer more than the mere possibility of
misconduct,” the complaint has not shown thie pleader is entitled to relief.” "Ashcroft v.

Igbal, 556 U.S. 662, 679 (2009) (citation omitted).

2 Corizon, a prison health care provider under contract with the State of Maryland prior to July 1, 20d@slgrev
did business as Correctional teal Services, Inc. (“CMS”).



A motion pursuant to Rule 12(b)(6) “does mesolve contests surrounding the facts, the
merits of a claim, or thepplicability of defenses.’Edwards v. City of Goldsboro, 178 F.3d 231,
243 (4th Cir. 1999) (internal quotation marks ondijte Moreover, in resolving a Rule 12(b)(6)
motion, the court is not required to accegfaleconclusions drawn from the factSee Papasan
v. Allain, 478 U.S. 265, 286 (198aYonroe v. City of Charlottesville, Va., 579 F.3d 380, 385—
86 (4" Cir. 2009).

Motion for Summary Judgment

Pursuant to Fed. R. Civ. P. 56(a):

A party may move for summagyudgment, identifying each claim

or defense—or the part adach claim or defense—on which
summary judgment is sought. The court shall grant summary
judgment if the movant shows thisiere is no genuine dispute as

to any material fact and the maais entitled to judgment as a
matter of law. The court should state on the record the reasons for
granting or denying the motion.

“The party opposing a properly supported motion for summary judgmemt not rest
upon the mere allegations denials of [his] pleadingsbut rather mustset forth specific facts
showing that there is a genuine issue for ttiaBouchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 525 {4Cir. 2003) (alteration in originpquoting Fed. R. Civ. P. 56(e)).
The court shouldview the evidence in the light mostwtaable to....the nonmovant, and draw all
inferences in her favor without weighirtge evidence or assessing the withesedibility.”
Dennis v. Columbia Colleton Med. Ctr., Inc., 290 F.3d 639, 644-45'4Cir. 2002). The court
must, however, also abide by ttefirmative obligation of the trial judge to prevent factually
unsupported claims and defenses from proceeding td tiBmuchat, 346 F.3d at 526 (internal

quotation marks omitted) (quotir@rewitt v. Pratt, 999 F.2d 774, 778-79 {4Cir. 1993), and

citing Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986)). "The party opposing a properly



supported motion for summary judgment may not vpstn mere allegations or denials of [its]
pleading, but must set forth specific facts shthat there is a gema issue for trial."
Rivanna Trawlers Unlimited v. Thompson Trawlers, Inc., 840 F.2d 236, 240 t(‘4Cir. 1988).

Eighth Amendment Right to Medical Care

In alleging a denial of his Eighth Amendment right to necessary medical care, McCardell
must prove two essential elements. First, he must satisfy“dbjectivé component by
illustrating a serious medical conditio®ee Hudson v. McMillian, 503 U.S. 1, 9 (1992Estelle
v. Gamble, 429 U.S. 97, 105 (1976$hakka v. Smith, 71 F.3d 162, 166 {4Cir. 1995);Johnson
v. Quinones, 145 F.3d 164, 167 {4Cir. 1998). If he proves thiirst element, McCardell must
then prove the secoridubjectivé component of the Eighth Aemdment standard by showing
deliberate indifference on the part of Defendaise Wilson v. Seiter, 501 U.S. 294, 303 (1991)
(holding that claims alleging inadequate medazake are subject to the "deliberate indifference”
standard outlined ikstelle, 429 U.S. at 105-06). "[D]elibate indifference entails something
more than mere negligence [but] is satisfied byething less than acts or omissions for the very
purpose of causing harm or with knledge that harm will result.Farmer v. Brennan, 511 U.S.
825, 835 (1994). Medical personnel "must bothaleare of facts from which the inference
could be drawn that a substantial risk of seribasm exists, and [they] must also draw the
inference."ld. at 837. Medical staff are ndowever, liable if theyknew the underlying facts
but believed (albeit unsoundly) that the risk toickhthe facts gave rise was insubstantial or
nonexistent."ld. at 844;see also Johnson v. Quinones, 145 F.3d at 167.
1. Analysis

Preliminarily, the court notes that Corizon,. Doubert’'s employer, is named a defendant

solely under a theory of vicaus liability, othervise known as the doctrine of respondeat
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superior. The law in the Fourth Circuit is well established that the doctrine is inapplicable to
81983 claims involving entiteesuch as CorizonSee Love-Lane v. Martin, 355 F. 3d 766, 782

(4th Cir. 2004) (no respondeauperior liability under '1983)Nedd v. Correctional Medical
Services, Civil Action No. JFM-92-1524 (DMd., October 22, 1992), citingowell v. Shopco

Laurel Co., 678 F.2d 504, 506 (4th Cir. 1982 cllwain v. Prince William Hospital, 774
F.Supp. 986, 990 (E.D.Va. 1991). Corizoalsbe dismissed from this case.

McCardell claims he has established ligpiagainst Dr. Joubert because the acting
warden found his Administrative Remedy €edure (“ARP”) complat concerning the
April 23, 2012 incident was meritorious in parECF No. 1, Ex. 1, pp. 1-2. In that ARP,
McCardell stated that another prison physiclan,Renato Espina, submitted paperwork so that
McCardell could be seen by an side urologist concerning a urinary tract infection. McCardell
claims that Joubert “deliberately interferbyg filing the [consultation]paperwork [under the]
wrong name and therefore prevent[ed McCardesth having this medical matter addressed in a
timely manner.” Id., p. 2. McCardell indicated that Joubaxted “as a means of retaliation
against [him] for ...filing a lawsti against her and Corizon...ld. After investigation, the
acting warden, on July 23, 2012, noted that aydieéd occurred but a consultation request was
“currently pending approval or denial for [the] visitd., p. 1.

Dr. Joubert has submitted a declaration staghe did not interfere with McCardell’s
referral to a urologist concernirgyurinary tract infection, anthat she routinely advocates on
behalf of WCI patients whose physicians seelside specialist consultations. ECF No. 11, Ex.
1, pp. 2-3. Dr. Joubert indicates that consutetirequire approval by awutside utilization
management contractor, and that she is not gfathe utilization management process. She

further states that she is nospensible for scheduling consultatiappointments once approved.



ECF No. 11, Ex. 1, p. 3. She neither confirms denies any actions dmer part relating to
McCardell's April 23, 2012 consultation referfand provides no documentary evidence,
including medical records, indicating whether a Corizon physi@repared a consultation
request for McCardell and ifos whether the utilization managent contractor approved or
denied such request. Supporting documentatidicating when treatment was given and the
outcome of such treatment alisoacking. Absent supportimdpcumentation, theourt declines
to consider the merits of Defendant Joubert’s dispositive motion.
V.  Conclusion

For the aforementioned reasons, Defendant Corizon shall be dismissed and Defendant
Jouberts Motion for Summary Judgment will beeld in abeyancgending submission of
additional material as notedreen. A separate order follows.
Date:_ December 20, 2012 /sl

DEBORAHK. CHASANOW
UnitedStateistrict Judge

3 Even if the court assumes that Dr. Joubert is resporfsibescheduling error, such error, without more, may not
support a claim for reliefSee Sdlers v. Henman, 41 F.3d 1100, 1102-03 (7th Cir.1994) (“It would be a great
mistake ... to infer ... that a series of purely negligen$ can be equated to an atteliberate indifference.”);
Williams v. Dillman, 941 F.2d 1212 at *1 (7th Cir.1991) (table decision) (“Although we do not condone the staff's
negligence that twice caused Williams to miss his appants, we agree that ililams has failed to show
deliberate indifference on the part of the defendants.”).
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