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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

VERRON FRANCISBRETEMPS, *

Plaintiff, *

V. *
Civil Case No.: PWG-12-2638

TOWN OF BRENTWOOD, *

MARYLAND, et al.
*
Defendants.

*

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Verron Francis Bretemps has lived all his life in the small town of Brentwood,
Maryland. He has brought th§s1983 action alleging that he wsisbject to hostile targeting by
the mayor and police chief iretaliation for his opposition téhe creation of a Town of
Brentwood police force. For example, he asstws he was cited for @lations of the town
code, charged with criminal conduct, and sted—all without any Mal justification—in
violation of the First and Fourth Amendmenf8efendants have moved for summary judgment,
arguing that the undisputed facts show that Bfainas little more than an annoying gadfly and
unrepentant scofflaw whose citatioresulted only from actual anddbant violations of the law.
Because a reasonable jury could find that riéifhiwas unfairly and improperly targeted, |
disagree with Defendants and dehig motion for summary judgment.

I. FACTUAL BACKGROUND
In reviewing a motion for summary judgmetiie Court considers the facts in the light

most favorable to the non-movaudirawing all justifiable infemgces in that party’s favorRicci
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v. DeStefanob57 U.S. 557, 585-86 (U.S. 200&eorge & Co., LLC v. Imagination Entm’t Lid.
575 F.3d 383, 391-92 (4th Cir. 200®ean v. Martinez336 F. Supp. 2d 477, 480 (D. Md.
2004). Unless otherwise stated, this backgroisndomposed of undisputed facts. Where a
dispute exists, | consider the factshe light most favorable to PlaintiffSee Ricgi557 U.S. at
585-86;George & Co, 575 F.3d at 391-9Rean 336 F. Supp. 2d at 480.

“Incorporated in 1922, the Town of Brerdad [the “Town”] is an economically and
culturally diverse community . . . nestled betwé@neens Chapel Road and U.S. Rte. 1, just
outside the Nation’s Capltan Prince George’s County. Town of Brentwodlfglcome to the
Town of Brentwoadhttp://www.townofbrentwood-md.us/a@t visited March 21, 2014). The
Town covers an area of approximately 0.38 square miles, U.S. Census BRxEzational
Places Gazetteer Files: Marylandhttp://www2.census.gov/geo/gazetteer/2013_Gazetteer/
2013 _gaz_place_24.txt (last visited March 21, 20d40 has a population of just over 3,000
people, U.S. Census Bure&ipmmunity Factshttp://factfinder2.censugov/faces/nav/jsf/pages/
community_facts.xhtml (search for “Brentwood, N)@ast visited March 21, 2014). “The town
of Brentwood is governed by a Council which cotssaf the Mayor and four Council members,
each elected to serve two year terms.” D&srmm. J. Mem. 1, ECF N&6-1 (citing Compl.

7, ECF No. 1) At all times relevant to this casBefendant Xzavier Montgomery-Wright was
the elected mayor of the Townrd. (citing Compl. { 4). Plairffi Verron Francis Bretemps is a
life-long resident of the Town and a former edectouncilman who owns three properties in the

Town. Id. (citing Compl. § 7-8).

1 Several facts that Defendants denied in their answeeAns., ECF No. 6; Ans., ECF

No. 25, have been cited in their Summalydgment Memorandum. Accordingly, these
allegations appear to have been adopted bigridants and therefore may be considered on
summary judgmentSeeFed. R. Evid. 801(d)(2)(B).



This dispute arises out of the creationaoffown police department in 2009, to which
Plaintiff vehemently was opposett. (citing Compl. 1 10-12). Dendant Wright supported the
creation of a police departmend. (citing Compl. § 12). It isundisputed that Plaintiff's
opposition to the police department led to repgatind sometimes heated, disputes between
Plaintiff and Defadant Wright. See, e.g.Council Minutes Sept. 8, 200at 3, Defs.” Summ. J.
Ex. 3, ECF No. 36-6; Council Minutes Oct. 6, 20095 abefs.” Summ. J. Ex. 5, ECF No. 36-8;
Council Minutes Nov. 3, 2009, at 3, Defs.” SumimEx. 7, ECF No. 36-10. Nor was Plaintiff
the only person whose opposition to the establistirof a police force brought him into conflict
with Wright. SeeCouncil Minutes Sept. 9, 2009, at 4,f®&&Summ. J. Ex. 4, ECF No. 36-7
(“Mayor Wright caution’s $ic] this issue has potential for valday. Need to be security
conscious and prepared for outktgr Suggest police be onnldld’). On October 13, 2009, the
Town Council approved a resolution to “reddish” a Town police department. Council
Minutes Oct. 13, 2009, Defs.” Sumih. Ex. 6, ECF No. 36-9. Thaid not bring an end to the
dispute, though, as a council member repr@sgnthe swing vote in favor of the police
department resigned on January 12, 2010, andtPiaian for election to fill the vacancySee
Bretemps Aff. § 7, Pl.’s Sumnd. Opp’n Ex. 1, ECF No. 46-2.

Defendant David Risik was sworn in @hief of Police on December 17, 2009. Council
Minutes Dec. 17, 2009, Defs.” Summ. J. Ex. 9FEM. 36-12. Once in office, Risik undertook
a campaign to step up the enforcement afous town code provisions dealing with how
residents maintained their propertieSeeMemorandum from David Risik to Mayor Xzavier
Montgomery-Wright 2 (March 5, 2010), Def§Summ. J. Ex. 12, ECF No. 36-15 (“Lastly, | have
begun enforcement of Section 144-8.1. T@isde section prohibits parking on unpaved

residential areas, and for the impounding ofscdrailers, and otlmeunregistered and non-



operating vehicles.”). As part of this cangra on March 4, 2010 Risikssued three citations
(the “March 4 Citations”and Warnings to Tow to Plaintiff for a violation of Town Code § 144-
8.1, which prohibits parking a vehicle on an wszh or insufficiently paved surface, at
Plaintiff's property aB608 Upshur StreetSeeMarch 4 Citations, Defs.” Summ. J. Mem. Ex. 10,
ECF No. 13; Warnings to Tow, Defs.” Sumi.Ex. 11, ECF No. 36-14Plaintiff has produced
evidence showing that many other town residents whose vehicles were parked similarly were not
cited by Risik. SeeBretemps Dep. 86:17-21, Defs.” SuminEx. 38, ECF No. 36-40; Wright
Dep. 50:15, Defs.” Summ. J. Ex. 35, ECF No. 36-&7sik has stated thduis standard practice
was to issue a notice of a violation before isguarcitation, and that Heequently would make
accommodations for those who had been citedefgitimate code violations. Risik Dep. 40:9 —
41:7, Defs.” Summ. J.» 33, ECF No. 36-35. Plaintiff hasatd that he did not receive a
notice with respect to the March 4 Citationse®mps Dep. 80:4-19. Risik believed that he may
have cited and towed the cararfother resident for violatintpe same code provision, but the
car was returned after the resitiéapologized.” Risik Dep. 41:20 42:3. Plaintiff also argues,
at considerable length, that he did ramtually violate any code provisionsSee, e.g.Pl.’s
Summ. J. Opp’n 7-8. Plaintiff atested the citations and prevailed at trial on April 29, 2010;
Risik did not appear. Bretemps Dep. 85:3-21.

On March 9, 2010, a confrontation occurredwszn Bretemps and Risik at a Town
Council meeting. At the public commteportion of that meeting, f&rred to as “suspension of
rules,” Plaintiff spoke twice and, the second time, exceeded his allotted time. Video Recording
of March 9, 2010 Council Meetinghe “Video Recording”), Dis.” Summ. J. Ex. 13, ECF No.
36-3. According to a video recangy of the meeting, after Plaifits time expired, Wright says

“thank you” several times, each increasing in volume, in a clear attempt to inform Plaintiff that



his turn to speak had endedd. Eventually, Wright expresslgsks Plaintiff to sit down, at
which point Risik’s voice can bleeard off camera shouting at Plaintiff to “sit down or get out!”

Id. Plaintiff can be seen to respond but doesappiear to raise his voice or become animated,
and Plaintiff takes a step back from the podium before Risik enters from off camera speaking
loudly and draws within a few inches of Plaintiffl. It is not possible to determine what is said,

but Plaintiff does not appear to be acting inamyressive or threatening manner and, almost
immediately after Risik steps awapm Plaintiff, he sits downld. Wright then orders the tape
turned off,id., and she has testified that the tape stapped for several minutes. Wright Dep.
93:18 — 97:19. However, the Video Recording doesappear to have beemerrupted. Video
Recording. Plaintiff was not cited arrested at the March 9 meeting.

Two days later, on March 12010, Risik filed an Applicatio for Statement of Charges
in the District Court for Prince George’s Coyntharging Plaintiff withone count of violating
Md. Code Ann., Crim. Law 8 10-201(c)(2), which praits “act[ing] in a dsorderly manner that
disturbs the public peace,” and one count ofating Crim. Law § 10-20&{(3), which prohibits
the “faillure] to obey a reasoni@band lawful order that awaenforcement officer makes to
prevent a disturbance to the polpeace.” Disorderly Conduct Charges, Defs. Summ. J. Ex. 15,
ECF No. 36-18. Risik sought an arrestrraat with respecto those chargesd. When he met
with the Assistant State’s Attorney, the attorreld Risik that “he just didn’'t see disorderly
conduct,” Risik Dep. 75:9-10, and Risik has acknodgésl that “the tape doesn’t show what |
remembered,id. at 75:13-14.

On April 28, 2010, Risik affixed a “Warningp Tow” notice on a vehicle parked at
Plaintiff's property on 4105 38th StreefeeWarning to Tow, DefsSumm. J. Ex. 16, ECF No.

36-19; Defs.” Summ. J. Mem. 11; Pl.’'s Sumin.Opp’'n 13. The Warning to Tow cited Code



§ 144-8.1 relating to parking on ungavsurfaces. Warning to Tow, Defs.” Summ. J. Mem. EXx.
16. When Risik arrived at &htiff's property on April 30, 2010 with the intent to tow the
vehicle, he found that Plaintiff had built aoaden structure entirely sounding it. Risik Dep.
88:13-18. It appears that Plaintiff was cited faegllly constructing thadtructure, Bretemps
Dep. 114:6-7, but the case svdismissed on a declaration of nolle proseguiat 114:11-12,
and Plaintiff maintains that the stture was legal under the Town Codk,at 115:7-9, and that,
by enclosing his vehicle, &htiff brought it into compliace with the Town Codég.

On May 3, 2010, Risik filed tw@pplications for Statemerdf Charges, one charging
Plaintiff with obstructing and hidering a law enforcement officer violation of Crim. Law § 9-
306 based on the erection of @teucture around his cat the 38th Stregiroperty, 38th Street
Charges, Defs. Summ. J. Ex. 18, ECF No. 36a2@ one charging himith the same statute
based on allegations that Plaihpresented Risik from towig an abandoned vehicle at the
Upshur Street property by parking cars to block.it Upshur Street Charges, Defs.” Summ. J.
Ex. 19, ECF No. 36-21. Plaintiff hastated that the vehicles thatevented towing were “just
parked in my own driveway” in Plaintiff’'s usumanner, and were not parked there to prevent
his vehicles being towed. &emps Dep. 118:3-12. A bench warramais issued for Plaintiff.
38th Street Charges 4-5; Upsi8ireet Charges 4. Although thench warrant was quashed on
June 17, 2010, Pl.’s Ans. to Defs.” InterrogsPh;s Opp’'n Ex. 2, ECF No. 46-3, Plaintiff was
arrested on June 30, 2016, He was releaseshortly thereafter.ld. On July 30, 2010, the
obstruction and hindering chaggagainst Plaintiff were dpped, and on September 15, 2010,
the abandoned vehicle charges agdtaintiff also were droppedd. at 6.

On March 8, 2011, Risik sent an email to aoguaintance after his “contract abruptly

[was] not renewed.” Email from David Risto sgt.mace@yahoo.com et al. (March 8, 2011),



Defs.” Summ. J. Ex. 34, ECF No. 36-36. In thaénRisik said that “[tlhe Mayor[, Wright,]
guided each and every step | took,” and “[s]hedi®d me to go after Bretemps and several other
Code violators.”Id. In his deposition, Risikestified that, ntwithstanding the email, he “didn’t
tell the mayor everything [he] did” wittespect to Plaintiff.Risik Dep. 115:17 — 117:5.

On August 13, 2012, Plaintiff filed his six4aet Complaint in the Circuit Court for
Prince George’s County, Compl., alleging:gi 1983 First Amendment claim against Risik and
Wright; (i) a 8 1983 Fourth Amendment claiior prosecution withouprobable cause against
Risik and Wright; (iii) 8§ 1983 abuse of procedaim against Risik and Wright; (iv) a 8§ 1983
conspiracy claim against Risik and Wright; (v)Monell claim against the Town; and (vi)
Maryland state constitutional claims. ComfpD-13. Defendants remed to this Court on
September 5, 2012, pursuant to 28 U.S.C1881, 1441, and 1446. Notice of Removal, ECF
No. 1. On November 28, 2012, pursuant to a part@ion to dismiss, Judge Motz dismissed
the state constitutional claims set forth in Count VI for failure to comply with the Local
Government Tort Claims Act, but declined to dismissNamell claim stated in Count V even
though he thought it unlikely thatcould succeed. Letter Opim, ECF No. 22; Order, ECF No.
23.

This case was reassigned to me on Janili@, 2013. Discovery was completed around
July 15, 2013, Status Report, ECF No. 3Ad @Defendants filed their motion for summary
judgment on July 31, 2013, Defs.” Summ. J.tM&CF No. 36. That motion has been fully
briefed and now is before meseePl.’s Summ. J. Opp’n; DefSumm. J. Reply, ECF No. 49.

Having reviewed the filings, | find thathearing is unnecessary. Loc. R. 105.6.



. SUMMARY JUDGMENT STANDARD

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there i80 genuine dispute @ any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tHe party seeking summary judgment
demonstrates that there is no evidence to stipp®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Celotex v. Catretd77 U.S. 317 (1986). The existe of only a “sintilla of
evidence” is not enough to defeamotion for summary judgmenfAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts
from which the finder of fact reasonably codind for the party opposing summary judgment.
Id. “[U]nder Fed. R. Civ. P. 56as amended in 2010, facts in support of or opposition to a
motion for summaryydgment need ndie in admissible form; the requirement is that the party
identify facts thatcould beput in admissible form.”Mallik v. Sebelius---- F. Supp. 2d ----,
2013 WL 4559516, at *12 (D. Md. Aug. 28, 2013) (citihNgagara Transformer Corp. V.
Baldwin Techs., IncNo. DKC-11-3415, 2013 WL 2919705, at *1 n.1 (D. Md. June 12, 2013)).

A “genuine” dispute of material fact is omeénere the conflicting adence creates “fair
doubt”; wholly speculative assertions do not create “fair douBbx v. Cnty. of Prince William
249 F.3d 295, 299 (4th Cir. 200kge also Miskinl07 F. Supp. 2d at 671. The substantive law

governing the case determines what is materg&de Hoovan-Lewis v. Caldera49 F.3d 259,



265 (4th Cir. 2001). A fact that is not of consemeeeto the case, or is nalevant, in light of
the governing law, is not materidld.; seeFed. R. Evid. 401 (defining relevance).
[11.  DISCUSSION

A. Count I: 8§ 1983 First Amendment Retaliation

Plaintiff alleges that the enforcement actidaken by Risik—and kdgedly directed by
Wright—were taken to retaliategainst Plaintiff for his vocahnd continued opposition to the
Town police departmentSeeCompl. 1 45-47.

[A] 8§ 1983 retaliation plaintifimust establish three elemsnn order to prove a

First Amendment § 1983 retaliation claim. First, the plaintiff must demonstrate

that his or her speech was protect&te Huang v. Board of Governpg92 F.2d

1134, 1140 (4th Cir. 1990). Second, the mgiffi must demonstrate that the

defendant's alleged retaliatory action adversely affected the plaintiff's

constitutionally protected speecBeeACLU v. Wicomico County, M99 F.2d

780, 785 (4th Cir. 1993)] (stating that “a shogvof adversity is essential to any

retaliation claim”). Third, the plaintiff met demonstrate thatcausal relationship

exists between its speech and ttefendant’s retaliatory actioree Huang902

F.2d at 1140.
Suarez Corp. Indus. v. McGra®02 F.3d 676, 685—-86 (4th Cir. 2006¢e also Tobey v. Jones
706 F.3d 379, 387 (4th Cir. 2013) (same).

Defendants acknowledge that at least some of “Plaintiff's speech was protected in the
sense that he was free to comment regardingdliical views.” Defs.” Summ. J. Mem. 38.
And insofar as Defendants argue that “Plaintifidure and refusal to comply with the Town'’s
laws is not protected speech or conduct,” Defs. Reply 9, they actualyganeg that Plaintiff's
speech was not the cause of thlosrement action against him. Accordingly, this element is not
disputed and the only disputadsues are whether the allelgeetaliatory actions—that is,
attempts to enforce the town code—adversadfected Plaintiffs spech and whether those

actions were caused by his speech or were caused independently by his continued violations of

the law.



With regard to the second element, Defenslargue that “Plaintiff has failed to come
forward with evidence to demonstrate Defendaatkeged retaliatory d@ion adversely affected
the plaintiff’'s constitutionally protected speecRlaintiff continued to aihis beliefs, thoughts,
disagreement, and opposition at Council meetidgspite the citations and criminal charges
brought against him . . . .” Defs.” Summ. J. M&8. Defendants misstate the law. “The test is
not whether [Plaintiff's] First Amendment ghts were chilled, but whether a person of
reasonable firmness in [Plaintiff's] situation would have been chill&uttenberg v. Jone283
F. App’x 121, 130 (4th Cir. 20083ee alsdBlankenship v. Manchjm71 F.3d 523, 530 (4th Cir.
2006) (noting that this is an “objective inquiry”). This “is a fact intensive inquiry that focuses on
the status of the speaker, the status of théiatetg the relationship between the speaker and the
retaliator, and the nature of the retaliatory actSuarez 202 F.3d at 686 (citinfhaddeus—X v.
Blatter, 175 F.3d 378, 398 (6th Cir. 1999)). A maable jury could find that by citing Plaintiff
and seeking his arrest, Risik “engaged theitpesr machinery of the government in order to
punish . . . [Plaintiff] for speaking out.”Blankenship471 F.3d at 531 (quotingaucke v. City
of Trenton 348 F.3d 726, 729 (8th Cir. 2003)).

Defendants also argue that Plaintiff “hat$erly failed to meet the rigorous causation
requirement, as there is no esticte to link Plaintiff's speech . . . and the civil citations and
criminal charges brought againPlaintiff . . . for his unprotected behawi after a Police
Department was formed and a Chief was hirddegfs. Summ. J. Mem. 40. But “[r]etaliation . . .
is actionable under 42 U.S.C. § 1983, even &f &lat, when taken for different reasons, would
have been proper.ACLU v. Wicomico Cnty., Md999 F.3d 780, 785 (4th Cir. 1993) (citiNt.
Healthy City Sch. Dist. Bd. of Educ. v. Dqy@8 U.S. 274 (1977). Here Plaintiff has produced

evidence that, even though at least 107 ottmdeats had a dual strip driveway, Bretemps Dep.

10



86:17-21, he alone was cited for having an oppr driveway, Wright Dep. 50:15 (“Those
people were not given citations.”)Risik also had testified & he gave other individuals
warnings instead of citations amds willing to discuss alternatives short of citations or towing
vehicles, Risik Dep. 40:9 — 42:3, whereas ¢hex a dispute over whedr Plaintiff received
similar consideration from RisilseeBretemps Dep. 73:1-8. And a reasonable juror viewing the
video of the March 9, 2010 Council Meeting alsmid conclude without difficulty that nothing
Plaintiff did at that meetingvas a valid basis for the resnly disorderly conduct chargesge
Video Recording—patrticularly in light of the ggecutor’s refusal to proceed on those charges,
seeRisik Dep. 75:9-10. This is a sufficientdimon which a jury could find causation.

Accordingly, summary judgment d@ount | is not appropriate.

B. Count I1: 8 1983 Fourth Amendment Prosecution without Probable Cause

Plaintiff appears to allegthat he was arrested on “charges of disorderly conduct and
obstruction and hindering” without probable caueeyiolation of his Fourth Amendment right
against unreasonable seizuré&eeCompl. 1 48-50. “Subject tarlited exceptions, a seizure
must be based on probable caumserder to be reasonable3chultz v. Braga290 F. Supp. 2d
637, 648 (D. Md. 2003) (citingpunaway v. New York442 U.S. 200, 214 (1979Wilson v.
Kittoe, 337 F.3d 392, 2003 WL 21693665, at *4 (4th Cir.200 Probable cause requires “facts
and circumstances within the officer's knowledteat] would warrant tb belief of a prudent
person that the arrestee had committed or was committing an offen€edtich v. City of
Hyattsville No. DKC-09-2544, 2012 WL 6019296, ® (D. Md. Nov. 30, 2012) (quoting
United States v. Manbeck44 F.2d 360, 376 (4th Cir. 1984)). This is an objective inquiry, and
the officer's subjective motivations are not materiflee Kentucky v. Kind.31 S. Ct. 1849,

1859 (2011).

11



With respect to the 38th Street Chargeseasonable jury couldonclude that Risik
lacked probable cause to chaRjaintiff. Md. Code Ann., Gm. Law 8§ 10-201 makes it a crime
to “willfully act in a disorderly manner that disturbs tpeblic peace,” 8 10-201(c)(2), or to
“willfully fail to obey a reasonable and lawful order that a law enforcement officer makes to
prevent a disturbance to the pulpeace,” 8 10-201(c)(3). Here, it does not appear that Plaintiff
engaged in an extended or abusive tirade siscWwas sufficient to uplhd a disorderly conduct
conviction inPolk v. State835 A.2d 575, 583 (Md. 2003). Noriiglear that Plaintiff's conduct
was likely to cause a physicaltercation or other breach tife peace as was the cas&pry v.
State 914 A.2d 1182, 1183-84 (Md. 2007). Although RssiApplication for Statement of
Charges described a heated altercation wit#flaithe video of theMarch 9 meeting belies
this, showing Plaintiff responding calmly toeing shouted at and confronted by several
individuals including Risik. Vide Recording. Moreover, Ristkimself has acknowledged that
when he spoke with the Assistant State’s Aigrprosecuting the case against Plaintiff, the
basis for the charges that he renhbered were “not there [in thedeo] for some reason . . . so
[the ASA] recommended we drop it.” Risik Pe75:17 — 76:2. Thus, a reasonable jury could
find with ease that there was no basisdmbable cause at the March 9 meeting.

With respect to the obstruction charg€sim. Law 8§ 9-306 makes it a crime to “by
threat, force, or corrupt means, obstruct, impeddty to obstruct ormpede the administration
of justice in a court of the State.” The elements of obstructing or hindering an officer are: “(1) A
police officer engaged in the performance afwdy; (2) An act, or perhaps an omission . . .
which obstructs or hinders the officer in penfiance of that duty; (3) Knowledge by the accused
of facts comprising element (1); and (A)ent to obstruct or hinder the officerCover v. State

466 A.2d 1276, 1284 (Md. 1983).

12



A reasonable jury could find that by buitgj a structure aroundédhvehicle at 4105 38th
Avenue, Plaintiff actually brought his car intmmpliance with the code by enclosingsge
Bretemps Dep. 111:17 — 115:12. If true, thisuld mean that Risik was not performing a
lawful duty in attempting to tow Plaintiff's Vécle and that the stcture not only did not
obstruct Risik’s duties but obviated amght he had to tow the vehicle.

With respect to the Upshur Street ChargBstemps has testifliethat he had done
nothing deliberate to block in trear that Risik sought tow, but rather had his cars parked in
their usual locations at either end of hisseway. Bretemps Dep. 118:3-19. A reasonable jury
could find, therefore, that Risik lacked probaldause to believe that vehicles parked in
Plaintiff's driveway were placed there with tirgent to obstruct or, because the cars usually
were parked therdd., that their presence in Bretempsisveway had anything to do with
Risik’s attempts to tow the vehicle at all.

Accordingly, summary judgment is nappropriate with rgpect to Count I1.

C. Count I11: § 1983 Abuse of Process

Count Il alleges abuse of process agsout of Plaintiff's arrest.

A “malicious prosecution claim under § 1983properly understood as a Fourth

Amendment claim for unreasonable seizut@ch incorporates certain elements

of the common law tort."Lambert v. Williams223 F.3d 257, 261 (4th Cir. 2000)

To state such a claim, a plaintiff must allege that the defendant (1) caused (2) a

seizure of the plaintiff pursuant tegal process unsupported by probable cause,

and (3) criminal proceedings terminated in plaintiff's fav@urham v. Horney

690 F.3d 183, 188 (4th Cir. 2012).

Evans v. Chalmerg03 F.3d 636, 647 (4th Cir. 2012).
There is no question that Defendants (orlegtst Risik) caused Plaintiff's arrest on

charges of obstruction and hinderingl.’'s Ans. to Defs.’ Inteags. 5. There also is no question

that the related criminal proceedings—and, in,fatitproceedings again8taintiff that are at

13



issue in this suit—terminated in Plaintiff's favoBee id. And for the reasons stated above, a
reasonable jury could find that there was no probebiese to charge Plaintiff with the offenses
for which he was arrestedsee supra Accordingly, summary judgmers not appropriate with
respect to this count.

D. Count IV: Conspiracy

Count 1V alleges that Wright and Risik corgal with one anotherith respect to Counts
[, I, and Ill. Compl. 11 54-55. Defendandédlege that such a ain is barred by the
“intracorporate conspiracy doute,” which holds that “[a] cgooration cannot conspire with
itself any more than a private individual can, and the general rule that the acts of the agent
are the acts of thcorporation.” Busci v. Kirven775 F.2d 1240, 1251 (4th Cir. 1985) (quoting
Nelson Radio & Supply Co. v. Motorola, In200 F.2d 911, 914 (5th Cir. 1952)).

However, this count does not appear togal¢hat the Town itself was conspiring to
violate Plaintiff's rights, but rather that Wrighind Risik, in their individual capacities, were
doing so. See Monell v. Dep’t of Soc. Servd36 U.S. 658, 690-91 (1978) (holding that
although municipalities may be ligbunder § 1983, such liability musist on more than a mere
respondeat superiotheory). Risik has asserted that]life Mayor|[, Wright,] guided each and
every step | took,” and “[s]halirected me to go after Benps and several other Code
violators.” Email from DavidRisik to sgt.mace@yahoo.com et aAs such, it is entirely
possible that they had conspired with one hegtand such a theory is not barred by the
intracorporate conspiracy doctein Defendants aneot entitled to sumnrg judgment on Count

V.
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E. Count V: Monéll Claim

Finally, Plaintiff alleges that the Town itselfliable for the actions oWWright and Risik.
Compl. 11 56-59. “Units of local government, sashthe [Town], are . . . ‘persons’ which may
be sued under § 1983 although . .. not arspondeat superidbasis.” DiPino v. Davis 729
A.2d 354, 368 (Md. 1999kee Monell436 U.S. 658, 690-91 (1978). A local government only
may be sued where the “demtion underlying the § 1983 claims ‘caused by a statute,
regulation, policy, or custom of the governmergatity’ that the official was implementing.”
DiPino, 729 A.2d at 369 (quotingsshton v. Brown660 A.2d 447, 468 (Md. 1995). The
government’s policy or custom must have “plyee part in the depration” underpinning the
plaintiff's claim, id., that is, “action pursuant to officiahunicipal policy of some nature [must
have] caused a constitutional toltfonell, 436 U.S. at 691.

“Municipality liability attaches [] where #h decisionmaker possesses final authority to
establish municipal policy withespect to the action orderedPembaur v. City of Cincinatti
475 U.S. 469, 482 (1986). Here, a jury could fthdt Wright, in her capacity as Mayor, set
municipal policy with respect to law enforcemheand ordered Risik to scrutinize or retaliate
against BretempsSee supra If the jury were to so findhen Plaintiff could prevail on llonell
claim against the Towh.

Accordingly, summary judgmeid not appropriate on Count V.

2 I note that Plaintiff's conspiracy claim ag#os to require that Wright and Risik were not

acting as agents of the Towsge supraand, therefore, is incoisgent with Plaintiff’'sMonell
claim. Plaintiff may proceed on inconsistent theori8seFed. R. Civ. P. 8(d2)—(3). Whether
it is wise for him to do so before a juryriet a question presented to me for resolution.
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V. CONCLUSION

For the aforementioned reasons, Defendaltstion for Summary Judgment shall be
DENIED.

A telephonic Scheduling Conference shaketgplace on WednesgaApril 2, 2014 at

10:30 a.m. in order to set this eds for a jury trialand to set other analty deadlines. Counsel

for Plaintiff is to initiate that call.

Dated: March 24, 2014 IS/
Paul W. Grimm

United States District Judge

dsy
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