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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DEAN MICHAEL GUTH *
Petitioner *
V. * Civil Action No. AW-12-cv-2688
WAYNE WEBB, et al. *
Respondents *
*%k%
MEMORANDUM

A Response to the above-captioned Retifor Writ of Habeas Corpus, along with
exhibits and Petitioner’s TraverSeyere filed in the above-captioned case. The matter is now
ready for dispositive review. The Coumdis no need for an evidentiary hearir@eeRule 8(a),
Rules Governing Section 2254 Cases eliited States District Courtsnd Local Rule 105.6
(D. Md. 2011);see also Fisher v. Le@15 F. 3d 438, 455 {4Cir. 2000) (petitioner not entitled
to a hearing under 28 U.S.C. §2254(¢e)(2)).

Background

On March 25, 2009, Petitioner Deltichael Guth (“Guth”) wagonvicted in the District
Court for Frederick County, Maryland, and appeéathe judgment to the Circuit Court for
Frederick County. ECF No. 14 at Ex. 1, p. 4; Ex. 2; and Ex. 9 at p. 22. On August 17, 2009,
Guth was tried before a jury in the CircGiburt on charges of attempted felony theft and
providing a false statemeto a police officer.ld. atEx. 1, p. 5. At trial, the State established

through witnesses, a video surveillance tag# photographs, and other evidence that on

! Petitioner was provided an opportunity to inform the Court of his intentions regarding one claim (that the
prosecutor failed to provide defense counsel with a copy of the State’s discovery packet) that was stetiexhau
ECF No. 17. Petitioner was informed that failure to respond to the Order would result in this Court deeming the
unexhausted claim waivedd. Petitioner has filed nothing further in the case; therefore, the claim will not be
addressed.
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February 6, 2009, Guth attempted to steal 18 “@fdlluty” video games from a Best Buy store
using a rigged, foil-lined bag Heought into the storeld. at Ex. 3, pp. 89-117; Ex. 9 at pp. 24-
25. When approached by the police following aktempted theft Guth fled and, after he was
apprehended, identified himself to threesting officers as “Chris Alan TolarId. at pp.65- 68.
Based on the evidence produced at trialjuhereturned a guilty verdict on charges of
attempted theft and providing falsgormation to police. Guth was sentenced to serve 10 years
in prison. Id. at pp. 143-46 and 152.

Guth appealed the verdict to the CourSglecial Appeals of Maryland; the case was
transferred to the Court of Appls, and treated as a Petition for Writ of Certiorari. ECF No. 14
at Ex. 4. In his appeal, Guth alleged that cergasidence was improperly admitted at trial. On
December 11, 2009, the Court of Appeals denied Guth’s request for rddieat.Ex. 5. He did
not seek further review in the Supremeu@, making his conviain final on March 11, 2010,
when the time for seeking review expiréseeSup. Ct. Rule 13.1.

In post-conviction proceedings initiated on Gxo 2, 2009, Guth alleged prosecutorial
misconduct, ineffective assistance of trialinsel, and insufficient evidence to sustain a
conviction for felony theft. ECF No. 14 at Ex. 6 — 10. Guth claimed it was misconduct for the
State to: present for admission into evidencegaviith a defective chaiof custody; fail to
provide during discovery a working copy oethlurveillance tape,itmess statements, and
photographs; make improper closing argumeantsl, tamper with the surveillance tapd. With
respect to his claim of ineffectvassistance of counsel, Guth ilad counsel failed to: object to
inconsistent trial testimony; object to the adsibn of the bag and surveillance taped based on a
defective chain of custody; revieawvorking copy of the surveillance tape prior to the trial in the

Circuit Court; and make a sufficiemtotion for judgment of acquittald. A hearing held to



consider Guth’s post-conviot claims on May 25, 2011, includegstimony from Guth’s trial
counsel.ld. at Ex. 9. Post-conviction relief wasnied on all grounds raised by opinion and
order issued June 7, 201. at Ex. 10.

Guth filed an application for leave to appte post-conviction cotis denial of relief
with the Maryland Court of Special AppealECF No. 14 at Ex. 11. In his application, Guth
claimed (A) the prosecutor committed miscortdue (1) not maintaining a proper chain of
custody over a blue bag admitted into evidenceyi(@ating the Maryland discovery rules, (3)
making improper closing argument, and (4properly entering a sueidlance video into
evidence; (B) trial counsel waseiffiective for (1) failing to objedio inconsistent testimony, (2)
not objecting to evidence “known to be mishaall (3) failing to review the surveillance
videotape prior to trialand (4) failing to object to the introdtion of the survdiance videotape;
and (D) the evidence was insuffictén sustain “the Conviction.1d. The Court of Special
Appeals summarily denied Guth’s apptioa on August 28, 2012; the mandate issued on
September 28, 2012d. at Ex. 12.

In the Petition for Writ of Habeas Corpfiled with this Court, Guth alleges the
prosecutor committed misconduct by introducing intidlence a blue gift bag allegedly used in
the attempted theft which was retained by Bast 8Bmployees “for weeks after the incident” and
thus not kept in a proper chain of custody. ECF No. 1 at p. 9. Guth also alleges prosecutorial
misconduct in connection with afjed discovery violations. Hdaims the State entered into
evidence surveillance video footagepicting the attempted theftd, pursuant to his motion for
pre-trial discovery, a copy of the DVD giventte defense was provided to the deferideat p.
10. Guth alleges, however, that the DVDsveanon-working copy and though the State was

informed of same, the error was not corrected prior to tiial.Guth also claims the State failed



to turn over witness statements during discowary did not provide phographs used at trial
against him until the day of triald.

Guth also claims the prosecutor committed misconduct by improperly vouching for the
credibility of a State’s witness, Raymond Curfeyyring rebuttal closingrgument. ECF No. 1
at p. 11. Specifically, Guth claims it was improfmrthe prosecutor to argue that the witness
answered questions honestly and displayetias during his testimony, and asserts the
prosecutor’s comments deprived him a fair tiidl. Additionally, Guth claims it was improper
for the prosecutor to tell the jutg ignore evidence that the datetting on the video surveillance
tape was wrongld.

Guth also claims he was deprived of a taal because the video surveillance tape was
enhanced and “tampered with by the Statd.”at pp. 11 — 12. He claims green pixels were
removed from the picture to brighten the imagekingit more visible to th@ury. He states that
the failure to disclose that the video was enkdraeprived him of the ability to challenge the
accuracy and reliability of the evidentéd.

Guth alleges four instances of ineffectagsistance of counsdtCF No. 1 at pp. 13 -

17. He claims trial counsel was ineffective for failing to cross-examine a key witness regarding
testimony he provided in the second trial in @iecuit Court which coricted with testimony he
provided in the first triain the District Court.ld. at pp. 13 — 14. Guth alstates that counsel

was ineffective for failing to object to the introduction of a blue gift bag into evidence when a

proper chain of custody was not establishield.at p. 14. Guth next claims counsel was

2 Mr. Curley was a Best Buy employee who monitored sigcsurveillance cameras and observed Guth attempting
to steal video games. ECF No. 1 at p. 11.

3 Guth additionally claims the State committed discovery tiwia when it did not respond to his attorney’s request
for a copy of the State’s discovery packet. ECF No.fd &2. This claim is unexhausted and has been deemed
waived pursuant to this Court’'s Order of May 28, 2013. ECF No. 17.
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ineffective when he failed to make arrangemenitk the prosecutor to view the State’s copy of
the video surveillance DVD prior tus trial in the Circuit Court. Id. at pp. 14 — 15.

Guth further asserts trial counsel wadfiegtive for failing to argue during a motion for
judgment of acquittal that there was no evidecgupport a finding that Guth had made a false
statement to the police with theent to cause an investigationtorhave the police take other
action. ECF No. 1 at pp. 15— 16. Counsel predidetailed argument regarding the charges for
attempted theft, but merely stated with respethédalse statement charge that “the State failed
to make a ‘prima facie case’ for that chargdd. at p. 15.

Guth finally claims counsel was ineffective for failing to object to the admission of the
video surveillance tape because a prapein of custody was not established. at p. 16. He
states that the DVD of the surveillancesraaithenticated by Best Buy employee Raymond
Curley who testified he turned the video ptepolice. The DVD wasot brought to court by
police; rather, it was brought to court by the 8&&ttorney. Guth alleges this means no proper
chain of custody was established making it inadmissille.

Guth further claims that there was “insuféinoi proof that the items that were attempted
to be stolen were worth over $500ECF No. 1 at p. 17. Guth statthat Curley testified that
each item stolen was worth $59.59 and that 18stemre stolen, but théthere was no actual
proof of the value of these iternther than such testimonyId.

In his amended Petition, Guth asserts kisiconviction for making a false statement to
the police should be overturned because theratait he made did not prompt the police to

initiate an investigation dake other action. ECF No. 8.

* Guth admits that trial counsel raised an objectionroigg the State’s failure torovide the defense with a
working copy of the video surveillag and moved for dismissal of the aes on multiple occasions, but his
objections were overruled and the motions were denied. ECF No. 1 at p. 14.

® Guth received a concurrent “time served” sentencthéofalse statement conviction. ECF No. 1 at p. 15.
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Standard of Review

An application for writ of habeas corposy be granted only fwviolations of the
Constitution or laws of the United States. 28 0.8 2254(a). The federal habeas statute at 28
U.S.C.§ 2254 sets forth éighly deferential standardfevaluating sta-court ruling$ Lindh
v. Murphy 521 U.S. 320, 333 n.7 (1998Ee also Bell v. Con&43 U.S. 447 (2005). This
standard is “highly deferentfaand “difficult to meet.” Cullen v. Pinholster563 U.S. _, |
131 S.Ct. 1388, 1398 (201Harrington v. Richter562 U.S_, 131 S. Ct. 770, 786 (2011).

A federal court may not grant a writ of e corpus unless the state’s adjudication on
the merits: 1)resulted in a decision that was a@amy to, or involvel an unreasonable
application of, clearly establistidederal law, as determined the Supreme Court of the United
State; or 2)“resulted in a decision that was base@omunreasonable determination of the facts
in light of the evidence presil in the State court proceedin@8 U.S.C§ 2254 (d). A state
adjudication is contrary to ehrly established federal law werds 2254(d)(1) where the state
court 1) “arrives at a conclusion opposite to tlegiched by [the Supreme] Court on a question of
law,” or 2) “confronts facts thatre materially indistinguishablfrom a relevant Supreme Court
precedent and arrives at a result@gite to [the Supreme Court]Williams v. Taylor529 U.S.
362, 405 (2000).

Under the “unreasonable apgation” analysis under 2254(d), a “state court's
determination that a claim lacks merit precludes federal habksfsso long as ‘fairminded
jurists could disagree’ on the correess of the state court's decisiofdarrington, 131 S.Ct. at
786 (quotingYarborough v. Alvaraddb41 U.S. 652, 664 (2004)). Thus, “an unreasonable
application of federal law is different froam incorrect application of federal lawld. at 785

(internal quotation marks omitted).



Further under 8§ 2254(d)(2), “a state-cdardtual determination is not unreasonable
merely because the federal habeas court wowd teached a different conclusion in the first
instance."Wood v. Allen_U.S. _, 130 S.Ct. 841, 849 (2010k]ven if reasonable minds
reviewing the record might digeee about the finding in questi,” a federal habeas court may
not conclude that the statewt decision was based on an unreasonable determination of the
facts.ld. “[A] a federal habeas court may not issuevtiie simply because [it] concludes in its
independent judgment that the relevant statert decision applied established federal law
erroneously or incorrectly Renico v. Lett, U.S , 130 S. Ct. 1855, 1862 (2010).

The habeas statute provides that “a determoinaf a factual issumade by a State court
shall be presumed to be correct,” andgbgtioner bears “thburden of rebutting the
presumption of correctness by clear and conmmevidence.” 28 U.S.C. § 2254(e)(1). “Where
the state court conducted an evidentiary heamjexplained its reasimig with some care, it
should be particularly difficult to establisheelr and convincing evidea of error on the state
court's part."Sharpe v. Bell593 F.3d 372, 378 (4th Cir. 2010).i3 s especially true where
state courts have “resolved issuike witness credibility, which are ‘factual determinations’ for

purposes of Section 2254(e)(1)d. at 379.

Analysis

Prosecutorial Misconduct

It is undisputed that “[a] faitrial in a fair tribunal is a sc requirement of due process.”
In re Murchison 349 U.S. 133, 136 (1955). Likewise, isHang been held that prosecutors are
held to a high standard of fairnesSee Berger v. United Staf&95 U.S. 78, 88 (1935) (“The
United States Attorney is the representativeaii@n ordinary party ta controversy, but of a

sovereignty whose obligation to gaw impartially is as compelling as its obligation to govern at



all; and whose interest, therefore, in a crimjpralsecution is not that it ah win a case, but that
justice shall be done.”). Inder to establish prejudicial mseduct on the part of the prosecutor
the alleged misconduct must have “so infectedribewith unfairness as to make the resulting
conviction a denial of due proces®arden v. Wainwright477 U.S. 168, 180-81 (1986ke
alsoUnited States v. Car®97 F.3d 608, 624 {4Cir. 2010). In ordeto reverse a conviction
based upon a claim of prosecuton@kconduct, Petitioner “mushsw (1) ‘that tle prosecutor’s
remarks or conduct were improper’ and (2) ‘thatrstemarks or conduct prejudicially affected
his substantial rights so as tgpd®e him of a fair trial.” Caro, 597 F.3d at 624-25.

Guth maintains that the prosecutor commditt@sconduct by (1) not maintaining a proper
chain of custody over a blue bag admitted etmence, (2) violatinghe Maryland discovery
rules, (3) making improper closing argumemigi #4) improperly entering a surveillance video
into evidence. With respect to the chain of custody allegation, Guth claims that the bag
introduced into evidence at trial had been held inom at the Best Buy store in the security loss
prevention office which broke the chain of cubto In Guth’s estimation, this defect should
have rendered the bag inadmissimeevidence at trial. The geasonviction court denied relief
because “proof of the chain of custody of phgbevidence is of imptance only to show the
reasonable probability that there has been nodangwith the evidence.” ECF No. 14 at Ex.
10, p. 3, citingState v. Tumminelld6 Md. App. 421, 431 (1972). The post-conviction court
also observed that the allegatimoncerned an evidentiaissue not reviewadbd under Maryland’s
Uniform Post-Conviction Act and that the bag involved in Guth’s trial was unique and readily
identifiable. Id.

With regard to Guth'’s allegation that tBeate committed discovery violations when it

did not provide to the defense a workirapy of the surveillance footage on DVD, the post-



conviction court denied relief because Guth and defense counsel had “various opportunities to
view the video prior to trial.” ECF No. 14 at Ex. 10, p. 4, citing August 17, 2009 Transcript, pp.
6 -7; March 25, 2009 Transcript, p. 45. Addiadly, the post-conviction court found no

prejudice resulting from the admission of two sHtstill photographs. Tdacourt held that the
photographs were not improperly admitted, nor del$kate fail to disclose them in discovery,
observing that the photos “pralad corroborating evidence of the surveillance video and the
testimony given by Curley.” ECF No. 14 at Ex. 10, p. 4.

Guth further claims the prosecutor improgerbuched for one theitnesses testifying
for the State during closing argument. Spedific&uth claims thathe prosecutor’s rebuttal
argument defending Curley after defense cousisgfjested in closg he was biased was
improper vouching prohibited by tHmvited response doctrine.ld. at pp. 4 — 5. In addition,
Guth claimed it was improper for the prosecutatetbthe jury to ignore the fact that the
surveillance DVD showed an inacctealate. The post-conviction court noted that “the rule
against vouching does not precludprosecutor from addressing ttredibility of withesses in
its closing argument.’ld. at p. 5. The court further reasdrtbat “where a prosecutor argues
that a witness is being truthfohsed on the testimony given atlirend does not assure the jury
that the credibility of the itness is based on his own perddaeowledge, the prosecutor is
engaging in proper argumeautd is not vouching.ld. The court concluded that there were no
improper statements made in Guth’s trial and gfwee, the jury was not misled as he claimed.
Id.

Guth’s claim that the State improperlyte®d an enhanced version of the video
surveillance into evidence because the enhandsmeate not disclosed walso rejected by the

post-conviction court. The court characteritleel claim as a baldlabation with no supporting



evidence and noted that defense counsel testifegdxtith never raised the issue during tridl.
atp. 6. This Court finds that the post-conantcourt’'s decision on thesue of prosecutorial
misconduct is without error and Guth has fatledtate a claim for federal habeas relief.

Ineffective Assistance of Counsel

When a petitioner alleges a claim of ineffee assistance of counséle must show both
that counsel's performance was deficient thiadl the deficient performance prejudiced his
defense.See Strickland v. Washingtot66 U.S. 668, 687 (1984). The second prong requires
the Court to consider whether there Waseasonable probability that, but for counsel's
unprofessional errors, the result oé throceeding would have been different. at 694. A
strong presumption of adequacy attaches to cosrs®iduct, so strong fact that a petitioner
alleging ineffective assistance of counsebktrahow that the proceeding was rendered
fundamentally unfair by counsel'diahative omissions or errordd. at 696.

As the Supreme Court held 8trickland v. Washingtgsupra "a state court conclusion
that counsel rendered effectigssistance of counsel is rofinding of fact binding on the
federal court to the extent stated by [former] 28 U.§.2254(d)[ now§ 2254(e)(1)]."1d. at
698. Rather, "although state cofimdings of fact made ithe course of deciding an
ineffectiveness claim are subjéotthe deference requirement§2254[(e) (1)], . . . both the
performance and prejudice compateeof the ineffectiveness inguiare mixed questions of law
and fact."ld. It follows, then, that ne§ 2254(d)(1) applies to theate court's conclusion that
the petitioner's trial counsel rezr@d effective assistance of coehand this Court may not grant
relief on this claim as long as the state cdertied the claim based on a reasonable application

of the Stricklandstandard to the facts presented in the state court proceeding.
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Guth claims trial counsel was ineffeaifor (1) failing to object to inconsistent
testimony, (2) not objecting to evidence “knowrbsomishandled,” (3) failing to review the
surveillance videotape prior to trial, and {diling to object to the introduction of the
surveillance videotape.

Guth claimed that Curley provided testimony in Circuit Court which was inconsistent
with testimony provided previousiy District Court and counsel was ineffective for not cross-
examining him on the inconsistencies. Guth alle@edey testified in Disict Court that he did
not personally observe Guth with a shopping cart and could not statieetivadeo surveillance
showed the blue bag which wasroduced into evidence. In Circuit Court, Guth claims Curley
testified that through observing thieleo he saw Guth and could identify the blue bag in the cart.
In denying the ineffective assastce of counsel claim on thggound, the post-conviction court
reviewed the testimony @urley in both trials and founa inconsistencielsetween the two
proceedings. The court observed, “Mr. Curley’s testimony in both hearings established that he
watched the surveillance video, spButh] remove items from the shelf, place the items in his
cart, and then on the shelf.” ECF No. 14 atEx.p. 9. Additionally, Cudey testified he saw
the bag when the cart was brought to him, not on the vidkoGiven that there was no
inconsistency, the post-convictieourt concluded that counsel was not ineffective for failing to
present a frivolous argumenid.

Guth’s claim that counsel was ineffective for failing to object to admission of evftlence
for which a chain of custody was not established alao rejected by th@ost-conviction court.
The post-conviction court found that the Staté &proper foundation to enter the bag into

evidence and that defense counsel quedli@eputy Destefano of the Frederick County

® This allegation relates to Guth’s claim that no chain of custody was established for the blue baygjtlesdus
been kept in the Best Buy store and not turned over to the police.
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Sheriff's office regarding custodigsues of the bag. Consequently, defense counsel’s failure to
object to the admission of admissible evidencendit, in the post-conuion court’s view, fall
below the objective standard of readoleaess. ECF No. 14 at Ex. 10, p. 10.

Guth claims that trial counsel’s failure teew the State’s copy of the surveillance video
constituted ineffective assistanakecounsel because had he vieviled tape, he could have put
on expert testimony to establish the video had ladtened prior to trial. The post-conviction
court denied relief on this ground and noteat ttefense counsel moved to suppress the DVD
prior to trial and objected to its admission lthea an allegation of discovery violatiofd. at p.
11. Additionally, Guth and defense counsel \@eivthe video prior to trial and counsel felt
prepared to address the conitehthe video at trialld. at p. 12. The post-conviction court
concluded that Guth was not prejudiced by the alleged failure to obtain a working copy of the
DVD prior to trial. Id. The post-conviction court also denietief on Guth’s claim that counsel
was ineffective for failing to object to thetiaduction of the DVD stveillance video into
evidence because a proper foundation widsdiad the evidence was admissiblé.at p. 13.

UnderStricklandthere must béa reasonable probability that, but for counsel's
unprofessional errors, the result of froceeding would have been differe@trickland 466
U.S. at 694. The failure to make a frivoloustio or to make ethically improper arguments,
does not establish that there veaisunprofessional error, nortlsere even a rent® possibility
that the result of the tdiavould have been different had the motion been made.also Horne v.
Peyton 356 F.2d 631 (4th Cir. 1966) (fact that courtsmild have done more is insufficient for
reversal absent any showing of harmful conseges). The post-conviction court’s analysis of

Guth’s ineffective assistance of counsel repressameasonable appliaan of existing law.
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Thus, he has failed to present a meritorious cfainfiederal habeas relief with respect to this
claim.

Sufficiency of the Evidence

The standard of review for a sufficiency of the evidence claim on habeas corpus is
whether, after viewing evidence anlight most favorable to th@osecution, any rainal trier of
fact could find essential elememtscrime beyond a reasonable douBteelackson v. Virginia
443 U.S. 307, 319 (1979). This Court must consider circumstantial as well as direct evidence
and allow the government the benefit of all reasd@ inferences from the facts proven to the
facts sought to be establisheSlee United States v. Tresvaéii7 F.2d 1018 (4th Cir. 1982). The
determination of the credibility of each witnessvighin the sole provincef the jury and is not
susceptible to reviewSee United States v. Saundé&86 F.2d 56 (4th Cir. 1989pigford v.
United States518 F.2d 831 (4th Cir. 1975).

Guth claims his conviction was not suppdrby sufficient evidence for attempted theft
over 500 dollars because there was no probg&rahan the testimony of Best Buy employee
Raymond Curley, of the value of the items stol&uth raised this claim on post-conviction
under the theory that he did rfwve a right to direct appdabm his trial in Circuit Court
because he had appealed from District Cand received a trial d@ovo. The post-conviction
court found the claim was not reviewable underyénd’'s Post-Conviction Procedure Act, but
also noted that the evidence vgasficient to support his convictn. The court noted that “[t]he
testimony of Raymond Curley established the eld¢raéthe crime that more than $500 worth of
items were stolen” and that the “testimony is isight . . . the agent is presumptively qualified
to provide testimony regarding the value of his goodd. citing Coffin v. State230 Md. 139,

142, 186 A. 2d 216 (1962Yucci v. State13 Md. App. 694 (1971). ECF No. 14 at Ex. 10, pp.
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14 -15. The post-conviction courgsalysis is without error. Eeral habeas relief is denied on
this claim.
Conclusion

The record establishes, andstCourt determines, that Guth is not entitled to federal
habeas relief. There is no basis upon whichno ¢onstitutional deficiemes in the state court
proceedings, and Guth has failed to rebut theupnpsion of correctness of the findings of fact
underlying the rejection of his grounds for postreiction or appellateelief. Additionally, a
Certificate of Appealability is not warranted.

A Certificate of Appealability may issuenly if the applicant has made a substantial
showing of the denial of a constitutional righ28 U. S.C§ 2253(c)(2). The petitioner “must
demonstrate that reasonable jurists would find the district court’'s assessment of the constitutional
claims debatable or wrongT'ennard v. Dretkes42 U.S. 274, 282 (200itation and internal
guotation marks omitted), or that “the issues @nésd are adequate to deserve encouragement to
proceed further,Miller-El v. Cockrell 537 U.S. 322, 327 (2003). Because this Court finds that
there has been no substantial simgof the denial of a constiional right, aCcertificate of
Appealability shall be deniedsee28 U. S.C.§ 2253(c)(2). Accordingly, the Petition shall be
dismissed with prejudice and arGicate of Appealability shall not issue. A separate Order

follows.

Date: June21,2013 /sl
AlexandeWilliams, Jr.
Lhited States District Judge
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